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ACTI ON NARRATI VE

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:48:03 AM Present were Senators
Hollis French, Charlie Huggins, Getchen Guess, and Chair Ral ph
Seeki ns.
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SB 10- PARENTAL LIABILITY FOR CH LD S DAVAGE

[At the beginning of this neeting of the Senate Judiciary
Standing Conmittee, the conputer running the recording software
suddenly rebooted. This caused the recording of the first seven
mnutes of the neeting to be lost. A backup recording can be
found by following the link provided below The mnutes do
reflect the meeting inits entirety.]
http://old-np. | egis.state. ak. us/ npweb/ scri pts/ npx.dl |l

08: 49: 00
CHAI R RALPH SEEKI NS announced SB 10 to be up for consideration.

SENATOR GRETCHEN GUESS, sponsor, nobved to adopt CSSB 10(JUD)
version \O as the working docunent before the commttee. Hearing
no objections, the notion carried. She said during the last bill
hearing the conmttee nmade the decision to hold the state liable
in the sane manner the bill holds parents liable for acts of
vandal i sm conmtted by their children. The key problem phrase is
“state’s custody,” which has brought about sone concern fromthe
Department of Law. She said her intent was that the state should
be held liable only once parental rights have been term nated.
She advised the conmittee that she brought three different
amendnments for nenbers to consider and would introduce them at
t he proper tine.

Senator CGene Therriault joined the commttee.

ANNE CARPENETI, Assistant Attorney General, Departnent of Law
(DAL), advised the commttee that the State of Al aska does have
concerns regarding SB 10, which would hold the state responsible
for children in its custody in the same manner that parents
woul d be held responsible for children in their custody. She
explained that the state is not in the sane position as a parent
since the state takes custody of children who commt delinquent
acts and also children who have suffered I|ong-term abusive
si tuati ons.

The state takes custody of children due to many instances and,
she maintained, these children are in no way simlar to the
average child who is under parental care. The state generally
focuses on putting children in the least restrictive setting in
order to help themrecover from whatever has brought themto the
state’s custody. The concern is that if the state is held liable
for acts of the children sonewhere sonebody will be thinking in
terms of liability.
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TONY NEWAN, Program Oficer, Dvision of Juvenile Justice
(DJJ), said the inmpact of the state’'s liability would be nostly
of personal liability, which is an issue with the torts section.
He offered to answer questi ons.

8.48: 21 AM
GAIL VO TLANDER, Chief Assistant Attorney GCeneral, Torts and
Wor ker’ s Conpensation Section, Cvil D vision, Departnment of Law
(DOL), advised the commttee the division has serious concerns
about the scope of liability that SB 10 would inpose under the
sponsor’s current and proposed anendnments. She sai d:

The policy <conflict has to deal with statutes

affecting children who are adjudicated delinquent as

well as those having to do with children in need of

aide. The law is looking toward placenent in the |east

restrictive setting in order to further rehabilitation

for those who are adjudicated delinquents and to help

best rehabilitate children who are in need of aide who

have been renoved from oftentinmes incredibly damaging

at nospheres at hone.

M5. VO TLANDER continued the term “state’s custody” includes a
nunber of situations, such as children who have been initially
renoved from their home under federal |aw and have to be
returned to the honme under a trial setting with supervision.
Al though they are in state’s custody, they are also in the day-
to-day custody of the parents. They nay also be in the custody
of relatives or in foster care, both of which are technically
under state’'s custody. They may be children in group homes or
private institutions or in a state facility. The termincludes a
w de variety of situations.

There are approximately 2,500 children currently in state's
custody. As currently witten, the bill would expose the state
to potential liability up to $15,000 in property damage for each
of the 2,500 children.

8:52: 02 AM

In addition to the state responding directly to third-party
claims, the potential anmendnent |abeled 24-LS0115\0.1 would
allow the follow ng situation: There could be paynents that are
made by insurance conpanies on behalf of the insured parents who
then would attenpt to recoup the nonies that they paid on the
honmeowner’s policy from the state. The potential anmendnment
| abel ed 24-LS0115\0. 2 would affect up to 250 children and would
still create issues of insurers seeking to recoup the nonies
t hey have paid fromthe state.
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The potential amendnent |abeled 24-LS0115\0. 3 would renove the
amendnent inposed on the bill the week prior and take the bil
back to status quo in terms of the state, which neans that
victins of property damage look to the children, the parents,
and their insurance for conpensation.

8:55:46 AM

The fiscal inpact to the state, even wth a conservative
estimate that only five to ten percent of the children would
generate a claim would still nmean very serious noney that the
state would be liable for. Concerns over the previous fisca

note submtted by the DOL have been addressed and the note was
corrected. The previous fiscal note was operating on the prem se
that the state was being nmade liable for restitution in juvenile
adj udication cases for crimes against persons and that
conflicted with certain state’s inmmunities and put the DOL in
conflict situations. Since that was never the intent of the
sponsor, the departnent submtted a replacenent fiscal note.

8:58: 19 AM
M5. VO TLANDER of fered to answer questi ons.

SENATOR QGUESS clarified in the case of a child in state’'s
custody with parental rights intact, the parents would still
have liability. It is not the case that if parental rights have
been term nated that the parents would have a liability. In the
case of property damage, if par ent al rights have been
term nated, the $15,000 cannot be recouped from the parents or
the juvenile for equal protection reasons.

The potential amendnent | abeled 24-LS0115\0. 1 would clean up the
previous anendnent to the bill. The potential anmendnent | abel ed
24-1LS0115\0 2 reflects t he state’s lTability but only
term nation of parental rights. The potential anmendnent | abel ed
24-1LS0115\0 3 woul d renove all the state liability.

SENATOR GUESS said those are the three potential anendnents
before the commttee and she and Senator Dyson trust the Senate
Judiciary Conmttee to nake a good deci sion.

9:00: 48 AM

CHAI R SEEKI NS recogni zed that the state prefers to put minors in
the least restrictive setting but he questioned the potential
inpact to society. Counselors have suggested that is the best
way for the child to head toward nornmalcy. On the other hand, a
problematic child could cause considerable damage to other

SENATE JUD COW TTEE - 6- February 8, 2006



people or property. He said it appears that in the case of a
runaway child there would be no responsibility on the part of
t he parents.

9:02:47 AM

SENATOR GUESS advised the committee that the runaway situation
was | anguage that was worked out four years ago with Senator
Dyson in the Senate Health, Education and Social Services
Standing Conmttee. The bill sponsors nmade the decision not to
change it. It was a policy call at that tinme by the Legislature
to not hold parents liable for runaway children

MR. NEWVAN said he thought it would be constructive to provide
the commttee with a description of the types of damages that
occur for children in state’s custody. In fiscal year 2005 the
Ofice of Children’s Services (OCS) and the DJJ had
approximately 2,500 juveniles in state’ s custody. Twenty-four of
those children caused approximtely $21,000 worth of damages
while in state’s custody; $10,000 of which was done in juvenile
facilities and $11,000 was done on the outside by the OCCS
pl acenent kids. Not one individual bit of damge was over
$5, 000. Most of them were in the hundreds of dollars range. The
state typically paid for the danages and the youth was brought
to court and ordered to pay the restitution. In addition, the
juveniles are routinely required to work off the damages in
comunity service.

MR. NEWAN expressed concern over the bill and said if the
juvenile were held responsible for restitution and s/he is
incarcerated, it would take longer for the restitution to be
repai d overall.

9:06: 22 AM

SENATOR GUESS responded the victim 1in this case the State of
Al aska, would always have the ability to waive restitution and
come up with an alternative plan. Under SB 10, instead of having
the state or the court nake that judgnent, the victim would be
allowed to waive restitution. The DJJ would not change the way
it handl es cases.

MR. NEWVMAN wondered what the process would be in the case of
when the state is both the victimand the prosecutor. He said it
woul d set up a conflict.

9:07:39 AM

SENATOR FRENCH noted M. Newran inforned the commttee that one
percent of the children in state’'s custody caused damage in
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fiscal year 2005 yet Ms. Voitlander testified that the vandalism
rate was 10 percent. He asked Ms. Voitl ander to respond.

9: 09: 02 AM
M5. VO TLANDER responded M. Newran was speaki ng about one very
smal|l conponent of the exposure that SB 10 nakes. He was

confining his nunbers to DJJ kids in a youth facility and only
the clainms that are brought informally by a foster parent. There
is a regulation that caps the property damage that foster
parents can request at $5,000 and that includes severa
[imtations. For exanple if the honeowner has an insurance
policy they nmust file a claim with them Under regulations the
homeowner has to get the property damage covered by their
I nsur ance.

M. Newran’s nunbers also do not reflect third-party clains such
as clains by a school district or a neighbor. H's $21,000 nunber
is reflective of the very narrow group of those |ocked down in
DJJ custody and those in state custody through OCS in a foster
home where the juvenile did damage to the foster honme and the
foster parent has asked the state to pay restitution up to the
$5,000 regulation. The difference is that exposure for third
party clainms would create a far greater liability than M.
Newman’s $21, 000 nunber.

9:12: 43 AM

SENATOR FRENCH asked Ms. Voitlander how she came up with her
vandalism rate estimate for the 2,500 juveniles in state’s
cust ody.

M5. VO TLANDER said it was a conservative estimte based on M.
Carpeneti’s previous testinony. Juvenile delinquents and child
in need of aide (CINA) children tend to have serious behaviora
I Ssues.

SENATOR FRENCH said he could appreciate that they were talking
about a population at risk but he remained specul ati ve about the
data that she was citing.

M5. VO TLANDER responded she was naking a rough estinmte based
on famliarity wth the population and working wth risk
managenent .

9:15: 34 AM
CHAI R SEEKI NS expressed concern over the differing estimtes of
potential liability and said he has not previously been aware

that there is as high a potential as Ms. Voitlander suggests.
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M5. VO TLANDER responded nost of the losses are traditionally
covered by insurance, such as car insurance when a juvenile
steals a car or homeowner insurance when a juvenile damages a
home. State clains managers would be able to testify to those
| osses.

9:17:39 AM
CHAI R SEEKI NS asked for discussion anong the comm ttee nenbers.

SENATOR HUGGE NS expressed concern that the state could be
vul nerabl e for exploitation.

CHAI R SEEKINS asked Ms. Carpeneti whether foster parents are
required to obtain and namintain a liability policy on the
actions of a foster child.

MS. CARPENETI said she did not know.

M5. VO TLANDER responded that OCS has not required foster
parents to have a honmeowner policy nor a liability policy
because it is already difficult to recruit foster parents and
they don’t always own hones. Honmeowners are required by the
nortgage conpany to hold a honeowners policy and many of them
cover not only the asset but also general liability and
negligent acts that result in personal injury.

9:22:32 AM
CHAIR SEEKINS said the intent of the bill is to find a good
bal ance for the liability.

SENATOR HUGA NS asked for clarification over who would be l|iable
in the case of the foster parent.

SENATOR GUESS explained it would depend on whether the case was
adjudicated in crimnal court or went through civil court. Under
24-1S0115\01 it would be the state’'s liability. Under 24-
LS0115\ 0.2 it would be the responsibility of the natural parents
if the parental rights were not term nated.

SENATOR FRENCH posed a hypothetical situation of a child living
in a foster honme and burns down a house. The <child is
responsible for the first $5,000, the natural parent is
responsible for the next $15,000 and the child is responsible
for the rest.
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SENATOR GUESS said that would be the case under 24-LS0115\0 2.
The logic is that in the situation where famlies are trying to
get back together, t he par ent woul d still have the
responsibility even if that child had been taken away.

9:26:13 AM
SENATOR HUGA NS said he was struggling with holding the parent
responsi bl e when the child is out of their direct control.

M5. VO TLANDER referred the commttee to AS 34.50.020(a) and
sai d:
Danages for which parents are liable should be
apportioned by the court wthout regard to |egal
custody but with due consideration for the actual care
and custody provided by the parent. That is a factor
that the court considers.

For exanple, she continued, there could be a situation where the
parents are in the process of divorce and one parent has
physi cal care and custody of the teenager and the other parent
resides elsewhere. Wiile that parent still has parental rights,
they do not have day-to-day custody and the court would consider
t hat fact.

9:28:21 AM
SENATOR FRENCH said nevertheless the parents would still be
l'iable for $15,000 worth of the danmages.

M5. VO TLANDER asserted the court would take all of that into
account and determ ne whether either parent was |iable.

9:29: 39 AM

BRAD THOMPSON, Director, Division of R sk Managenent, Departnent
of Adm nistration (DOA), informed the commttee that the statute
was revised in 1995 to clarify that the actual care and custody
of the mnor was required for the parent to be held strictly
liable. Thus far the state has no claim history because of the
protection of the third party claim In the adm nistrative code,
there is a nethod for the foster parent to conme to the
Depart ment of Heal t h and Soci al Servi ces ( DHSS) for
rei nbursenent. M. Thonpson read from the administrative code
and said, “Mddest damages and | ost costs are nornmal in the care
of children and are included in the standard rate, however the
division will in its discretion reinburse a foster parent for
damages and loss up to $5,000 under [certain] circunstances.”
The agency has been making that renedy to the foster parent as
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an additional benefit to them because of the services they
perform

9:32:10 AM

SENATOR FRENCH clarified that renedy is for when a foster child
damages the property of the foster parent. He asked the renedy
for when a foster child damages a nei ghbor’s property.

MR, THOWSON replied there is no renmedy. As proposed in the
bill, the state would be responsible for damages for sone things
that currently are protected by insurance. He said in a
situation where a group of juveniles cause property damage and
one of them is in state’s custody, that is the one that the
insurer would go after to recover the damages.

9:34: 03 AM
CHAI R SEEKINS asked M. Thonpson his experience on | osses where
clains are nade.

MR. THOMPSON said the state has had notices of incidences but
due to the existing statute they do not have to respond to them
The agency did recently pay the $5,000 Ilimt under the
adm ni strative code on an incident of vandalism to an uninsured
bui | di ng.

CHAI R SEEKI NS announced a brief recess at 9:35:05 AM

9:47: 34 AM
CHAI R SEEKI NS announced that the commttee would continue on the
bill the following day. He held SB 10 in comm ttee.

SB 237- ADDI TI ONAL JUDGES FOR THI RD DI STRI CT

9:48: 09 AM
CHAI R RALPH SEEKI NS announced SB 237 to be up for consideration.

SUSAN PARKES, Deputy Attorney General, Departnent of Law (DCL),
informed the commttee that Attorney Ceneral David Marquez had

hoped to testify and take responsibility for the bill but was
not available this norning. She spoke in his behalf. Due to his
recent appointnent as attorney general, M. Mirquez has been

traveling around Al aska and neeting with all the judges. SB 237
was pronpted by his recognition of the heavy casel oads,
particularly in the crimnal division, and the case backl og.

9:50:16 AM
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The purpose and intent of the bill is to alleviate the case
backlog in the Alaska court system She expressed support for
the bill and said after 20 years with the DOL she could testify
that cases are nore conplex and the systemis nore conplex than
in the past. For exanple, deoxyribonucleic acid (DNA) is now a
part of many cases and not just sexual assault cases. Witing
for lab results, expert testinony notifications, and the
increased use of technology slows cases down. Everything is
becomng nore technical and even expert testinony and
qualifications are being litigated now.

9:53:42 AM

Conmpl ex cases today involve white-collar crinme, conputer crine,
and net hanphetam ne | aboratory (nmeth |ab) cases. The nunber of
itens taken into evidence and the conplexity of how the evidence
has to be bagged and tagged and dealt with in court increases
the amount of time that it takes the case to get to trial

Victimis rights have significantly inpacted cases as well and
sl ows them down. Prosecutors are now required to neet with the
victim and talk to them about the case. This is definitely
appropriate but it slows the process down.

9:55: 25 AM

The Alaska State Legislature has created new felonies, which
adds additional pressure on the court system Since 1965 Al aska
has seen a 65 percent increase in felony referrals and a 15
percent increase in msdeneanor referrals. Currently in superior
court there are nore cases than can be tried. This is known as a
“trailing calendar.” Petitions to revoke felony probation is up
as well and those have to be handl ed by the superior court.

9:57:37 AM

Pal mer is the nunber one priority for additional judges due to
the popul ation explosion and the acconpanying crine explosion.
The dramatic increase in felony referrals in the Palnmer area
shows in the nunmbers. In 2002 there were 595 felony referrals
and in 2005 it was up to 869. Again, the conplexity of the cases
significantly inpacts the caseload and takes significantly nore
time to process through the courts.

9:59:42 AM

Palmer’s trailing calendar currently has 161 felony cases set
for trial with only tw superior court judges to try them Keep
in mnd these two judges try crimnal cases part tinme because
they have the child in need of aide (CINA) caseload and the
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civil caseload. They are so overloaded they are holding night
court.

10: 00: 47 AM
SENATOR CHARLI E HUGA NS asked Ms. Parkes the nunber of judges in
each section of the state.

M5. PARKES said Palnmer and Kenai each have two superior court
judges. She deferred the Anchorage total to M. Christianson.

10: 01: 29 AM
CHRI' S CHRI STI ANSON, Deputy Administrative Director, Alaska Court
System sai d Anchorage currently sports 13 superior court judges.

M5. PARKES nentioned that the trailing calendar in Anchorage has
over 300 cases pending trial and four judges to try them The
trailing calendar in Kenai is 167 cases pending trial with two
j udges.

10: 04: 11 AM

Another inpact 1is the relationship wthin the Al aska Bar
Association. There are rarely trials where the defense and
prosecution work together. There is aninosity, a different way
of doing business, and cases don’t resolve as quickly as they
shoul d. She urged the conmttee to support the bill.

10: 06: 18 AM
SENATOR HUGE NS asked whether the Cty of Palner could
accomodat e nore than one additional judge.

M5. PARKES indicated it coul d.

MR.  CHRI STI ANSON added the Palner courthouse was originally
built wth three courtroons. Two courtroons were added on six
years ago and |ast year the Legislature appropriated the noney
to add two nore courtroons but the work hasn’t begun due to the
current high price of steel. Population in the valley has
i ncreased dramatically and is noving away from Pal ner and up the
Par ks H ghway.

10: 09: 18 AM

Di scussions with the DOL, the Departnment of Corrections, and the
Departnment of Public Safety show that eventually the state wll
have to open a separate court in the Wasilla area.

SENATOR HUGGE NS asked M. Christianson whether the Pal mer system
could support two additional judges.
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MR. CHRI STI ANSON sai d he was not sure there was the space.

10:11: 31 AM

SENATOR GRETCHEN GUESS suggested the conmttee expand the bil
to provide for a second additional judge in the Pal ner area once
t he courtroom space becones avail abl e.

MR, CHRI STIANSON said that it could be years before they have
addi ti onal space.

SENATOR @QUESS asked M. Christenson whether the increases wth
the bill would neet current needs.

MR. CHRI STI ANSON said it would take care of Kenai and Anchorage
but that Palnmer, with its continued growth, would continue to
have additional needs.

10: 14: 30 AM
SENATOR GQUESS asked the condition of the Sout heast Al aska area.

MR. CHRI STI ANSON sai d the Southeast area has not experienced the
popul ation growh that the South Central area has. Also, while
Juneau does show a high casel oad, not that nmany go to trial

M5. PARKES added that the feedback from the Southeast area
indicates they are doing fine. Also there is a good working
rel ationship between the prosecution and the defense. The
casel oads have gone up but they are nmanagi ng them

10: 18: 52 AM
SENATOR QGUESS asked Ms. Parkes whether the findings section of
the bill was necessary.

M5. PARKES replied the purpose was to nmake clear the legislative
i ntent.

10: 20: 16 AM

SENATOR HOLLIS FRENCH concurred that the Anchorage courthouses
were extrenely busy. He noted the fiscal note was quite |arge
and he urged Ms. Parkes and M. Christianson to properly prepare
for a possible challenge.

SENATOR GUESS noved Anendnent 1. Renobve Section 1. She suggested
the commttee draft a letter of intent to acconpany the bill so
that the intent is clear. Hearing no objections, Anendnent 1 was
adopt ed.
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CHAI R SEEKINS noved Anendnent 2. Add one additional superior
court judge to the fourth judicial district of Fairbanks.

10: 22: 30 AM
Hearing no objections, Amendnment 2 was adopt ed.

CHAIR SEEKINS advised the people who were waiting to testify
that they were not needed. He held SB 237 in commttee.
10: 23: 56 AM

There being no further business to conme before the committee
Chair Seekins adjourned the neeting at 10:24:12 AM
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