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CHAIR RALPH SEEKINS called the Senate Judiciary Standing
Commttee neeting to order at 8:40:16 AM Present were Senators
Hollis French, Charlie Huggins, Getchen Guess, and Chair Ral ph
Seeki ns.

SB 218- CRI M NAL SENTENCI NG AND POLYCGRAPHS

8:40:16 AM
CHAI R RALPH SEEKI NS announced SB 218 to be up for consideration.
The conm ttee was hearing version |

SENATOR CON BUNDE, bill sponsor, informed the commttee that
Al aska has the highest per capita rate of sexual assault and
sexual abuse of mnors. Rehabilitation has proven unlikely so
| onger sentences seem necessary in order to protect society. The
pol ygraph requirenent has worked well in other states in getting
offenders to abide by their parole agreenents. This is not an
i nexpensive answer but the current cost to society nerits the
measure.

8:42: 38 AM
SENATOR GRETCHEN GUESS noved Anendnment 1.
24-L.S1307\1.2
Luckhaupt

AMENDMENTI1

OFFERED | N THE SENATE BY SENATOR GUESS
TO CSSB 218( ), Draft Version "I"

Page 7, line 18:
Delete "Act"
| nsert "section"

Page 7, line 19:
Del ete the second occurrence of "Act"
| nsert "section"

Page 7, line 20:
Delete all material and insert:
"* Sec. 9. Sections 2 and 7 of this Act take effect July 1,
2007.
* Sec. 10. Except as provided in sec. 9 of this Act, this Act
takes effect imedi ately under AS 01.10.070(c)."
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SENATOR GUESS explained at the request of the Departnent of
Corrections (DOC) the polygraph portion of the bill would take
effect in 2007. Everything else would take immediate effect.
Hearing no objections, Amendnment 1 was adopt ed.

8:44:19 AM
SENATOR GQUESS nmoved Anendnent 2.
24-1.S1307\1.1

Luckhaupt
AMENDMENT 2
OFFERED | N THE SENATE BY SENATOR GUESS
TO CSSB 218( ), Draft Version "I"
Page 1, line 3:
Del ete the first occurrence of "and"
Insert "; relating to sexual abuse of a mnor; relating”

Page 1, followng line 5:
Insert a new bill section to read:
"* Section 1. AS 11.41.436(a) is anended to read:
(a) An offender conmmts the crinme of sexual abuse of

a mnor in the second degree if,

(1) being 16 years of age or older, the offender
engages in sexual penetration with a person who is 13, 14,
or 15 years of age and at |east three years younger than
the offender, or aids, induces, causes, or encourages a
person who is 13, 14, or 15 years of age and at |east three
years younger than the offender to -engage in sexual
penetration with another person;

(2) being 16 years of age or older, the offender
engages in sexual contact with a person who is under 13
years of age or aids, induces, causes, Or encourages a
person under 13 years of age to engage in sexual contact
wi t h anot her person;

(3) being 18 years of age or older, the offender
engages in sexual contact with a person who is under 18
years of age, and the offender is the victins natural
parent, stepparent, adopted parent, or |egal guardi an;

(4) being 16 years of age or older, the offender
ai ds, induces, causes, or encourages a person who is under
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Page

16 vyears of age to engage in conduct described in
AS 11.41.455(a)(2) - (6); [OR
(5 being 18 years of age or older, the offender
engages in sexual contact with a person who is under 16
years of age, and
(A the victim at the time of the offense
is residing in the same household as the offender and
t he of fender has authority over the victim or
(B) the offender occupies a position of
authority in relation to the victing
(6) being 18 years of age or older, the offender
engages in sexual penetration with a person who is 16 or 17
years of age and at l|least three years younger than the
of fender, and the offender occupies a position of authority
inrelation to the victinm or
(7) bei ng under 16 years of age, the offender
engages in sexual penetration with a person who is under 13
years of age and at l|least three years younger than the
of f ender . "

1, line 6:
Del ete "Section 1"
| nsert "Sec. 2"

Renunber the follow ng bill sections accordingly.

Page

LI

7, following Iine 14:
Insert a new bill section to read:
Sec. 9. AS 11.41.438(a)(2) and 11.41.438(a)(3) are

repeal ed. "
Renunber the followi ng bill sections accordingly.
Page 7, line 17:

Page

Delete "Sections 3 - 6"
| nsert "Sections 1, 2, 4 - 7, and 9"

7, line 18:
Del ete "secs. 3 and 5"
| nsert "secs. 4 and 6"

SENATOR GUESS expl ai ned the anendnent woul d take sexual abuse of
a mnor in the third degree and nove it up to the second degree.
The purpose is to put any crinme that is either actual sexual
penetration or attenpt at sexual penetration of a mnor into the
fel ony category.
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SENATOR BUNDE added there is a distinction between controlling
an inpulse and the nobre egregious act where penetration is
i nvol ved.

8:46: 09 AM
SENATOR HOLLIS FRENCH clarified the commttee was noving what is
currently a Cfelony to a B felony | evel of conduct.

SENATOR GUESS sai d yes.

SENATOR FRENCH cited a case wherein an Anchorage teacher was
found guilty of having sex with his students and | aw enforcenent
di scovered at the time there was no crine against it. Lawrakers
qui ckly passed a bill to make it against the law. The age of
consent in the State of Alaska is 16 years of age but a person
in a position of authority should not abuse that authority over
a l6-year-old girl. He urged the commttee to be mndful that
conduct such as that would now beconme a class B felony
puni shable by 10 to 15 years in prison

8:48:41 AM

SENATOR GUESS responded she does not care. She said it is a
policy call for the Senate Judiciary Standing Conmittee. The
issue is what Al askans value in their society. A person with a
position of authority causing direct influence over a 16-year-
old child is a crime because they would be using that position
to get in bed wth a young girl. She maintained that it 1is
different when there is a position of authority involved,
causing it to be a very serious crine.

8:50: 23 AM

SENATOR BUNDE conmented the nental duress that a person could
inpose on a child is stronger than physical force. A person in a
position of authority should be held to a higher standard.

CHAIR SEEKINS asked whether SB 218 would change the age
differential of current statute.

SENATOR BUNDE said no. The three-year age differential renmains
due to the consensual situation and then the parent becones
i nvol ved.

SENATOR FRENCH sai d:
There have been cases where a terrible crinme has been
committed with an abuse of authority and the offender
needs to go to prison for a long tine. That is why a
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wi de range of possible sentences is in the hands of a
judge who can represent the conmunity and inpose a
serious sentence but there are always those gut-
wrenching cases that are near the line with a girl who
is 17 years and 11 nonths old, maybe out of high
school, who has nmade a bad decision and a coach or a
counselor or a university professor has had sex wth
that person and it is a bad thing and no one should do
it and that person should be a sexual felon, is and

woul d be a sexual felon under current law. But | think
there will be troubling cases where you mnmight step
back and say, “Ten years in prison is a frightfully
long tine.” |I'm just pausing a little bit before we

take this serious step so that we have an opportunity
to think about the tough cases that cone down near the
l'ine.

SENATOR BUNDE admitted that was an excellent point. He said he
had an anecdotal conversation with sonmeone who found hinself in
the position with the age difference clause and when the
relati onship ended, the man had to register as a sex offender,
when in his mnd, he was participating in a willing situation.
He said there is the option of pleading down for a |esser
sent ence.

8:55:10 AM

CHAI R SEEKINS said on the other hand, it mght lead a person of
authority to use nore discretion. He bet that every person in
authority in the school system would be adequately warned.

8:55:41 AM
CHAI R SEEKINS announced wth no objection, Anmendnent 2 was
adopt ed.

8:56: 42 AM
SENATOR FRENCH said there was one aspect of the bill that was
not discussed last tinme the bill was heard and he wanted to ask

the sponsor about it. He asked about the new crinme of “failure
to report a sex offender or child kidnapper” and wanted to put
the intent on the record.

8:57.:28 AM

SENATOR BUNDE responded too many people have an awareness of a
situation of abuse and either turn a blind eye or willfully do
not report it when, in doing so could have prevented the abuse
from occurring. He asked for soneone from the Departnent of Law
to address the issue.
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SENATOR (GUESS added the provision cane out of the Jessica
Lundford case in Florida. The sister to the perpetrator knew
that he was a sex offender, knew he wasn’'t registered, and did
not hi ng about it, which wasn’t a crinme at the tine. Florida has
nodel legislation for what they did to rectify that. That is
where the | anguage conmes from

SENATOR FRENCH asked whether Florida nade it a fel ony offense.
SENATOR GUESS sai d yes.

SENATOR FRENCH referred to the polygraph section of SB 218. He
said he supports it but is curious to hear from the Departnent
of Corrections the nunber of parolees they anticipate putting
under the test.

CHAI R SEEKINS asked for a representative from the Departnent of
Corrections to speak.

VB. PORTIA  PARKER, Deput y Comm ssi oner, Depart ment of
Corrections (DOC), informed the conmttee the departnent is
currently pulling the information and looking at a 5-year
wi ndow. She estinmated there to be approximately 780 sex
of fenders currently wunder supervision on parole or probation.
Most of them are receiving treatnent or on a wait list. |If they
live in a conmunity where treatnment is not available, that
requirenent is often lifted.

9:02: 35 AM
M5 PARKER clarified there are between 700-780. Each year the
nunber will be between 120-180 new ones.

SENATOR FRENCH understood that the DOC would be able to add the
pol ygraph as a condition of parole in the future but would have
to wait for a new conviction to mke it a condition of
probati on.

M5 PARKER said yes. After July 1, 2007 every convicted sex
of fender that has a condition of probation assigned will be
required to submt to periodic polygraph exans, as well as those
on parole. Parole conditions happen directly prior to release
and so the polygraph requirenment can be set imrediately so the
parole condition will happen a lot faster than the probation
condi tion.
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SENATOR FRENCH asked Ms. Parker whether she anticipated adding
that as a new parole condition on the people who were already
out and under supervi sion.

M5 PARKER said no. However, if they are brought in under the
condition of having their parole revoked, the departnment wll
work to add that condition.

9:05: 05 AM
CHAI R SEEKINS cl osed public testinony and asked for discussion
anong commttee nenbers.

SENATOR FRENCH comented that although he supports the bill, he
has reservations about the sone of the nunbers.
One specific area is sex assault in the second degree.
It is generally classified as a “touching” crinme, not
dealing with penetration. The bill would set the
penalty range at 10 to 15 years. The bill takes a
| esser offense of sexual assault in the third degree
and sets the range from three to 10 years and gives
the judge a wi de range of options given the severity

of the case whereas in this bill the nbst mtigated,
the least serious, the |east offensive touching case
will result in a sentence of 10 years. |’m not going

to throw anmendnents out today because | think the bill
is leaving comrittee and frankly | think it would take
a long tinme to figure out what the right nunber is,

but | just want to say that | have sone reservations
about that severe penalty for the |least serious
touching case. So I wll be thinking that as the bil

nmoves through the process and perhaps there is sone
way to fix that or I can find out that it actually has
to be there. | just wanted to put that on the record
before the bill left commttee.

SENATOR BUNDE agreed with Senator French. As they |ook at the
nunbers they need to determine the nmessage they want to send to
society. Alaska has a terrible record to date and only one out
of ten sexual assault crinmes are reported so that generally when
sormeone is convicted they have a huge background of victinms. The
vast mmjority of people that wll be convicted under SB 148
probably deserve the |arger sentences. However, he acknow edged
it mght be accidentally ms-applied at sonme point but that
applies to all Al aska | aws and sentenci ng.

9:09: 03 AM
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CHAIR SEEKINS said the intent is to make the |aw tougher for
peopl e who touch inappropriately but sexual offense charges can
easily becone a social weapon. He expressed hope that the DOL
woul d successfully sort out the guilty fromthe innocent.

9:13: 08 AM
SENATOR BUNDE asserted that confidence and faith in the jury
system nust be uphel d.

9:14: 45 AM
SENATOR FRENCH said he had a question for the DOL regarding
sentencing of both murder in the second degree and attenpted
nmur der .
The current penalty for nurder in the second degree is
10-99 years and the current penalty for attenpted
murder is 5-99 years. | just wanted to get sonething
on the record in the event of a future |egal challenge
regarding the disparity of a “touching” case that gets
you 10 years and an attenpted nurder case that only

gets you five. | just wanted to have sone |egal
foundation, if you will, for that idea.
9:15:35 AM

M5. SUSAN PARKES, Deputy Attorney General, Crimnal D vision,
Department of Law (DOL), responded this subject was di scussed at
the last hearing. Senator QGuess indicated she was working on
sonme findings to be added to the bill. The DOL shares concerns
regarding the disparity. It is inportant for the Legislature to
explain the reason that a serious “touching” case would be as
serious as attenpted nurder.

SENATOR FRENCH responded that the challenge would be for an
expl anation as to the reason that the |east serious “touching”
case twice be viewed as harnful as the |least serious attenpted
mur der case because there is a great disparity. It is a stark
cont rast.

M5. PARKES said those kinds of cases will be where sonmeone has
died and gets a |lower sentence than a sex offense where it has
been a “touching” or attenpted penetration.

9:18: 02 AM

SENATOR BUNDE added soneone who has had an attenpt on their life
lives in fear and soneone who has suffered a sexual abuse
attenpt may also live in fear and have a psychol ogi cal death. He
asserted that people who suffer from a sexual assault can be
i nhi bited and destroyed for the rest of their life.
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9:18: 27 AM
Senator CGene Therriault joined the neeting.

SENATOR GUESS clarified she would agree to disagree with Senator
French regarding severity. She said there are cases of sexua
assault of a mnor in the second degree (SAM2) that are
penetration. It is not just contact. Wth contact there are
situations where the perpetrator is over 16 years of age and the
victimis under 13, or it’'s a position of authority situation
and the child is under 16. She disagreed wth the
characterization of “it’s the least.”

For the record, “sexual contact” is “knowingly.” There is a
standard and it does exenpt acts that nay be reasonably
construed to be normal caretaking and affection. It is a policy
call and a value statenent. It is not just an inpact to the
victim but also an inpact to the comunity. There is a
reasonabl e argunent that the Legislature can make that when it
cones to the inmpact on the community, and generations, and
public safety, especially with what is known about recidivism
maybe the punishnent is just.

CHAI R SEEKINS agreed with Senator French that defense attorneys

would challenge the law and that the courts wll hear the
chal | enge.
9:22:19 AM

SENATOR FRENCH
Wthin any statute, and SAM is a good exanple; SAM 2
has many different prongs. Wthin any one of those
violations, there will be a range of behavior that
woul d satisfy the statute under which a jury could
find you guilty. Just as an exanple, the presence or
absence of clothing. You can have a sexual contact
with or without clothing. And so the sexual contact
with clothing present and wthout it 1is sonething
el se; both violate the same statute. But there is a

range of behavior that wll nmake you qguilty of the
crinme. | am not saying it’'s not serious. It’s very
serious. Wat |I'm saying is that within any one of
those categories, you' |l have behavior that is either
nore serious or |less serious. It still makes you

guilty of the crime. And so |'m concerned that the
| east serious conduct, touching over <clothing for
exanple, will get you a 10-year sentence and that wl|
be conpared to the least serious attenpted nmnurder,
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what ever | east serious attenpted nurder conduct
satisfies that statute. Again they are both heinous
crinmes. But what wll happen is that soneone wll
conpare that — sexual contact over clothing - with an
attenpted nurder case that doesn’t |ook very serious
and say, “Wiy did that person get ten years versus why
did that other person get five?”

He said his last concern was the findings would not be revi ewed
in the Senate Judiciary Standing Comm ttee.

9:24:26 AM
CHAI R SEEKI NS agreed Senator French had a legitinmate concern.

9:24: 50 AM

SENATOR THERRI AULT asked M. Parkes whether the judge could
i npose the polygraph on a sex offender whose probation has been
revoked.

M5. PARKES said normally when probation has been revoked the
j udge inposes additional time. She deferred the question to M.
Dean Guaneli .

9:26: 25 AM

MR. DEAN GUANELI, Chief Assistant Attorney Ceneral, Crim nal
Division, Departnment of Law (DOL), advised in the case of
probation revocation the court could establish new conditions,
whi ch coul d include polygraph testing. It is an open question -
whet her short of revocation - new conditions could be added. In
appropriate cases the DOL would have the probation officer ask
the judge to inpose the new condition. The only thing the
Legislature can do is state the provision that the polygraph
condition could apply to offenses commtted before SB 218 is
enact ed.

9:28: 25 AM

CHAIR SEEKINS affirmed the intent of the commttee is that the
courts be able to inpose the polygraph requirenent anytinme to
any case after the | aw becones affective.

SENATOR THERRI AULT stated that was the intent of the bill.
However, he would |ike to pursue the polygraph testing for those
of fenders who are currently out on probation.

MR. GUANELI advised that once a sentence is neaningfully inposed

on a person, that sentence cannot be increased. The |[egal
question woul d be whether inposing a pol ygraph requirenent woul d

SENATE JUD COW TTEE -12- January 24, 2006



be in effect, an increase in the sentence. There is that
constitutional question but if the Legislature makes it clear
then the DOL could argue the question in the courts.

SENATOR BUNDE added the polygraph would be part of a treatnent
program ai nmed at rehabilitation, not added punishnent. In other
states, the <conpliance rate wth probation Ilimtations was
nearly 70 percent conpared to 20 percent in states that have no
pol ygr aph. | t really shouldn’'t be considered additional
puni shrent .

9: 33: 02 AM

SENATOR GUESS noved to report CSSB 218(JUD) from commttee with
i ndi vidual recomendations and attached indetermnate fiscal
not es. Hearing no objections, the notion carried.

CHAIR SEEKI NS called a recess from9:34:09 AMto 9:42:51 AM

SB 200- USE OF FORCE TO PROTECT SELF/ HOVE

CHAI R RALPH SEEKI NS announced SB 200 to be up for consideration
and asked Senator Therriault to offer a summary.

9:43: 29 AM

SENATOR CGENE THERRI AULT, sponsor, explained since the previous
hearing the Departnment of Law (DOL) has asked whether the
commttee would consider a conplete re-wite of the particular
section in statute. He forwarded the bill to the |egislative
| egal drafters and asked for a review. He asked for a nenber of
his staff, along with a representative from the DOL for an
updat e on the changes.

9:45: 53 AM
MR. DAVE STANCLIFF, staff to Senator Therriault, and M. Dean
Guaneli, Chief Assistant Attorney GCeneral, Crimnal D vision,

Department of Law, introduced thenselves for the record.

MR. GUANELI explained the DOL is attenpting to make the self-
defense |aws nore understandable to the public. He referred to
the draft docunment submtted to the commttee and expl ai ned page
1 and 2 are a cleaned up version of the existing statutes. The
rest of the docunent |ists all of the necessary anmendnents in
| egislative format. The DOL has cleaned up the |anguage so that
it is nore understandabl e.

9:51: 39 AM
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For exanple, Section 11.81.335 is the provision for use of
deadly force in defense of self or others. The DOL retained the
exi sting requirement except as provided in subsection (b). A
person is authorized to use deadly force if it is necessary to
defend against death, physical injury, Kkidnapping, sexua
assault in the first and second degree, sexual abuse of a m nor
in the first degree, or robbery in any degree. Deadly force is
perm ssible unless the follow ng four exceptions apply:

e Acting to further a felony crimnal objective

* Involved in a felony drug transaction

* (Gang activity establishing control over a geographic area

e Using an illegal firearm

9:58: 07 AM

MR. GUANELI continued deadly force could be used unless the
person knows that, wth conplete personal safety and wth
conplete safety of others they could avoid deadly force by
| eaving the area of the encounter unless it is an area that
person owns or is residing. The DOL would propose to broaden
that to add areas such as a hotel room or a scenario of being a
guest of the owner. The word “premi ses” as defined in Al aska
crim nal law includes vehi cl es adapt ed for over ni ght
acconmodat i ons.

Exception 2 [under AS 11.81.335 (b)] says a person would not be
required to leave if they were in the course of their enploynent
and exception 3 would be when protecting a child or famly
menber.

The differences between the DOL draft and SB 200 is in the
provi sion just explained. However, the DOL draft would ensure
for a tighter, nore neaningful self-defense |aw.

10: 03: 44 AM
MR. GUANELI continued AS 11.81.340 is current law and 1is
sonmetimes overlooked. It says if a third party is lawfully

def endi ng thensel ves, soneone else would have the right to cone
to that person’s aid.

10: 04: 38 AM

The DOL draft would add sone |anguage to AS 11.81.350 by
engrafting the car-jacking provision. Subsection (e) would
clarify that persons acting under the provision do not have a
duty to retreat.

10: 08: 07 AM
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SENATOR GRETCHEN GUESS asked M. Guaneli whether the DOL was
making a recomendation on Section 1 of SB 200 regarding
i mmunity.

MR. GUANELI said the DOL had no problemwth it.

SENATOR GUESS referred to AS 11.81.335(a)(2) and noted that
gangs nove around. She asked whether the police are able to
delineate gang turf in Al aska.

MR. GUANELI admtted it was difficult to define a gang under |aw
and difficult to identify turf.

10: 11: 37 AM
SENATOR GUESS noted that Al aska has a statutory definition for

“gang.”

MR. GUANELI added there is also a definition for “street gang”,
which is defined as a group of people that are identified by
comon clothing, or hand signals, or tattoos, and have engaged
in a certain nunber of crimnal offenses over the past three
years.

SENATOR GUESS referred to AS 11.81.350(e) of the DOL draft and
asked whether a person would be justified in shooting sonmeone
stealing their car.

MR. GUANELI said only to the extent it is reasonably necessary
to termnate theft of the nmotor vehicle when another person
other than the offender is inside the vehicle.

10: 16: 14 AM

MR. STANCLI FF said another thing to consider is the definition
of “notor vehicle.” Sonme people believe that boats and airpl anes
shoul d be incl uded.

SENATOR THERRI AULT wanted to ensure the nei ghborhood watch was
exenpt from any territorial issues, as that is sonmething where
citizens patrol

MR. GUANELI observed that nei ghborhood watches, while attenpting
to provide security are not trying to establish control over a
nei ghbor hood.

SENATOR THERRI AULT asked whether a felon could use a gun that he

knows is stored in the house in order to protect hinself from a
home break-in.
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MR. GUANELI said under state law, a non-violent felon may stil
possess a gun but under federal |aw, they cannot. That scenario
would be a policy call. Technically under federal |law the felon
woul d be in violation.

SENATOR THERRI AULT noted a felon who was a guest in a house
should be allowed to render assistance to the famly if they
were being victins of a crine.

10: 21: 12 AM

SENATOR FRENCH encouraged the sponsor to use careful wording on
the drafting of the bill in relation to the car theft issue. He
said it should be worded so that it could not becone legal to
kill car thieves sinply for stealing a vehicle.

10: 22: 19 AM

MR. GUANELI agreed there was anbiguity in the draft that should
be cl eared up

10: 23: 06 AM
CHAIR SEEKINS asked Senator Therriault to bring a conmttee
substitute (CS) to the next hearing.

10: 23: 27 AM
SENATOR THERRI AULT replied that was his intention.

10: 23: 50 AM
CHAI R SEEKINS held SB 200 in comm ttee.

There being no further business to come before the commttee
Chair Seekins adjourned the neeting at 10:24:35 AM
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