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VEMBERS PRESENT

Senat or Ral ph Seekins, Chair
Senat or Charlie Huggins, Vice Chair
Senator Gene Therriaul t

Senator Hollis French

Senat or Gretchen Quess

MEMBERS ABSENT
Al'l nmenbers present
COW TTEE CALENDAR

SENATE BI LL NO. 125

"An Act relating to the licensing, regulation, enforcenent, and
appeal rights of anbulatory surgical centers, assisted |iving
homes, child care facilities, child placenent agencies, foster
hones, free-standing birth <centers, honme health agencies,
hospi ces or agencies providing hospice services, hospitals,
internediate care facilities for the nentally retarded,
maternity hones, nursing facilities, residential child care
facilities, residential psychiatric treatnment centers, and rural
health clinics; relating to crimnal history requirenents, and a
registry, regarding certain |licenses, certifications, approvals,
and authorizations by the Departnent of Health and Soci al
Services; mnmeking conform ng anendnents; and providing for an
effective date.”

MOVED CSSB 125(JUD) OUT OF COWM TTEE

SENATE BI LL NO. 127

"An Act prohibiting a public officer fromtaking official action
regarding a matter in which the public officer has a significant
financial interest; and defining 'official action' for purposes
of the chapter generally referred to as the Executive Branch
Et hics Act.”

HEARD AND HELD

SENATE BI LL NO. 186
"An Act relating to the Al aska Executive Branch Ethics Act."
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MOVED CSSB 186(JUD) OQUT OF COW TTEE

SENATE BI LL NO. 187

"An Act relating to legislative ethics open neetings guidelines,
to the public nmenbers of the Select Commttee on Legislative
Ethics, to alternate nenbers of the legislative subcommttees,
to advisory opinions, and to confidential information and
pr oceedi ngs r egar di ng | egi sl ative et hics conpl ai nts and
i nvestigations."

HEARD AND HELD

CS FOR HOUSE BILL NO 33(FIN)

"An Act relating to required notification of the Departnent of
Commerce, Conmunity, and Econom c Devel opnent, econom c effect
statenents, and regulatory flexibility analyses regarding the
adoption of regulations that may govern the conduct of small
busi nesses; relating to a private cause of action, regulation
i nval i dati on, and judicial review related to required
notification, econom c effect st atenents, and regul atory
flexibility analyses for the adoption of regulations that may
govern the conduct of small businesses; and providing for an
effective date.”

SCHEDULED BUT NOT HEARD

CS FOR HOUSE BILL NO 81(L&C)

"An Act establishing an admnistrative fine and procedure for
construction contractors in certain circunmstances; increasing
the anount of a civil penalty for persons acting in the capacity
of contractors or honme inspectors; nodifying the elenents of a
crine i nvol vi ng contract or regi stration and residenti al
contractors; nodifying the exenptions from regulation under AS
08.18 for contractors; and exenpting the adm nistrative hearings
for inposing an adnministrative fine on construction contractors
from the hearings conducted by the office of admnistrative
hearings in the Departnent of Administration."”

SCHEDULED BUT NOT HEARD

CS FOR HOUSE BILL NO 149(FIN) am

"An Act relating to controlled substances; relating to the
crinmes of mansl aughter, endangering the welfare of a child, and
m sconduct involving a controlled substance; relating to the
manuf acture of nmethanphetamne and to the sale, possession, and
delivery of <certain substances and precursors used in the
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manuf acture of methanphetamne; relating to listing certain
anabolic steroids as controlled substances; and providing for an
effective date.”

SCHEDULED BUT NOT HEARD

CS FOR HOUSE BILL NO 183(JUD) am

"An Act relating to the use of canpaign contributions for shared
canpaign activity expenses and to reinbursenent of those
expenses; and anending the definition of 'contribution' in
regard to sharing fundraising lists between candidates and
political parties w thout conpensation."”

SCHEDULED BUT NOT HEARD

HOUSE BI LL NO. 184 am
"An Act relating to firearns."

SCHEDULED BUT NOT HEARD

CS FOR HOUSE BILL NO 210(JUD)

"An Act relating to blood testing of certain persons alleged to
have commtted certain offenses directed toward peace officers
or energency workers."

SCHEDULED BUT NOT HEARD

PREVI QUS COW TTEE ACTI ON
BILL: SB 125

SHORT TI TLE: LI CENSI NG MEDI CAL OR CARE FACI LI TI ES
SPONSCOR(s) : RULES BY REQUEST OF THE GOVERNOR

03/ 02/ 05 (S) READ THE FIRST TIME - REFERRALS
03/ 02/ 05 (S) HES, JUD, FIN

03/ 14/ 05 (S) HES AT 1:30 PM BUTROVI CH 205
03/ 14/ 05 (S) Heard & Hel d

03/ 14/ 05 (S) M NUTE( HES)

04/ 06/ 05 (S) HES AT 1:30 PM BUTROVI CH 205
04/ 06/ 05 (S) Heard & Hel d

04/ 06/ 05 (S) M NUTE( HES)

04/ 13/ 05 (S) HES AT 2:00 PM BUTROVI CH 205
04/ 13/ 05 (S) Moved CSSB 125(HES) Qut of Conmittee
04/ 13/ 05 (S) M NUTE( HES)

04/ 14/ 05 (S) HES RPT CS 3DP 2NR NEW TI TLE
04/ 14/ 05 (S) DP: DYSON, WLKEN, GREEN

04/ 14/ 05 (S) NR. ELTON, OLSON
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04/ 20/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205

04/ 20/ 05 (S) Heard & Held

04/ 20/ 05 (S) M NUTE( JUD)

04/ 23/ 05 (S) JUD AT 4: 00 PM BUTROVI CH 205
04/ 23/ 05 (S -- Reschedul ed from 04/22/05 --
04/ 30/ 05 (S) JUD AT 9: 00 AM BUTROVI CH 205
04/ 30/ 05 (S Schedul ed But Not Heard

05/ 01/ 05 (S) JUD AT 4: 00 PM BUTROVI CH 205

BILL: SB 127
SHORT TI TLE. EXEC. BRANCH ETHI CS: FI NANCI AL | NTERESTS
SPONSOR(s): SENATOR(s) FRENCH

03/ 03/ 05 (S) READ THE FI RST TI ME - REFERRALS
03/ 03/ 05 (S) STA, JUD

04/ 26/ 05 (S) STA AT 3:30 PM BELTZ 211

04/ 26/ 05 (S) Moved SB 127 Qut of Conmmittee
04/ 26/ 05 (S) M NUTE( STA)

04/ 27/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205
04/ 27/ 05 (S Schedul ed But Not Heard

04/ 28/ 05 (S) STA RPT 1DP 3NR

04/ 28/ 05 (S) NR: THERRI AULT, HUGGE NS, WAGONER
04/ 28/ 05 (S) DP: ELTON

04/ 28/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205
04/ 28/ 05 (S Schedul ed But Not Heard

04/ 29/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205
04/ 29/ 05 (S) EXECUTI VE BRANCH ETHI CS

04/ 30/ 05 (S) JUD AT 9: 00 AM BUTROVI CH 205
04/ 30/ 05 (S Schedul ed But Not Heard

05/ 01/ 05 (S) JUD AT 4:00 PM BUTROVI CH 205

BILL: SB 186
SHORT TI TLE: EXECUTI VE BRANCH ETHI CS
SPONSOR(s): SENATOR(S) SEEKI NS

04/ 22/ 05 (S) READ THE FI RST TI ME - REFERRALS
04/ 22/ 05 (S) STA, JUD

04/ 26/ 05 (S) STA AT 3:30 PM BELTZ 211

04/ 26/ 05 (S) Moved CSSB 186( STA) Qut of Conmittee
04/ 26/ 05 (S) M NUTE( STA)

04/ 27/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205

04/ 27/ 05 (S Schedul ed But Not Heard

04/ 28/ 05 (S STA RPT CS 1DNP 3NR NEW TI TLE
04/ 28/ 05 (S) NR THERRI AULT, WAGONER, HUGGE NS
04/ 28/ 05 (S) DNP: ELTON

04/ 28/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205

04/ 28/ 05 (S Schedul ed But Not Heard
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04/ 29/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205

04/ 29/ 05 (S) LEQ SLATI VE ETHI CS/ MEETI NGS
04/ 30/ 05 (S) JUD AT 9: 00 AM BUTROVI CH 205
04/ 30/ 05 (S Schedul ed But Not Heard

05/ 01/ 05 (S) JUD AT 4:00 PM BUTROVI CH 205

BILL: SB 187
SHORT TI TLE: LEG SLATI VE ETHI CS/ MEETI NGS
SPONSOR(s): SENATOR(S) SEEKI NS

04/ 22/ 05 (S) READ THE FI RST TI ME - REFERRALS
04/ 22/ 05 (S) STA, JUD

04/ 26/ 05 (S) STA AT 3:30 PM BELTZ 211

04/ 26/ 05 (S) Moved CSSB 187(STA) Qut of Conmittee
04/ 26/ 05 (S) M NUTE( STA)

04/ 27/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205

04/ 27/ 05 (S Schedul ed But Not Heard

04/ 28/ 05 (S STA RPT CS 1DNP 2NR 1AM SAME TI TLE
04/ 28/ 05 (S) AM THERRI AULT

04/ 28/ 05 (S) DNP: ELTON

04/ 28/ 05 (S) NR: WAGONER, HUGA NS

04/ 28/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205

04/ 28/ 05 (S Schedul ed But Not Heard

04/ 29/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205

04/ 30/ 05 (S) JUD AT 9: 00 AM BUTROVI CH 205

04/ 30/ 05 (S Schedul ed But Not Heard

05/ 01/ 05 (S) JUD AT 4: 00 PM BUTROVI CH 205

W TNESS REG STER

Ms. Virginia Stonkas

D vision of Public Health

Department of Health & Social Services
PO Box 110601

Juneau, AK 99801-0601

POSI TI ON STATEMENT: Commented on SB 125

Ms. Stacie Kraly, Senior Assistant Attorney General
Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Commented on SB 125

M. Merle Thonpson
Susitna Vall ey, Al aska
POSI TI ON STATEMENT: Testified in opposition to SB 186
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ACTI ON NARRATI VE

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 4:41:08 PM Present were Senators
G etchen Guess, Hollis French, Gene Therriault, Charlie Huggins,
and Chair Ral ph Seeki ns.

SB 125- L1 CENSI NG MEDI CAL OR CARE FACI LI TI ES

4:41: 08 PM
CHAI R RALPH SEEKI NS announced SB 125 to be up for consideration.

SENATOR CHARLIE HUGE@ NS noved Version \lI as the working
docunent .

CHAI R SEEKI NS obj ected for the purpose of discussion.

4.:42:10 PM

V. VIRG NI A STONKAS, Division of Public Health (DPH),
Department of Health and Social Services (DHSS), advised Version
\'| added a couple of anendnents that were adopted. Section 6 was
added through a recommendation by the Legislative Legal Affairs
Agency. The new |anguage was added to conmply with SB 125
licensing entities in lieu of individuals. The second anmendnent
is on Page 23, line 13. The concern was for a definition of
entities in regulation. The third anendnent is on Page 25, I|ines
14-16. Existing |anguage was cut and pasted into the bill for
clarification that when licensing an entity they wll not be
negatively affected in their ability to do business. The fourth
anendnent is to ensure conpliance with AS 47.33. Amendnent 5 is
on Page 38, line 28 to ensure assisted living is clearly
referenced in ternms of long-term care and nursing honmes and
assisted |iving.

4:45:59 PM
CHAI R SEEKINS renoved his objection. The commttee would work
with Version \|I for the purpose of this neeting.

SENATOR GENE THERRI AULT asked ©Ms. Stonkas whether there were

still concerns about assisted living hones wth certain
provisions in SB 125.

M5. STONKAS responded no. Concerns in the past related to
costing rather than structure.
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CHAI R SEEKI NS understood the structural side had been addressed
yet the fee schedule is a different matter that is not addressed
inthe bill.

M5. STONKAS added they were never neant to be part of SB 125.
Legi sl ative Legal Affairs submtted another set of anmendnents to
consi der.

4:49: 26 PM
CHAIR SEEKINS noved Anendnent 1. He also objected for the
pur pose of discussion.

Anmendnent to CSSB 125 (JUD) (version 1)

Page 4, line 15 through page 5, line 28:

Delete all material.
Renunber bill sections accordingly.
Page 8, line 15 through page 9, line 30:

Delete all material.
Renunber bill sections accordingly.
Page 13, line 31, following “jurisdiction”:

Insert “or to have commtted nedical assistance fraud under
AS 47.05.210 or a substantially simlar provision in another
jurisdiction”
Page 15, line 23, followng “jurisdiction”:

Insert “or to have commtted nedical assistance fraud under
AS 47.05.210 or a substantially simlar provision in another
jurisdiction”
Page 17, followi ng |line 26:

Insert “Sec. 47.05.350. Inmunity. An entity or individual

service provider that obtains information about an enployee
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under a crimnal history check under AS 47.05.310 may use that
information only as provided in regulations adopted by the
departnment under AS 47.05. 320. However, if that entity or
i ndi vi dual service provi der reasonabl y relies on t hat
information in denying enploynent for an individual selected for
hire as an enployee, including during a period of provisional
enpl oynment, the entity or individual service provider is not
liable in an action brought by the individual based on the
enpl oynment determ nation resulting formthe information.”
Page 33, |ine 20:

Del ete “applies”

Insert “and AS 44.62.330 — 44.62. 630 apply”
Page 34, lines 9 - 15:

Delete all material.
Page 39, line 22, followng “to”, through |line 30:

Delete all material and insert “assisted living honmes as
defined in AS 47.32.900.”
Page 42, following line 9:

Insert a new bill section to read:

“*Sec. 44. AS 14.43.148(h)(1)(B)(iii) is repealed.”

Renunber the followi ng bill sections accordingly.
Page 42, followi ng line 16:

Insert a new bill section to read:

“* Sec. 47. AS 25.27.244(s)(2) is repealed.”
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Page 43, |ine 16:

Del ete “36”

| nsert “37”
Page 43, line 17:

Del ete “36”

| nsert “37”
Page 43, line 19

Del ete “36”

| nsert “37”
Page 43, |ine 26:

Del ete “36”

| nsert “37”
Page 43, line 31

Del ete “36”

| nsert “37”
M5. STONKAS advised the revisions had to do wth technicalities
and consistency throughout the bill. She asked that Stacy Kraly
expl ai n the changes.
MS. STACEY KRALY, senior assistant attorney general, Departnent
of Law (DCOL), explained the revisions are in response to a
lengthy bill with a lot of conformng anendnents. The first
revi sion del etes Section 6.
4:52: 07 PM
The second revision is a conformng edit with respect to the
change on Page 9.
SENATOR FRENCH:

Ms. Kraly, both of the revisions have the affect of
taking out the change to a license issued to a
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childcare facility. Is that going to be relocated or
what is happening to both of those changes?

M5. KRALY said the revision goes back to her m sunderstanding.
This particular statute deals wth individual property rights

and the DOL is no longer licensing individuals they are
licensing entities. They won't be re codified or noved sonmewhere
else they will be repealed in total.

4:53: 50 PM

The third and fourth revisions are to include Medicaid fraud as
an inclusion on the abuse registry. If sonebody is prosecuted
for Medicaid fraud the DOL wants that to be part of the crimna
background check.

SENATOR FRENCH:

Ms. Kraly on Page 13 what | have in front of nme now
reads, “the departnent my not issue or renew a
license or certification for an entity if an
individual is applying for a license, license renewal,

certification, or certification renewal for the entity
and that individual has been found by a court or
agency of this or another jurisdiction to have
negl ect ed, abused, or exploited a child or wvul nerable
adult under AS 47.10, AS 47.24, or AS 47.62 or a
substantial ly simlar provi si on in anot her
jurisdiction.” Is it the entity may not have soneone
make this application, the person can’'t nake the
application, and the person can’t be part of a group
that... It’'s just not clear to nme how this works.

M5. KRALY explained it would be further developed through a
regul atory process simlar for what is done for an assisted
living honme. The premse is that the entity wuld be the
licensed structure. Wth respect to the hiring decisions, the
entity would submit a nane for a background check for an
individual to see whether they were barred from enpl oynent under
a mandatory barrier crine |list.

SENATOR FRENCH said it sounds like the entity can’t have anyone
with a crimnal history working for the entity or applying for a
| icense for the entity.

CHAIR SEEKINS said it looks |ike the individual in question can
not own an entity or be an officer, director, partner, nenber or
princi pal of a business or organization that owns an entity if
any of the things were there.
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SENATOR FRENCH restated it was unclear as to how it operates
with the licensing statute.

4:56: 37 PM

M5. KRALY said it is very simlar to what is being done with the

assisted living statute and the foster care statute:
I f you have sonebody working with you or residing in
your hone who has regular contact with an individual
they nust submt to a crimnal background check and
that crimnal background check wll show .. if it
shows a conviction for a certain listed crinme then
that person cannot be enployed or have any sort of
function within the entity. There is another rigorous
list called “permssive barrier crines” where there
woul d be the potential that if you were 20 years old
and got into a bar fight in college and you are now 35
and have not had any trouble since that time, you

would still be able to becone a part in a licensed
entity. The basic structure of what we envisioned is
the nuts and bolts of this wll be dealt with through

the regulations, which is currently how we do things
for the assisted living hones and it seens to work
pretty well.

4:58:17 PM
SENATOR FRENCH said it seens clunsily drafted but the idea
behind it seens sound.

M5. KRALY continued Page 17 following line 26 (inmunity clause)
was created to renove the imunity provision from the crimna
background check.

5:00: 12 PM
SENATOR GUESS asked Ms. Kraly to explain the term “reasonably
relies.”

M5. KRALY responded “reasonably relies” neans when an enpl oyee
presents a fingerprint card for a background check and it is run
through the state process the enployer reviews the information
and nakes a decision. If they decide not to enploy sonebody,
then the individual cannot file suit against the prospective

enpl oyer.

SENATOR GUESS asked if sonmething shows up on the background
check that wouldn’t exclude the applicant, does the enployer
have a right to not enploy the person.
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M5. KRALY said the decision would be left up to the enployer.
The immnity attaches only to the case if an applicant’s
background check flags a barrier crine.

5. 03: 08 PM

SENATOR GUESS asked whether there would be anything cone up in a
crimnal background check that would not be a reason under
statute for themto hire the person. She is worried this allows
open imunity. The enployer could use information they wouldn’t
normal Iy have to not hire the person.

M5. KRALY said the distinction is a low |level m sdeneanor
woul dn’t be listed as a permssive crine. If the decision not to
enpl oy was based upon sonething that was not |isted through the
regul atory process, the enployer couldn’t use that as a basis
for preventing enpl oynent.

5:04:59 PM
CHAI R SEEKI NS asked Ms. Kraly whether the enployer would be able
to see everything on the crimnal history check.

M5. KRALY admtted the enployer would see everything on the
background check.

CHAI R SEEKINS asked whether a crimnal history background check
was public information.

M5. KRALY said not as readily as this process woul d envision but
yes, it is public information.

CHAIR SEEKINS said this would be putting the onus on the
enpl oyer to do a reasonably avail abl e background check. I|f that
enpl oyer wanted to preclude sonmeone from being hired they could
al ready do that.

5:06: 54 PM

SENATOR GUESS expressed concern with the imunity. She said this
woul d give the enployer the ability to | ook at someone’s entire
background and deny him or her enploynent while being inmune
from a lawsuit. She said the immunity clause seens to provide
immunity regardless of the reason the enployer decides not to
hire.

5:08: 56 PM
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CHAIR SEEKINS disagreed. He read it as the enployer nay use the
information only as provided in regulations adopted by the
depart nment.

MS. KRALY agreed. There are sufficient sideboards in the bill to
ensure the immunity that is being provided addresses only the
use of the information fromthe crimnal background check.

SENATOR FRENCH said it appears to be two different
interpretations happening. If the second sentence said, “however
if the individual or service provider reasonably relies on that
information only in the manner provided in regul ations adopted
by the departnment and denies enploynent for an individual
selected for hire as an enployee, the entity is not liable for
any action.” Wat Senator Guess is saying is that someone could
m sread that information and mi stake a charge for a conviction
or they could decide that a 15-year-old DW is a barrier crine.
This is all based on sonebody’s interpretation of soneone else’s
crimnal history.

5.12: 44 PM

CHAI R SEEKINS said an enployer always has to determ ne whether
or not the person is of good character. He said an enployer
should be held harmless for nmking a decision based on a
background check. He said he has no objection to a conceptual
anendnent to clarify the enployer can only use the information
in the manner prescribed by the regulations. He asked Ms. Kraly
whet her she objected to the proposed conceptual anendnent.

MS. KRALY sai d no.

CHAI R SEEKI NS announced the conceptual anmendnent was adapted to
Amendnent 1.

Ms. Kraly continued explaining the revisions. Last week the
commttee wanted to make sure that "assisted living” was defined
and so that was added and it is consistent throughout the
statutes.

5:15:57 PM
After deleting Section 6 there required an inclusion of a
repeal er on Page 42. The change on Page 42, line 16 is to nake

sure the corresponding section in the back was repealed. The
remai ni ng revisions would be nunbering issues.

CHAIR SEEKINS renoved his objection and hearing no others,
Amendnent 1 was adopt ed.
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SENATOR HUGA NS noved CSSB 125(JUD) from commttee wth
i ndi vidual recomrendations and attached fiscal note(s). There
bei ng no objection, the notion carried.

Chair Seekins announced a brief recess at 5:17: 37 PM

SB 127- EXEC. BRANCH ETHI CS: FI NANCI AL | NTERESTS

5.18: 47 PM

CHAI R RALPH SEEKI NS announced SB 127 to be up for consideration.
He asked Senator French to describe the approach he took to
define unethical conduct with regard to the potential violation
of AS 39.52.110(b) of the current statute. He asked him to
conpare SB 127 with SB 186.

SENATOR HOLLIS FRENCH said both bills tend to clear up a
| oophol e that the fornmer Attorney General Renkes case brought to
light. SB 186 takes out the word “substantial” and says there is
no inpropriety. Both bills say there is no inpropriety if the
action or influence would have an insignificant effect.

5:21:26 PM

SB 127 takes the question of interests that are insignificant or
possessed by the public or large class of persons. SB 186 | eaves
it alone in Section 1. Two of the sections are very simlar and
of the two approaches SB 186 is right because it includes
financial interest. If a person has stock in a conmpany that is
going to build a gas pipeline and al so owned a hone in Fairbanks
and that person voted to build the pipeline, the value of every
house in Fairbanks would go up and that would be okay. But the
value of the person’s stock would also go up and it’s inportant
to differentiate the two. The person could be charged with two
violations but would be acquitted on the first charge because
everyone has that sane interest.

5:25:29 PM

SENATOR FRENCH said he has difficulty interpreting how Section
2, Paragraph 4 of SB 186 would work. He asked Chair Seekins to
expl ai n.

CHAI R SEEKINS said determning the value of a stock of a conpany
by percentage is difficult. Zero percent of nothing is still
not hing. Most people can determ ne how nmany dollars sonething
is. If a public officer owms 50 percent of a stock and the val ue
is less than $10,000 than it is no inpropriety.
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SENATOR FRENCH said if the public officer owns one-half of one
percent of a high value stock it could be worth ten mllion
dol lars. That would be inpropriety.

CHAIR SEEKINS added that would be an equity interest in the
busi ness worth less than $10,000. SB 186 is attenpting to
establish equity value in dollars.

SENATOR FRENCH asked whet her a person would have to neet all the
requi renents of Section 2, Paragraph 4 subparagraphs (A)-(H) in
order to be exenpt fromliability.

CHAIR SEEKINS said yes. He said unless a person “junps through
all the hoops”, s/he nust do sonething about it.

5:27.43 PM
SENATOR FRENCH voi ced agreenent with the section. He said SB 186
| ooks to be better drafted than SB 127.

CHAIR SEEKINS voiced the difference between SB 127 and SB 186
was in the dollar val ue.

SENATOR FRENCH agr eed.

It sounds like the only place that would have an
application is not in a stock, it’s as if you owned a
slice of Joe’s Tire Conpany in Fairbanks and you
think, with the gas line comng you re going to sell a
bunch of tires. And if you own a little tiny slice
it’s not a factor but if you owmn a big slice it m ght
get to be one.

5:29:38 PM

CHAI R SEEKINS said that’s true.
But what is a slice? It could be a conceptual conpany.
W have to have sone real things to look at. That’'s
the hard part of trying to set up a bright |ine. Wen
we shine the light on it there should be nore than a
hal l ucination. It has to be sonmething real to take a
| ook at. And that’s what I'’mtrying to boil it down to
is sonmething that has three dinensions. The hard part
in trying to set this is where to put it and how to
define it.

SENATOR FRENCH said it is a good and thorough series of hoops.

Chair Seekins announced a recess at 5:30:51 PM
Chair Seekins reconvened the neeting at 6:43:03 PM
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CHAIR SEEKINS advised before the break the commttee was
di scussing the simlarities and differences between SB 127 and
SB 186.

6:43: 27 PM

SENATOR FRENCH noted another difference is on Page 2, lines 3
and 4. SB 186 has an exception for those interests held in a
blind trust and interests where the public officer does not have
managenent control over the financial interests.

CHAIR SEEKINS stated in order to set up a blind trust a person
woul d have to have assets in excess of $1,000,000. There could
be a potential conflict of interest but it would not necessarily
have to preclude the public officer from making decisions if
they did not have their hands on the investnent. In the case of
a public officer advising their superior of a conflict of
interest there may be a way to arrange their financial interests
so that the public officer could continue working on the
particular project for the state. He said SB 186 attenpts to
find a balance for the public officer to continue naking
decisions for the State of Al aska. He asked Barbara Richey to
explain howit is done currently.

6: 46: 26 PM

MS. BARBARA RI CHEY, chief assistant attorney general, Departnent
of Law (DOL), introduced herself as the head of a section called
pi ni ons, Appeal s, and Ethics.

CHAIR SEEKINS asked the course when a person discloses a
potential violation of ethics or conflict of interest.

M5. RICHEY said often the inquiries cone via the designated
ethics supervisors. Ethics are very fact specific so they gather
all of the facts first. They research the situation both
factually and legally and do an advi sory opi ni on.

CHAIR SEEKINS said Section 17 of SB 186 states even the
personnel board may order the sanme type of divestiture or
establishnent as part of their renmedy. He said a person could go
to their designated ethics supervisor and the supervisor at that
time could advise themon howto avoid the conflict.

M5. RICHEY noted a good exanple was Attorney General David
Mar quez, when he was being considered for possible appointnent
as attorney general, nmade disclosure of all of his personal
financial interests and asked for a review and an opi ni on.
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6: 50: 18 PM

SENATOR FRENCH sai d managenent control was a rational approach
so long as the asset in question wasn't one that the public
officer put in to the account.

CHAI R SEEKI NS asserted once that person puts it into a brokerage
fund it beconmes managed by soneone el se.

6:52: 51 PM

SENATOR THERRI AULT said he doesn’'t believe people should have to
divest thenselves of their holdings, especially if they have
owned themlong term

SENATOR FRENCH stated the issue is not whether they own it or
not, the issue is whether they use their public office to
i nfluence the investnent.

6. 54: 44 PM
CHAIR SEEKINS speculated a public officer would be conpelled
under the law to seek the advice of their designated supervisor.

M5. RI CHEY agr eed.

CHAI R SEEKI NS continued the designated supervisor has the right
to tell the public officer what to do with their holdings and
that person either accepts the recomrendati on or doesn’t perform
t he j ob.

M5. RICHEY said correct or they could be reassigned. The concept
istolie out options because situations differ.

6: 56: 48 PM

M5. RICHEY commented discretionary managed accounts occur where
the broker nmakes investnments w thout prior know edge. However
the investor receives nonthly reports and can check accounts via
the Internet.

CHAI R SEEKI NS asked whether the process of an ethics advisor is
di scover abl e.

M5. RICHEY answered notices of potential violation and requests
for advice is currently confidential.

CHAI R SEEKI NS asked whether it could be discoverable if a case
was brought.
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M5. RICHEY responded it would depend on whether the subject was
willing to waive confidentiality.

CHAIR SEEKINS clarified there would be a traceable history if
charges were brought.

M5. RI CHEY agr eed.

6: 59: 52 PM

CHAI R SEEKI NS advi sed Senator French that SB 186 has hurdl es but
the bill also requires the subject to get advice.

SENATOR HUGA NS conmmented the contents of the bill appear

r easonabl e.

M5. RICHEY added another part of the process is that any
notices, declaration of potential violation, as well as any
actual violations, the designated ethics supervisors on a
quarterly basis report all of those to the attorney general’s
office. They are all reviewed and if sonething is questionable
it is followed up on. There is also a report to the personnel
board, which is nade public.

7.:02: 38 PM
CHAI R SEEKINS asked the nunber of public enployees that fal
under the rule.

M5. RICHEY stated all of them including nenbers of boards or
comm ssions that are fornmed by statute.

SENATOR FRENCH expl ai ned the last difference between SB 127 and
SB 186 is the definition of official action.

CHAI R SEEKI NS asked Senator French to explain how that would be
in effect.

SENATOR FRENCH said the inpetus for the re-definition canme out
of the (former Attorney General) Renkes affair. He said he wants
to make sure enployees know nost of the things they do during
the course of the day is official action.

MS. RICHEY commented the current definition of “official action”
is very broad. Senator French’'s proposal is nore articul ate.

7: 06: 26 PM

M5. RICHEY said overall she was confortable with the current
definition of official action.
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SENATOR FRENCH asserted (fornmer Attorney General) Renkes felt
sone things he did was not “official action” and so the current
definition seens open to confusion.

CHAI R SEEKI NS said he does not have a problemwth the effort to
re-define things so that people are clearly informed of the
paraneters. A lot of potential ethics violations can result from
sonmeone not having a clear understanding of the paraneters.

7.10: 27 PM
SENATOR FRENCH concl uded t he conparison of the two bills.

CHAIR SEEKINS said his intent is to reach an agreenent between
the two bills and nove one forward.
SB 186- EXECUTI VE BRANCH ETHI CS

For the purpose of research, it is inportant to review mnutes
and recordings of SB 127 one May 1%, 2005 where the two bills
were distinctly conpared.

CHAI R RALPH SEEKI NS announced his intent to nmerge SB 127 into SB
186. He asked Ms. Barbara R chey whether she had concerns wth
SB 186.

MS. BARBARA RI CHEY, chief assistant attorney general, Departnent
of Law (DOL), said SB 186 does a good job of indicating what
constitutes a significant personal or financial interest in a
matter. The changes in confidentiality work well.

CHAI R SEEKINS noved Version \|I as the working docunent. Hearing
no objections, the notion carried.

7:13:29 PM
M5. RICHEY continued SB 186 does not dranmatically change current
law on confidentiality of executive branch ethics matters. It

sets up a nechanism for the steps in the event of an allegation
of ethics violation in regards to the governor, the I|ieutenant
governor, and the attorney general. She said it was an
i nprovenent to the current ethics | aw.

7:15: 02 PM
CHAI R SEEKI NS asked Ms. Richey how |Iong she has worked with the
current |aw.

M5. RICHEY informed she has headed up her section for two years
and has worked in ethics natters prior to that.
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CHAI R SEEKINS asked Ms. Richey to explain her concern with the
effective date.

M5. RICHEY said she would |ike to have an opportunity to do sone
training on the changes because they are significant. She would
| i ke people to have a chance to review their financial holdings.
There may al so need to be sone regul atory changes as wel | .

7:16: 37 PM

M5. RICHEY added the law from 1986 wuntil 1998 identified
violation of the confidentiality provisions of the Ethics Act as
a class A misdeneanor. Legislators in 1998 felt it was too harsh
a penalty and so they took it out.

CHAIR SEEKINS advised he was going to advance a conceptual
anendnent. On Page 1, line 8; reduce the penalty for disclosure
of ethics violation to a $5,000 fine. He would leave it to the
drafters to determ ne whether that would be a new section of the
bill. He asked Ms. Richey to read the statute regarding the
penalty that the personnel board may inpose on current or forner
public officers.

7:18: 41 PM
MS5. RICHEY said the Ethics Act itself is not a crimnal statute.
The civil penalty that may be inposed is not to exceed $5, 000.

CHAIR SEEKINS stated that would include confidentiality
sections.

M5. RICHEY |ooked at Oregon |law and said they have a civil
penalty for violation of confidentiality provisions. It reads,
“any person aggrieved as a result of violation of this paragraph
by a menber of the ethics commssion or it’'s staff my file a
petition in court in the judicial district where the petitioner

resides in order to enforce a civil penalty provided in this
section.”
7.20:53 PM

CHAIR SEEKINS speculated the intent was the aggrieved person
could now bring into the process a person who was not a nenber
of the personnel board or the attorney general’s office.

SENATOR FRENCH said his analysis is that in Oregon a person

could sue a nmenber of our equivalent of the personnel board if
one of those nenbers |eaks to the press.
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M5. RI CHEY agr eed.

7:22:55 PM
SENATOR THERRI AULT asked the process previous to 1998.

M5. RICHEY advised the Ethics Act was enacted in 1986 and the
m sdenmeanor provision was in the bill since the beginning.

7:24.06 PM
CHAIR SEEKINS reiterated his intent was to allow the appropriate
public entity to inpose up to $5,000 penalty.

7:25: 58 PM
SENATOR FRENCH assuned the enforcenment nechanism would lie in
the attorney general’s office.

CHAI R SEEKI NS sai d yes.

M5. RICHEY agreed. Under current |aw the personnel board could
i npose a penalty for violation of the chapter and the chapter is
the entire Ethics Act. It may be possible to give the personne
board jurisdiction if the conplainant is not a public officer.

CHAI R SEEKI NS conceptual |y proposed to ask the drafters to add a
new section to AS 39.52.440 that allows the board the authority
to inpose a fine on any person who violates the confidentiality
requirenents of the statute. So a person could be fined $5, 000
on other violations and also $5,000 fine for violating the
confidentiality portions.

7:29:30 PM
SENATOR FRENCH disagreed. The personnel board would not have
jurisdiction over a citizen who files a conplaint.

CHAIR SEEKINS said in the case of soneone who is not a public
of ficer then authority would be given to the DCOL.

SENATOR FRENCH di sagreed with the fundanental approach of the
anendnent. There has only been one flagrant violation of
confidentiality in recent history.

7:31:12 PM

M5. RICHEY said currently when a conplaint is filed the
conpl ainant and the subject of the conplaint are always advised
the conplaint is confidential under |aw
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CHAIR SEEKINS stated a conplaint nust be in witing and under
oat h.

M5. RI CHEY agr eed.

CHAIR SEEKINS asked whether there was an actual form that is
fil ed.

M5. RICHEY said it was under oath.

CHAI R SEEKI NS asked whether there was anything in statute that
bars the conplainant from disclosing they are filing an ethics
report before they actually file the conplaint.

M5. RICHEY said no. Wat is confidential right now is the
conplaint and the investigation.

SENATOR FRENCH noted current |aw says the attorney general and
all persons contacted during the course of an investigation
shall maintain confidentiality regarding the existence of the
investigation. He said the law is clear the investigations are
confidenti al .

7:35:11 PM
CHAIR SEEKINS reiterated his earlier conceptual anendnent.
Hearing no objections, Anendnent 1 was adopt ed.

SENATOR HUGE NS asked Senator French his reservations in the
blind trust area.

SENATOR FRENCH said the concern is when a person puts an asset
into a blind trust and then |ater nakes a decision that affects
the stock in the account. As it is now, a person has too mnuch
access to their investnents and could nake decisions based on
t hose assets.

7.:38:22 PM

CHAIR SEEKINS said he would be nobre nervous putting noney into
an account where he had no control. At least a blind trust has
nore fiduciary responsibilities on the part of the trustee.

7:43: 59 PM
CHAI R SEEKI NS asked for further anendnents.

SENATOR FRENCH of fered a conceptual anmendnent having to do with

the length of time the assets are in a blind trust and a set of
restrictions an officer sends along with his/her investnents.
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The assets would have to be in a blind trust for six nonths or
greater and the managenent control would be sonething simlar to
what Attorney General Marquez did to put his assets out of his
control

CHAI R SEEKINS asked if he wanted to apply that standard to all
twenty thousand state enpl oyees.

SENATOR FRENCH clarified he was trying to avoid a public officer
maki ng decisions based on their investnents and not on the
publ i ¢ good.

CHAIR SEEKINS said he would consider Amendnent 3, which would
read, “...after consulting with the public officers designated
ethics supervisor the financial interest in a matter is held in
a blind trust where the public officer does not have managenent
control over the financial interest.”

7.48: 03 PM

M5. RICHEY advised the committee they were considering proposed
anendnents to AS 39.52.110 and that is a section that provides
overall guidance to the <code of ethics. She assured the
commttee that section is foll owed properly.

Chair Seeki ns announced a brief recess at 7:50:48 PM
Chair Seekins reconvened the neeting at 7:57:12 PM

CHAI R SEEKINS advised he wants to work with Senator French to
craft a good bill. H's experience with broker managers is a
person could place restrictions on what the broker can buy.

7:58:18 PM
SENATOR FRENCH said it mght be easier to do by devel oping a set
of forms for each state departnent.

CHAI R SEEKI NS agreed that coul d be done.

7:59:46 PM

M5. RICHEY noted Section 8, sub-paragraph (A), and asked the
reason for the changes.

CHAIR SEEKINS answered they directly relate to financia
i nvest nents.

M5. RICHEY argued that is true for sub-paragraph (B) but not

(A). She recomended the commttee |eave “personal or” in sub-
paragraph (A). There can be a situation where people are on a
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board and if they resign from that board it is a personal type
i nterest.

8:02: 06 PM
SENATOR FRENCH wi t hdr ew Anendnent 2.

CHAI R SEEKI NS proposed Amendnent 3.
I nsert “personal, or” on Page 4, beginning of |ine 3.

SENATOR THERRI AULT asked Chair Seekins to restate his proposed
anendnent .

M5. RICHEY comented it wuld allow a designated ethics
supervisor to require soneone to renove interests.

Amendnent 3 was adopt ed unani nmously.

8. 04: 04 PM

CHAI R SEEKINS commented Sections 9-13 all deal with the process
for the attorney general, the Ilieutenant governor and the
governor.

SENATOR FRENCH expressed concern regarding Section 10 and review
of the report of the independent counsel.

CHAIR SEEKINS interrupted to clarify Section 10 relates to the
al l egation of conplaint. Section 10 |lays out the process prior
and is used to determne if a conplaint should be filed.

SENATOR FRENCH specul ated a series of newspaper articles could
make allegations of ethics violations against the governor,
which cones to the attention of the attorney general. The
attorney general would ask the personnel board to appoint an
i ndependent counsel who woul d conduct an investigation. A report
woul d be submtted to the attorney general who would review it
to decide whether the findings indicate a violation. That
stated, he asked why insert the judgnent of a political ally of
the subject instead of sinply handing the conpleted report over
to the personnel board.

8: 06: 56 PM
CHAI R SEEKI NS answered he would have as nuch confidence in the
attorney general as he would the politically appointed board.

SENATOR HUGGE NS aired the fail safe nechanism is nothing

precludes a person from filing a conplaint concerning the sane
matter.
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CHAIR SEEKINS asserted trust nust be placed at the attorney
general |evel.

8:09: 15 PM

SENATOR QGUESS comented since the investigation and the
conclusion is confidential there would appear no public response
or no comrent to Senator French’s specul ated newspaper scenari o.

CHAIR SEEKINS said nore than likely if an i ndependent
investigator’s report cane back to show no violation, soneone
woul d make that fact public. In order to stop a public inquiry
sonebody woul d have to disclose the result of the investigation.
If there was found to be probable cause the matter then becones
public because the attorney general would have to file the
conpl ai nt .

SENATOR GUESS asked at what tinme does a report of an allegation
becone an all egation versus just someone’s opinion.

8:.12:26 PM

SENATOR FRENCH answered currently a person has to file a
conplaint and swear to it. SB 186 doesn’'t detail how to get the
mechani sm goi ng. He suggested adding a probable cause standard
inthe bill for a | egal reference.

8:14:43 PM
CHAI R SEEKI NS asked Ms. Richey her interpretation of the trigger
point for the investigation.

M5. RICHEY assessed the report part is clear and easy, where a
person reports to a supervisor under oath and in witing of a
potential violation. She said she would have to think nore about
al | egations and newspaper opinions because it seens to |eave it
to the discretion of the attorney general or the governor who is
each other’s designated ethics supervisors under the current
| aw. For the benefit of their own piece of mnd and the people
of Al aska, they should go to the personnel board and get an
i ndependent counsel appoi nted.

8:17: 16 PM
CHAIR SEEKINS said his intent was to allow themthat discretion.

M5. RICHEY said it happened (in fornmer Attorney Ceneral Renkes
case) and the governor imediately investigated it.
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SENATOR GUESS referred to Page 6, line 15 and noted there are
two canpaign periods, one when filing for office and another
when filing APOC (Alaska Public Ofice Comm ssion) papers. She
asked whi ch canpai gn period was referenced.

CHAI R SEEKI NS responded it would be when a person actually files
for office.

M5. RICHEY advised “canpaign period” is defined in the Ethics
Act .

8:20: 00 PM

SENATOR FRENCH detailed currently an interested party could
petition the superior court and the superior court could nake
the matter public. He asked the reason for taking that power
away fromthe superior court in Section 13.

CHAIR SEEKINS said the intent is not to strike the authority of
the superior court; it’s just not included in the section.

SENATOR THERRI AULT conmmented the drafter dropped it out but it
is still included sonewhere el se.

M5. RICHEY explained the superior court process. She added it
has never been used.
The entire section AS 39.52.335 was added in the 1998
anendnents to the law. The concept was to have nore
oversight of what the attorney general is doing
because the attorney general has a |ot of power under
the Ethics Act to dismss conplaints or proceed wth
conplaints. This is the one that triggered the
quarterly reports and the reports to the personne
board that we do every nonth on what’s going on wth

conplaints etc. Wwen the bill shows deleting “the
superior court makes the matter public under (h) of
this section”, before the superior court could ever

get involved, you' d have to have a situation where
nunber one, it's a dismssal that is confidential and
nunber two, the personnel board, in their review,
decides for whatever reasons that the publication is
in the public interest. Then they put in their report
a recommendation that the nmatter be made public. That
was in AS 39.52.335(f), which is proposed to be
deleted in Section 14 of SB 186.

If all those things happened, so that the disposition
was not made public and the personnel board report
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contai ned recommendation that it be made public, that
is when an interested person could go to superior
court. They can’t just go to superior court because
they feel like it. The personnel board first has to
decide that this matter should be made public. Then
they go to court and the court could order that all of
it or parts of it be made public if they determ ne
that the several things that have to be established
were. One of those things is “the release of
information will not infringe on protected rights”,
“the matter concerns public interest”, and “the
resolution was clearly contrary to the requirenents of
this chapter”, those kinds of things.

As a matter of practice, when we resolve a conplaint
through a stipulation, we require that the stipulation
be nmade public so that Al askans know the law is being
enforced and it gives guidance to state enployees and
to designated ethics supervisors as to what sort of
conduct wll result in an ethics conplaint and
enforcenent of the law W try to nake all our
resol utions of these public.

8:25:42 PM

M5. RICHEY summarized the only change that SB 186 would make to
AS 39.52.335 is to end the process when there is a dismssal
that is not public then that would end it. The personnel board
could not recommend that it be nade public and the trigger for
the superior court to make sonething public woul d be renoved.

SENATOR FRENCH asked Ms. Richey how the personnel board could
cone to a wong conclusion about the need to publish a
di sm ssal

M5. RICHEY reiterated there is no history of anybody using AS
39. 52. 335.

8:27.22 PM
M5. RICHEY stated confidence in the handling of the cases. Ones
t hat have substance are made public.

8:29: 02 PM

SENATOR FRENCH rel ayed his belief the superior court is a safety
valve for if a cover up is happening. He noved Anendnment 4. Page
6, line 25 reinsert “superior court nmakes the matter public
under (h) of this section.”
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CHAI R SEEKINS objected. He advised Senator French his notion
woul d al so have to repeal the repealer

SENATOR FRENCH added to repeal the repealer and any further
adjustnments for statute conformty. The idea behind Amendnent 4
is to maintain the safety valve of the superior court.

Roll call proved Anendnent 4 failed wth Senators Huggins,
Therriault and Chair Seekins dissenting.

SENATOR FRENCH noted a section deleted on Pages 6 and 7. He
asked Ms. Richey whether that section applied to personnel board
i ssues.

M5. RICHEY said it all related to AS 39.52.355 and disposition
of conplaints by the attorney general’s office.

8:33:37 PM

SENATOR FRENCH stated for the record he was positive that a
citizen of the State of Alaska could not be bound to
confidentiality as Section 15 states.

CHAI R SEEKI NS responded what triggers the violation is somewhat
retrospective in that a person has filed the conplaint. Wat he
is trying to avoid is soneone using ethics violation to harm
soneone else. SB 186 is an attenpt to give sonebody the
opportunity for a deliberative body to review a conplaint before
that person is tried by the press.

8:38: 00 PM

SENATOR FRENCH said he believed the press wasn't generally that
interested. The bill is covering a range of violations that are
al ready covered by liable and slander |aws. He noved Anmendnent
5. Page 7, line 18 strike the material “conplainant” and renove
the rest of the mterial on lines 20-27 that is bold and

under | i ned.

SENATOR THERRI AULT obj ect ed.

8:.40: 54 PM

Roll call proved Anendnent 5 failed wth Senators Huggins,
Therriault and Chair Seekins dissenting.

M5. RICHEY conmented |ines 24-27 are about public records cases.

SENATOR FRENCH asked the reason for the word changes in Section
19 sub-paragraph (B) (conjugal vs. sexual).
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CHAIR SEEKINS stated he was trying to reflect a marriage
rel ati onship better.

M5. RICHEY agreed. She said the words “conjugal” and “cohabit”
indicate living in a marital relationship.

8:42: 42 PM
SENATOR FRENCH proposed Anendnent 6. Add a definition for
“official action”, which would read, “Oficial action neans

performance of any duties in the course and scope of a public
official’s enploynent including review, advice, participation,
assi stance, or other kind of involvenent regarding a matter such
as a reconmendation, decision, approval, disapproval, vote, or
other simlar action including inaction by a public officer.”

CHAI R SEEKI NS obj ect ed.

8:44: 23 PM
Roll call proved Amendnent 6 failed wth Senators Huggins,
Therriault, and Chair Seekins dissenting.

8:46: 12 PM

MR. MERLE THOWPSON testified in opposition of SB 186. He stated
public trust is the reason ethics laws are witten. SB 186 seens
nore concerned with groundl ess conplaints, ruined reputations
and financial restriction. It suggests need for nore secrecy and
puni shes the conplainant nore so than the actual violator
People in public office are supposed to be held to higher
st andar ds.

8:48: 35 PM

MR. THOWPSON continued the class A msdeneanor was applied to
menbers of the commttee, not to the general public. He clained
SB 186 was taking away from the system of governnment and in
violation of the First Amendnent of the U S. Constitution.

8:52:47 PM
CHAIR SEEKINS alleged there was nothing in SB 186 that would
fine a whistlebl ower.

MR. THOWPSON asked whether he would be penalized in the case of
if he intended to file a conplaint against the attorney genera
and advi sed the press of his intentions.

CHAIR SEEKINS said it depends on whether he filed that
conpl ai nt .

SENATE JUD COW TTEE -29- May 1, 2005



8:55: 24 PM
CHAI R SEEKI NS cl osed public testinony.

SENATOR FRENCH suggested there would have been nore citizens who
woul d have testified had the hearing been better advertised. He
said the public is unaware that the Senate Judiciary Standing
Committee is hearing SB 186 today.

8:57:01 PM
CHAI R SEEKINS stated SB 186 has been on the daily schedul e since
| ast Friday. People wll have opportunity to testify at the

House heari ngs.

SENATOR THERRI AULT noved CSSB 186(JUD) from committee wth
i ndi vi dual recommendati ons and attached fiscal note(s).

SENATOR FRENCH obj ect ed.
Roll call proved Senator French’s objection failed. CSSB

186(JUD) passed out of commttee with Senator French di ssenting.
SB 187- LEQ SLATI VE ETHI CS/ MEETI NGS

9: 00: 04 PM
CHAI R SEEKINS announced SB 187 to be up for consideration. The
commttee is working off Version \Y.

9: 01: 37 PM
SENATOR THERRI AULT noved Amendnent 1. Adopt simlar |anguage in
SB 186 with regard to the $5,000 fine. Replace the |anguage on

Page 1, line 10. Hearing no objections, the notion carried.

9:03: 51 PM

SENATOR FRENCH asked Chair Seekins whether the underlined
| anguage on Page 1, |ine 14 and Page 2, lines 1 and 2 was

current | aw.

CHAI R SEEKI NS:
My  under st andi ng, Senat or French, is that t he
constitutional right and responsibility of t he
Legislature to adopt it’s own uniform rules cannot be
subject to statute. It is a constitutional provision
that has been given to the Legislature and only to the
Legislature and a statute adopted by a Legislature
that would affect the uniform rules would only be in
effect for the term of that Legislature because no
future Legislature can be bound by the current
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Legi slature. Uniform rules have to be adopted by each
Legislature on its opening day. This is only neant to
clarify the statute. Current |aw cannot trunp uniform
rul es.

9: 06: 14 PM
SENATOR FRENCH asked wouldn’'t the statute be sane thing as an
anmendrment to the uniformrul e.

CHAI R SEEKINS responded yes but the uniform rules say that the
uniform rules can be changed by mmjority of the Legislature at
any tine. So that statute would only be in existence as an
anendnent to the wuniform rules wuntil the legislative body
deci ded to change it.

SENATOR THERRI AULT read from Mason’s Manual . Section 13:

The power of a house of a legislature to determne its
rules of proceedings is a continuous power. |t can
al ways be exercised by the house and is absolute and
beyond the challenge of any body or tribunal if the
rule does not ignore constitutional restraints or
violate fundanental rights. Rules of procedure passed
by one legislature or statutory provisions governing
the legislative process are not binding on a
subsequent legislature. Rules of procedure are always
in control of the majority of a deliberative body and
may be changed at any tine by a majority vote.

9:11: 02 PM

CHAIR SEEKINS said rules adopted by a state Legislature expire
with the convening of the subsequent Legislature. SB 187 is
trying to clarify it so that there is no conflict that has no
basis in | aw or under the uniformrules.

SENATOR FRENCH sai d the argunent is sound, however statutes pass
for a reason. He expressed concern the bill would attenpt to
supersede a statute by the application of uniformrules.

CHAI R SEEKI NS:
Vell, | think it’s only a restatenent of a truism and
| think that would be a great test case for soneone to
bring. So far the state Suprenme Court has commented
and the state suprene court basically says, Article 2,
Section 12, for exanple the Ml one vs. Meekins case,
the suprene court has said, “W can think of few
actions which wuld be nore intrusive into the
| egi sl ative process than for a court to function as a
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sort of super parlianmentarian to decide the varied and
often skewed points of parlianmentary |aw which may be
raised in the course of the legislative day. Thus even
t hough the uniform rules may have been violated such
violation is solely the business of the |legislature
and does not give rise to a justice-able claim”

If the Suprenme Court can’t intervene in the uniform
rules, and there’'s another rule, Senator, that is very
interesting and it says that for exanple Section 51,

“A public body cannot delegate its powers, duties or
responsibilities to any other person or groups,

including a comrittee of its own nenbers. However, a
| egi sl ati ve body nay delegate by rule such procedural

powers as appoi ntnment of nenbers of standing, special

and conference committees as well as the power to
refer bills to conmttee to a constitutional presiding
of ficer who may or nmay not be a nenber of the body.”

A statute that would delegate this responsibility to
others other than the nenber is a violation of the
rules. So there’s the problem It is constitutional
that we adopt our own rules and that when we adopt
those rules it requires that we are the ones who woul d
investigate violations and determ ne whether or not
they were. That’s not neant to be argunentative,
punitive, or anything else but nerely to clarify the

i ssue.
9:15: 00 PM
SENATOR FRENCH noved Amendnent 2. Delete the underlined and bold
| anguage starting on Page 1, line 14 and ending on Page 2, |ine

2.

SENATOR THERRI AULT asked Senator French to clarify whether he
t hought the | anguage was true yet superfl uous.

SENATOR FRENCH replied there could be a case where the public
passes a statute through an initiative process, which could
require that the uniformrul es be changed by a super mgjority.

CHAI R SEEKI NS:
It would violate the constitutional right of the
Legi sl ature.

SENATOR FRENCH:
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W don't exist to enforce our own rights. W exist to
serve the will of the public. I would say we should
bow before the will of the public.

CHAI R SEEKI NS:
The Constitution very clearly says that 1is the
responsibility of the Legislature, to adopt its own
uni form rul es.

SENATOR THERRI AULT:
Even through initiative, because of the separation of
powers issue, the people cannot pass a law to throw
nore power to the court system or strip the
Legi sl ature of power and throwit to the governor.

9:17: 22 PM
Roll call proved Anendnent 2 failed wth Senators Huggins,
Therriault, and Chair Seekins dissenting.

CHAIR SEEKINS advised Section 3 addresses the open neetings
section. Section 4 concerns diversity.

SENATOR FRENCH asked the nunber of public nenbers that are
currently enpl oyed by the state.

CHAI R SEEKI NS sai d two.
SENATOR FRENCH asked the affect of this |aw on their nenbership.

CHAI R SEEKINS said nothing. They would have to cone up for re-
confirmati on and one woul d have to go.

SENATOR FRENCH stated whichever one comes up first would have
t he advant age.

CHAIR SEEKINS said there are currently three lawers and two
teachers. There is no current process for diversity.

9:21:44 PM
CHAI R SEEKI NS expl ai ned Section 5 changes the structure of the
al ternate nenber.

SENATOR FRENCH poi nted out the weakness is a menber may vote on
a matter wthout hearing any of the discussion. He suggested
tightening it so a nmenber could only vote on matters they have
participated in.
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SENATOR THERRI AULT asked Senator French why that should be
treated differently than how the Senate Judiciary Standing
Comm tt ee operates.

9:24: 35 PM

SENATOR FRENCH answered the main reason is because the select
committee is only hearing conplaints and they are highly fact
specific.

SENATOR THERRI AULT asked Senator French whether he has had
conversations with the chair of the comm ssion about the inpact.

SENATOR FRENCH said no. He also advised he nmay prepare an
anmendnent for the section.

SENATOR GUESS asked Chair Seekins to explain the idea behind the
| ast two sentences of Section 6.

CHAIR SEEKINS said except as provided in the chapter, an
advi sory opinion is confidential.

9:27:30 PM

CHAI R SEEKI NS expl ai ned Section 7 and Section 8 renpve redundant
| anguage on confidentiality. Section 9 relates to the comttee
i ssuing a decision explaining the dism ssal order.

9:30: 18 PM

CHAI R SEEKINS held SB 187 in conmttee.

There being no further business to come before the conmttee,
Chair Seekins adjourned the neeting at 9:30:29 PM
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