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ACTI ON NARRATI VE

CHAI R FRED DYSON called the Senate Health, Education and Soci al
Services Standing Committee neeting to order at 1:41:54 PM
Present were Senators Lyda Geen, Gary WIlken, Kim Elton, and
Chair Fred Dyson

SB 70- CRI MES | N\VOLVI NG CONTROLLED SUBSTANCES

CHAI R DYSON announced SB 70 to be up for consideration.

CHAIR DYSON comented the bill had been postponed for the
consi deration of Anendnent 1 that adds anabolic steroids to the
|ist of controll ed substances.

1:43: 37 PM

CRYSTAL SMTH, aide to Senator French, said only Al aska and
Vernmont do not |ist anabolic steroids as a controlled substance.
Anabolic steroids are illegal under federal Ilaw, but are
considered a mnor concern by custons agents who typically turn
steroid traffickers over to state officials. Since anabolic
steroids are not contraband under state |aw, Al askan officials
do not proceed agai nst them

CHAI R DYSON asked whether the admnistration had objections to
Amendnent 1.

DEAN GUANELI, Departnent of Law, said the adm nistration had no
objections. The list of steroids in the anendnent is essentially
the same as the federal |ist of banned steroids. Amendnent 1
woul d classify anabolic steroids as a 5A controlled substance
t her eby maki ng possession or distribution of a noderate to |arge
anount a felony and possession of a small anmobunt a m sdeneanor.

SENATOR ELTON asked whether problens mght arise from listing

anabolic steroids given the possibility that new versions of the
drug m ght be devel oped and would not |isted.

MR. QGUANELI responded the bill addresses designer drugs, but
noted there are paraneters to the precision with which such
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| egi slation could be witten. If the language is too broad, it
is difficult to enforce and if it is too narrow, chem sts can
design around it.

SENATOR ELTON noved Anendnent 1.

AMENDMENT1

OFFERED | N THE SENATE BY SENATOR FRENCH
TGO SB 70
Page 1, line 2, follow ng "substance;":
Insert "relating to listing certain anabolic steroids as

control |l ed substances;"

Page 3, following |line 28:

Insert a new bill section to read:
"*  Sec. 6. AS 11.71.180 is amended by adding a new
subsection to read:
(1) Schedule VA includes, unless specifically
excepted or unless listed in another schedule, any

material, conpound, mxture, or preparation that contains
any quantity of the follow ng substances, including their
salts, esters, isomers, and salts of esters and isoners if
those salts, esters, or isoners pronote nuscle growh
whenever the existence of these salts, esters, and isoners
is possible wthin the specific chemcal designation:
anabolic steroids. In this subsection, "anabolic steroids"
nmeans any drug or hornonal substance that is chemcally and
pharmacol ogically related to testosterone (other than
est rogens, progesti ns, and corticosteroids) and that
pronotes nuscle growth; "anabolic steroids" does not
include an anabolic steroid that is expressly intended for
adm nistration through inplants to cattle or other nonhuman
species and that has been approved by the United States
Secretary  of Health and Human  Services for t hat
adm ni stration, unless a person prescribes, dispenses, or
distributes that type of anabolic steroid for human use;
"anabolic steroids" includes the follow ng:

(1) bol denone;

(2) chlorotestosterone (4-chlorotestosterone);

(3) clostebol;

(4) dehydrochl ornet hyl t est ost er one;

(5) dihydrotestosterone (4-dihydrotestosterone);

(6) drostanol one;

(7) ethylestrenol;

(8) fluoxynesterone;

(9) fornebul one (fornebol one);
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(10) nesterol one;

(11) rmet handi enone;

(12) net handranone;

(13) nethandriol;

(14) et handr ost enol one;
(15) net henol one;

(16) nethyltestosterone;
(17) m bol erone;

(18) nandrol one;

(19) norethandrol one;
(20) oxandr ol one;

(21) oxynesterone;

(22) oxynet hol one;

(23) stanol one;

(24) stanozolol;

(25) testol actone;

(26) testosterone;

(27) trenbol one."

Renunber the followi ng bill sections accordingly.

Page 3, line 31
Del ete "The changes nmade in secs. 1 - 5 of this Act apply”
Insert "This Act applies”

CHAI R DYSON obj ected for the purpose of discussion.

CHAIR ELTON asked whether the term 'Schedule 5A° would tie the
state list to the federal Iist.

DEAN GUANELI responded the "A" in "5A" represents Alaska, which

di stingui shes Alaska's list from the federal list. The federal
list designates anabolic steroids as Schedule 3 drugs so the
penalties are a little higher. The admnistration feels a

Schedule 5 designation is appropriate for the state's penalty
structure.

CHAIR DYSON asked whether Senator Elton's concern would be
addressed if line 19 were changed to read "anabolic steroids
including but not limted to the follow ng:”

MR. GUANELI responded it is the admnistration's view that the

phrase "includes but not limted to" amounts to the same thing
| egal ly.
1:50: 00 PM
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SENATOR GREEN asked whether there would be need to reference the
state list to the federal list so that the state wouldn't have
to change its list if the federal |ist were to change.

MR. GUANELI responded the DOL's view of the safest approach is
to adopt a specific list and if new conpounds are devel oped then
adopt them under Al aska | aw.

CHAIR DYSON renoved his objection. There were no further
obj ections and Anmendnent 1 was adopt ed.

CHAI R DYSON asked M. Guaneli to explain conceptual Amendnment 2.

MR. GUANELI said the amendnent addresses the circunstance in
which stolen nethanphetam ne causes an overdose death by
creating an affirmative defense. An affirmative defense is a
defense that the defendant has to prove. It is difficult for the
state to prove a series of negatives and if the defendant can
prove that nethanphetam ne was used for personal consunption,
the state would not charge the defendant wi th mansl aughter.

SENATOR ELTON noted the anendnent creates an exception for
peopl e that manufacture a controlled substance and he questi oned
whet her they are deserving of an affirmative defense.

CHAI R DYSON asked whet her there was objection to Amendnent 2.

1:54: 41 PM
SENATOR GREEN asked whether there is a provision for other
potential dangers that involve a third party.

MR. GUANELI responded he knew there are sonme in weapons
statutes, but he would have to | ook for other exanples.

1:56: 21 PM

CHAIR DYSON said there have been attenpts to bring charges
agai nst people for recklessly naking |oaded firearns avail able
to children and for nmking car keys available to inebriates.
Case |law seens to dictate that one nust exercise precaution with
dangerous instrunents and weapons.

MR. GUANELI said that is certainly the case with civil |aw but
added that there is nothing in crimnal l|aw that nmakes such
handling of firearms a crinme. There is a theoretical possibility
of applying the notion of reckless endangernent to such cases,
but there has yet to be any attenpt to pursue it.
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He could inmagine a case, such as that of a crack house; in which
taki ng el aborate neasures to safeguard drugs would not satisfy
the criteria for an affirmative defense. It would seem
reasonable to prosecute such a case since the precautions taken
by the operators indicate that they expected theft to occur. He
t hought the case raised by the chair involved sonmeone who nade
drugs for personal consunption with a reasonable expectation
that they would not fall into the hands of others.

1:59:19 PM
SENTOR ELTON asked whet her nmet hanphet ami ne  manuf acturers
typi cal ly make net hanphetam ne for personal or commercial use.

VR. GUANELI responded nore and nore people are naking
nmet hanphet am ne for personal use. Typically such people use sone
of the product and then sell the rest to fund additional

production. Users do not usually take any precautions to prevent
theft.

2:03:27 PM
CHAI R DYSON asked whether there was any sustained objection to
Amendnent 2.

SENATOR ELTON stated concern with the bill but did not object.

CHAIR DYSON noted the Anerica GCvil Liberties Union (ACLU)
expressed concern that SB 70 blurs the line between negligent
hom ci de and nanslaughter in a new way. There being no further
obj ections, Amendnent 2 was adopt ed.

CHAIR DYSON introduced conceptual Anmendnent 3 and asked M.
GQuaneli to describe it.

MR, GUANELI said under current law it is a md-level felony
assault to recklessly cause serious physical injury to another
person. It is a class B felony, one |level below the charge of
mansl aughter. Serious physical injury is defined as a protracted
i mpai rment of a physical condition and this definition fits many
kinds of effects associated with the manufacture and abuse of
controll ed substances.

MR. GUANELI proposed adding a new subsection to the second-
degree assault statute patterned after the mansl aughter
provision. It would read sonething to the effect of:

Knowi ngly manufactures or delivers a controlled
substance in violation of AS 11.71 and a person
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suffers serious physical injury as a direct result of
ingestion of the controlled substance; the serious
physical injury is a result that does not require a
cul pabl e nental state.

He said the affirmative defense anendnent that was adopted to
apply to the manslaughter provision wuld also apply to the
assaul t provi sion.

2:07:44 PM
SENATOR ELTON said it seenms that the affirnative defense
provision of the bill addresses stolen nethanphetam ne that was

originally manufactured for personal use, not cases in which
children had been injured by nethanphetam ne reagents and
bypr oducts.

MR. GUANELI said the anendnent was drafted to <create a
conparable assault statute addressing injury caused by the
i ngestion of controlled substances, not exposure to reagents and
byproducts in the environnent. Exposure cases are a different
matter, which are addressed el sewhere in the Governor's bill

SENATOR ELTON said the assault provision presupposes a before
and after conparison which nmay not always be easy to neke.

MR. GAUNELI acknow edged it may not always be easy, especially
in cases involving addicts with preexisting synptons, but he
noted that there would be cases where the provision could be
applied clearly.

SENATOR GREEN noted there seened to be a difference between
cases involving injuries sustained before the age of consent and
t hose sustai ned after.

2:11:21 PM

SENATOR ELTON noted cases of drug-induced injury involve many
different levels of causation and culpability and asked if
sonmeone who wal ked into traffic under the influence of a drug
coul d be charged under the provision.

MR. GUANELI responded they would not be charged since the
| anguage refers to a "direct result of ingestion".

CHAI R DYSON noved to adopt conceptual Anmendnment 3 as previously
descri bed.
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SENATOR ELTON objected to the notion and suggested the bill be
reconmended to the Senate Judiciary Standing Commttee, which
woul d be in a better position to consider the anmendnent.

2:13:43 PM
CHAIR DYSON acknow edged Senator Elton's concern and wthdrew
t he Anendnent 3.

CHAIR DYSON noved to pass CSSB 70(HES) from conmttee wth
i ndi vidual reconmendations. There being no objection, it was so
ordered. There being no further business to cone before the
commttee, he adjourned the neeting at 2:15:34 PM
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