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ACTI ON NARRATI VE

CHAI R FRED DYSON cal l ed the Senate Health, Education and Soci al
Services Standing Conmittee neeting to order at 2:27:55 PM
Present were Senators Gary W/l ken, Lyda Geen, Chair Fred Dyson
and Senator Getchen GGuess participated via teleconference.
Senators Kim Elton and Donny O son were excused.

SB 10- PARENTAL LIABILITY FOR CH LD S DAMVAGE

2.:27:55 PM

MR. WAYNE LEICGHTY, staff to Senator Guess, presented the bill.
He said the intent of SB 10 is to hold mnors who vandalize and
parents financially accountable for the vandalism It nakes sone
changes to the existing statute regarding vandalism done by
m nors. The changes would be to renove the cap on damages
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recoverable. Currently there is a $15,000 cap unless the person
has insurance that would cover it. In that case the cap is
$25,000. SB 10 would lift that cap. It would allow the courts to
hold the parents and the mnor responsible for the damages. It
would require the courts to inplenment a paynent schedul e based
on the party's ability to pay. It would end parent liability
when the mnor turns 18 at which point the mnor would be
responsi bl e for the renaini ng damages.

CHAI R DYSON announced that Senator @uess was now online and
asked her to make a statenent.

SENATOR GUESS added they are anmending the civil and not the
crimnal proceedings. In a crimnal proceeding full restitution
can be charged to the mnor child along with jail tine. Again,
she said, this is an anmendnent for the civil proceedings. She
stated the bill was heard two years ago and was changed nostly
on the House side. It went froma $10,000 cap to a $15,000 and
$25, 000 cap. The main concept was to not bankrupt parents. They
tried to balance this by inserting |anguage in Section 2 that
lifts the cap and holds mnors accountable and sets up
reasonabl e paynment schedul es based on financial ability to pay.
The parents are liable only if the court sees they are |iable,
then they are liable only until the child is 18, after which,
the remainder of +the restitution falls on the <child. She
asserted they tried to balance the argunent of two years ago of
why they can’t lift the cap, and tried to broker the conprom se
wi th the | anguage.

CHAIR DYSON asked Senator GGuess why she believes this 1is
necessary.

SENATOR GUESS stated two reasons. It sends a statenent from the
comunity to young people that says you should be fully
accountable for your actions and, right now, that accountability
is limted and secondly, for the inpact to the comunity. Not
all vandalismis against a schoolyard. Oten it is a business, a
park, or a nunicipality. After the cap, the remaining danages
are borne by the victinms. After the $15,000 taxpayers have to
pay the rest of it.

2:34:17 PM

CHAI R DYSON asked for question for Senator Guess. Hearing none
he identified the wtnesses and asked for Sheldon Wnters to
testify.
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SHELDON W NTERS, | obbyi st State Farm |nsurance Conpany,
identified hinself.

CHAI R DYSON asked if he represented State Farm statew de.

MR. WNTERS affirnmed he did, and that he did not represent any
other carriers. State Farmis primary concern is renoval of the
cap. He added two years ago they worked hard on the current |aw,
with a lot of conpromse, and it has only been in effect for 18
nonths. He asked the nunber of instances there have been when
property owners were unable to recoup the damages. He said they
know of no other area where strict liability is inposed on one
person, regardless of fault, for the acts of another. He
maintained it is not fair. He used an exanple of a parent who

does everything right, but the child still goes out and nakes a
costly mstake. Wth the current law, the parent is on the hook
but there is a balance with the cap. He maintained it is a

reasonable limtation. He said without cap there could be dire
consequences, and he cited an exanple of a famly that has saved
for college for several children. If one of them were to commt
a “bad act”, the famly could lose all of the college noney for
the other children. He said the consequences could affect nore
than just the w ongdoer.

He advised there are all sorts of policy reasons that they don’t
hol d people strictly liable for the conduct of soneone else. He
said the basic premse of third party liability insurance is
that it is based on accidental occurrences. He said there is a
potential effect on honmeowners insurance. He stated that rates,
underwriting, is based on accidental occurrences. Liability
i nsurance was never intended to respond to vicarious liability
for sonmebody else’s intentional destructive conduct. He said
it’s one thing to be | ooked at for responsibility for negligent
conduct, it's quite another to hold them liable for doing
not hing wong. He advised there is a potential affect on rates.
He said give the current law tine to work and see if it is
effective.

SENATOR GREEN asked M. Wnters, “Do you feel that liability of
State Farm I nsurance and other carriers is increased by SB 10?”

MR. WNTERS replied yes because it does away w th subsection
(d).

SENATOR CGREEN asked, “which was the $10,000 if you' re insured?”
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MR WNTERS answered it does away with the $15,000 and then it
does away with subsection (d), and subsection (d) currently
st at es:

(d) If a parent has an insurance policy that
woul d conpensate a clainant for civil damages
described under (a) of this section, and the policy
limts are in excess of $15,6000, civil damages may be
recovered under (a) of this section in an anount not
to exceed the policy limts or $25 000, whichever
anount is | ower.

He enphasized the cap is on the parent of $15,000; if they have
applicabl e i nsurance, the cap is $25, 000.

SENATOR GREEN announced her husband is an enpl oyee of State Farm
| nsurance, and she asked, “what age does child have to be for
the insurer to be held |iable?”

MR. WNTERS said the child has to be under the age of 18.

SENATOR GREEN offered a “for instance” of, if a child injured
another <child, the nedical care <could be charged to the
honeowner’s policy of the offender’s parents. She said she
t hought the child had to be under the age of 12.

2:41: 47 PM
MR. W NTERS advised he did not know of any age restrictions on
the policy itself.

SENATOR GREEN asked whether he thought insurance carriers would
be liable for the full extend of a vandals acti ons.

MR. WNTERS said with these changes, “and | believe the intent
is clear”, if a 10 year old goes out and does $100,000 danmge,
and the parents have a honeowners policy, the policy pays to the
policy limt.”

SENATOR GREEN asked Senator @iess if that was the intention of
the bill.

SENATOR GUESS responded that was not the intention at all. The
reason for renoving subsection (d) was because it capped how
much sonmeone could recover. There was no intention of inpacting
the insurance or how nuch the recovery could be on the
i nsurance. She said she is not sure what the difference between
this recovery and another act would be and maybe M. Wnters
could expand on that. She said, "it was the intention to lift
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the $25,00, for exanple, if it was a $100,000 bill that full
restitution can be paid.”

MR. WNTERS replied subsection (d) is conpletely renoved, and
that is the cap on the insurance policy. Under the current |aw,
if there is $100,000 in damage, the nobst the insurer would be
liable to pay under the policy would be the $25, 6000, and that
section is now renoved.

SENATOR CGREEN said nore work is needed. She stated that she
knows it was the intention to make it very clear that vandals
and or parents would be responsible for the damage the vandal
did. She asked M. Wnters if they have considered a change that
m ght nmake this better

MR. W NTERS answered if they clear up the intent that they could
wor k t oget her

CHAI R DYSON said he was startled by M. Wnter’s comment and his
inplication that the common |aw has never said that parents are
responsible for the actions of their children. He asked M.
Wnters to clarify if that is what he neant.

MR. WNTERS replied what he nmeant was that the common |aw has

never inplied strict liability to a person for the conduct of
anot her person. He cited an exanple of negligent entrustnment in
an autonobile liability case. “If nmy child has four accidents
and if | still choose to lend ny child ny car, and he goes out
and gets into a fifth accident then, under the law, | arguably
could be responsible for that.” He went on to say that he could

be super dad and his kid could be super kid but if the kid goes
out and does one thing wong then he could be liable for it and
that’s the difference.

CHAIR DYSON argued comon |aw tradition has always said that
parents of mnor children are responsible for their conduct and
that is where responsibility lies. He commented:

Does the fact that this bill provides for the
repaynment program after age 18 the child assunes all
of it, and | suspect there wll be a paynent schedul e

there and that you as the carrier for the parent would
not be liable for any part of the paynment that happens
after the child reaches age 18? So it’s only a portion
that the parent and the child are responsible before
the child reaches the age of 18 that you, as a
carrier, mght be responsible for. Could that be
structured in a way that would help your industry have
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a limted exposure because you'd only be liable for
the parents’ portion up till the age the child reaches
majority?

2.:47:50 PM

MR. W NTERS repl i ed:
Qur concern would be a 14-year-old child who commts
sonething and the parents have no know edge of the
child' s propensity to do this, and the parents have
$100, 000 saved up for the other children’s college. |
seriously doubt, and this doesn't require the court,
to set up a paynent plan where that $100,000 isn't
gone by the time the child is 18. So the concern is
about the assets of the parent before the child is 18.

CHAI R DYSON asked him about his earlier testinony regardi ng nost
carriers assumng responsibility for accidental actions on the
part of their client. He asked:
Can you rewite your policies so that you're only
covering accidents and not the intentional, in this
case, crimnal actions of your policyhol ders?

MR. W NTERS repl i ed:

The policies already exclude intentional conduct but
it would exclude the intentional conduct of the child.
The parent, who is the insured, or uninsured, is not
being held liable for any intentional conduct. They're
being held liable for strict liability and under the
policy, the parents would be |iable, even though the
primary act was intentional conduct of the children,
the parent didn't do anything intentional or even
accidental. They are being held liable sinply for
being the status of a parent. So, yes it already
exludes intentional conduct of the child that
exclusion does not apply to the liability of the
parent under this statute.

CHAI R DYSON asked Senator Guess if she wanted to reply to M.
Wnter’s comments.

SENATOR GUESS asked M. Wnters whether policies could be
rewitten to deal with these cases and take into consideration
new |l aws such as this to limt the liability of the parents. She
references page 2, line 10. She stated there are two things in
that section. Further:
What didn't happen in the previous law is that the
court can decide that the parents aren’t liable and
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only the child is liable. It puts the child in wth
the parents in the court trial, so maybe you do have
the parents that did everything right and, the court
can say, ‘you did everything right’, and the child

will be liable. You can also have parents who do | ook
the other way, and they have never been held
accountable. What | tried to do is to give the courts
that discretion. So it wasn't always falling on the

parents, which it is doing right now.

Secondly, it was the intent of bill that they | ook at
the famly' s ability to pay so they don't bankrupt the
famlies and they don’t take all assets and all the
education funds from that famly and the other
children. If people think that we need clarifying
| anguage or intent |anguage to go along wth that,
when we worked with the drafters and Pam from Leg
Legal, was the person who drafted this, that was the
direction that we set forth, so | actually think, from
hearing M. Wnters’ testinony that the intent, a |ot
of it, is the sane, | believe. | also note that it
should be in your Packet, just in 2004 what the
vandalism was in the Anchorage School District, and |
think there were four or five schools. And so |
appreciate there was work on this two years ago but |
don’t think we spent the tine two years ago to get the
policy right. W're still seeing |arge danages done
that | think we need to address at this tine.

CHAI R DYSON announced his suspicion they would not finish today
and stated he wanted to take all of the testinony. He asked M.
Wnters how nmany honeowners policies State Farm has in this
state, and how many clains for vandalism there have been agai nst
homeowner policies in this state.

MR. WNTERS offered to find out and get the information to the
comm ttee.

CHAI R DYSON conmented to M. Wnters that he has good issue, but
he wanted to find out nore specific information.

SENATOR CREEN sai d:
| do think that what M. Wnters said has sonething to
it, that there is probably not the incentive now, to
the sanme extent getting insurer involved, as there
would be if it were (indisc). | think it’s a totally
different conversation. It’'s interesting to read the
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| anguage though, which says, ‘it is the intent of the
Legislature to hold those who vandalize property
financially accountable for their actions.” If we can
get nore of an intent |anguage in that m ght be a cure
for the issue.

MR. WNTERS added wth the clarification from Senator Cuess
regardi ng the | anguage, they could work together towards getting
nore accept abl e | anguage.

CHAI R DYSON asked Crystal Kennedy for her testinony.

2. 55:22 PM

CRYSTAL KENNEDY, Anchorage School Board nenber and Chairman of
the legislative sub-commttee of the School Board, reported the
issue is very inmportant to the Anchorage School Board. She cited
a report that |listed $841,058.14 worth of vandalism that
occurred against the Anchorage School D strict from Decenber of
2001 to August of 2004. They have only been able to recover
$1, 700.

Since current legislation took effect in July of 2003, they have
incurred well over $500,000 in damages have only been able to
recoup $600. They agree with Senator CGuess; it is an issue with
taxpayers that the school board can’t recoup the danage noney.
She cited support from the Anchorage Police Departnent, the
mayor and an editorial fromthe Anchorage Daily News.

CHAI R DYSON asked Ms. Kennedy how many perpetrators were known.

MS. KENNEDY stated all of the known perpetrators were |isted on
t he spreadsheet.

2:59:01 PM
CHAIR DYSON asked Ms. Kennedy whether they were wunable to
recover damages because the perpetrators had no assets.

IVB. KENNEDY answered she could not answer the question
specifically.

LARRY W GGETT, director of governnment relations, interrupted to
report at Bartlett H gh School there have been a total of $250
coll ected against their damages. He believes there is a paynent
schedule set up but this is all the district has been able to
recover.
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CHAIR DYSON renmarked it would be very helpful to know why there
has been no recovery. He asked if the issue is that the cap was
keeping them from recovery. It would be very helpful if their
list were nore definitive to see if the steps they were taking
in the commttee would help with their problem He didn’t think
it would help.

MR WGGETT answered he would investigate and report the
findings to the commttee.

CHAIR DYSON alleged there were problens other places in the
system

SENATOR CGREEN asked M. Wggett whether it was court-ordered
restitution.

MR. WGCETT answered he did not have in depth know edge of the
situation but believes it was court-ordered.

CHAIR DYSON asked for further questions for M. Kennedy and
hearing none, called witness Julie Mrris.

3:.01:32 PM

JULIE MORRI'S, Juneau School Board nenber, said the school board
supported SB 10. If the school board had to pay to fix w ndows,
it would nean | ess noney for textbooks or needed itenms for the
students. Her biggest concern is they are using student noney
for maintenance and repair. A huge rock was thrown through the
Juneau Douglas H gh School w ndow and resulted in thousands of
dollars in damage. The board would like to be able to pursue and
recover the damages.

SENATOR GREEN asked whether schools have insurance for danmage
and if so, are they able to recover the cost of the damage.

M5. MORRI S answered she didn’t have that information, but would
get it fromthe superintendent.

SENATOR GREEN reiterated her question of the school’s insurance
and whet her they could recover damages if it’s a crimnal act.

CHAIR DYSON asked M. Wggett whether the Anchorage School
District has insurance that covers agai nst vandalism

MR. WGCETT replied he thought they have property insurance with

a $100,000 deductible per incident. The list given to the
commttee included major vandalism that occurred since Decenber
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2001, and there were other incidents with nmuch snaller danage
anount s.

CHAI R DYSON announced they would get back to the issue next
week. He asked for specific information on the school’s
i nsurance, other vandalism itens, what the carrier has had to
pay, and the overall cost of the insurance.

SENATOR W LKEN asked M. Wggett the total budget for the
Anchor age School District.

MR. W GGETT responded it was $540 million.

SENATOR W LKEN asked M. WIken whether the sane juvenile set
fire to the playground equipnent in three different places.

MR, WGGETT answered it was three different juveniles.

CHAI R DYSON asked for other questions. Hearing none he called
Carl Rose to testify.

3:.07:23 PM

CARL ROSE, executive director of the Association of Al aska
School Boards, advised that he also serves on the board of
directors of the Alaska Public Entities Insurance Conpany that
insures schools. He had a witten statenent that he would | eave
with Wayne Leighty. He said SB 10 is a bal anced approach with a
senbl ance of justice. It would allow the courts to weigh the
circunstances of the crinme, and to look at the famly situation
and render a fair but accountable nmethod of recovery. He said he
thinks that insurance conpanies are always in support of
segregati on.

He cited the case of Fort Yukon losing their school due to
faulty wiring. They pursued segregation to recover sone of the
noney from faulty construction. He supports the bill and the
i ntent.

SENATOR GUESS advi sed Chair Dyson she would work on the issue of
third party liability and what renoving subsection (d) would do
regarding third party liability.

CHAIR DYSON stated this conmmttee is HESS, responsible for
education. They need nore answers and he woul d not send probl ens
to the Judiciary Conmttee until they have nore answers.

He recogni zed Mary Francis and invited her to speak.
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3:11:40 PM

MARY FRANCIS, executive director of the Counsel of School
Adm nistrators, said she represents and works wth all the
school adm nistrators and school business officials in the
state. She had a resolution for the conmttee to consider. She
announced that Fairbanks spent over $70,000 on vandalism in FY
2003 and over $60,000 in FY 2004. In Anchorage they typically
budget over $300,000 for vandalism primarily for repair costs,
whi ch does not include personnel clean up costs. Mt-Su budgets
$50, 000 for repairs and Juneau budgets $40,000. The schools are
required to spend 70 percent of the budget on instruction.
Superi ntendents have infornmed her that the costs of repairs are
rarely recovered and very few perpetrators are caught.

CHAIR DYSON asked her to find out how many schools have had
their recovery limted by the inposed cap because the problem of
recovery is what needs to be addressed and the cap doesn’'t seem
to be the issue. He inforned the witnesses that he would like to
know how nany cases went against honeowner policies, how many
where recovery was limted, and whether other recovery problens
mght be identified. He asked Senator GGuess if she mnded
hol ding the bill over until next week.

SENATOR GUESS answer ed no.

CHAI R DYSON conmented they could be clearer on the | anguage that
limts the insurance conpany liability ©previous to the
perpetrator reaching maturity, and tailor it so that the child
doing the damage carries the mjority of the responsibility
after maturity.

CHAI R DYSON closed the hearing on SB 10 and held the bill in
comm ttee.

3:17:15 PM

SB 22- MEDI CAl D COVERAGE FOR BI RTHI NG CENTERS

RI CHARD BENAVI DES, staff to Senator Davis, advised that Senator
Davis is the primary sponsor of SB 22. He said the bill would
add birthing centers to the definition of health facility in
statute so that Medicaid could reinburse them It also would
create a cost savings to the state when it cones to facility
rei nbursenent. He continued:

According to a check that we did last year, the

average cost of a natural birth from four different
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hospitals in Anchorage, Fairbanks, and Juneau is
approximately $3,667. And conversely, the facility
fees for three different birthing centers averages
approximately $1,400. So there is a savings of
approxi mately 3 percent.

CHAIR DYSON interrupted to clarify the costs, and also that M.
Benavi des was just tal king about the facility charges.

MR. BENAVI DES answered yes, but the bill gives famlies that are
covered by Medicaid the added option of using a birthing center
for delivery. He maintained that birthing centers have | ong been
recogni zed as providing a positive, safe, friendly, and famly
oriented experience. He said they feel it would be a win-wn
si tuation.

CHAI R DYSON asked specifically:

Not hing we are doing here would change who is eligible
for the Medicaid, it only, and by inplication anyone
who is Medicaid eligible is going to pay one or the
other. So, it’s not increasing the population of the
peopl e who woul d be getting Medicaid reinbursenent for
their birthing services, it’s only adding another
(which you represent is often better) and cheaper
option. It has been represented to ne that sone people
who are Medicaid eligible, when they are making their
choices, when they realize that the birthing center
option can’'t get reinbursed, and they have limted
funds, feel they are being forced to choose the
hospital option because of this problem that you are
trying to solve. Is that correct?

MR. BENAVI DES affirmed that Chair Dyson understood the bill
SENATOR GREEN asked where the fiscal note was.
CHAI R DYSON said the fiscal note was zero.

LAURA GORE identified herself as soneone who has been affiliated
with birth centers in Anchorage for approximtely 10 years. She
stated that a lot of their clients have to choose hospitals due
to finances although it is not what they want. Over the years
she has seen an increase in people who can't afford to use the
birthing center. She stated that operating a birthing center
takes a certain anmount of staff and they require reinbursenent
to keep operating.
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3.24: 45 PM
CHAI R DYSON asked for questions.

KAREN BROMWN, co-owner of the Geneva Wods Birth Center affirned
that they are seeking birth center reinbursenents so clients
coul d have nore choi ces.

3:.25:26 PM

SHARON EVANS, Mat-Su W fery, offered her support for the bill.
She reported that currently Medicaid pays facility fees in 12
states. She mamintained that birth center facility fees are
substantially lower than hospital facility fees. She said birth
centers offer safe, cost effective alternatives to the
escalating maternity care fee seen throughout nation. If SB 22
were adopted, the state would allow needy famlies to have
access to the sane options for birth as famlies with insurance.
She maintained that by adopting SB 22, the state would save a
| ar ge anmount of Medicaid funds.

SENATOR CGREEN questioned whether the federal gover nnent
participates in states where Medicaid is avail able.

SHARON EVANS replied each state pays on it’s own.

3:.27:18 PM

JUDY DAVI DSON, owner/operator of Mit-Su Mdw fery, thanked the
| egislators for the excellent mdw fery standards in Al aska.
Birth centers have proven to be cost effective and nons are at
| ower risks when attended by the sanme mdwi fe. Mny insurance
conpani es recognize the |lower cost of the care and pay 100
percent of birth center fees while hospital fees are normally 80
percent covered.

SENATOR GREEN said she read a HESS report sunmary regarding
nunber of births in Alaska over the last few years. Hone
delivery was going up and birthing centers were going down. “Do
you know why that is,” she asked.

V5. DAVI DSON answered they haven’t seen that in her area. In her
experience, nore than three-fourths of their clients are birth
center deliveries and one-fourth is hone delivery. She said hone
deliveries are traditionally about 1 percent of the popul ation

In Al aska, since they now have seven birth centers, rates should

go up.
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SENATOR GREEN said she read there was a trend away from birth
center births and nore toward hone deliveries. She asked if that
was possi bly because of rising health care costs.

M5. GORE said she has seen two birth centers in Anchorage that
cl osed down due to financial reasons. Both facilities did a fair
anmount of deliveries.

3. 30: 55 PM

JACK NI ELSCN, Depar t ment of Health and Soci al Servi ces
representative, stated the department is neutral on the bill but
they had a few itens to consider. The bill adds birthing centers

to the list of health services that Medicaid is required to pay
by statute to be established based on reasonable costs rel ated

to patient care incurred by the facility. The bill doesn’t seem
to add birthing centers as a Medicaid service authorized by
state law to be offered by the program That |ist of authorized

services is at the end of Alaska Statute 47.07.030. If the
authorization to cover birthing centers were in all three it
would make it absolutely clear that they can cover using
Medicaid and it would help in dealing wth a potential federa
i ssue that they m ght have.

There is a question whether birthing centers are an allowable
Medi caid service that the federal governnent will participate in
financially. Al though sone states have obtained federal
participation in the past, the federal criteria are not clear.
There is need to define the federal guidelines. The type of
federal approval that is gained could also guide the nethodol ogy
to calculate paynment rates for the birthing centers. Until they
have witten approval from the federal agency, they wouldn’t
know for sure the answer to sone of the federal type questions,
he sai d.

3. 34: 03 PM
In 2004 there were 10,000 births in Al aska, 50 percent of which
were Medicaid. Overall, 2 percent were in birthing centers. He

said other factors would include that birthing center fees are
| ower than hospital paynments. He referred to a departnental
i ndependent study show ng at |east a 22 percent savings when a
person chooses a birthing center. They should also consider
costs from transferring a patient from a birthing center to a
hospital, if it’s needed. The departnent believes there would be
no overall cost increase.

CHAI R DYSON asked M. N elson for his comments in witing. Chair
Dyson announced they would take SB 22 up again once the costs
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were researched nore thoroughly. He encouraged the sponsor to
work with M. Nelson to get contingency |anguage regarding
failure of the federal governnent to fund the charges.

3:37:15 PM
CHAIR DYSON asked M. N elson whether the departnent had
conpleted the regulations for birthing centers.

MR. NI ELSON advised there are sone regulations set but he was
not qualified to answer.

SENATOR DAVIS asked M. N elson whether it would be a cost
savings if the federal governnment picked up the funds.

MR. NI ELSON answered the state would be paying 10 percent of the
bill rather than 50 percent. Again, he said, the independent
study showed 22 percent savings. The federal match for Medicaid
for 2006 is around 50 percent.

CHAIR DYSON held SB 22 in comm ttee.

There being no further business to conme before the conmttee,
Chair Dyson adjourned the neeting at 3:40:22 PM
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