M NUTES
SENATE FI NANCE COW TTEE
May 7, 2005
5:45 p. m

CALL TO ORDER

Co- Chair Green convened the neeting at approximately 5:45:32 PM

PRESENT

Senator Lyda Green, Co-Chair
Senator Gary W1 ken, Co-Chair
Senat or Bert Stedman

Senat or Lyman Hof f man

Senat or Donny O son

Senat or Fred Dyson

Also Attending: JASON HOOLEY, Staff to Senator Dyson; ANNE
CARPENETI , Assistant Attorney General, Crim nal Di vi si on,
Department of Law, JCEL G LBERTSQON, Conm ssioner, Departnent of
Heal th and Soci al Services; JOHN SHERWOOD, Departnent of Health and
Soci al Services; JANE ALBERTS, Staff to Senator Con Bunde; BEN
MJULLI GAN, Staff to Representative Bill Stoltze; REVINA MOSS, Staff
to Representative John Coghill; TAMWY SANDOVAL, O fice of
Children's Services, Department of Health and Social Services;
KEVI N BROOKS, Deputy Conmm ssioner, Departnment of Adm nistration

Attending via Teleconference: There were no teleconference
parti ci pants.

SUMVARY | NFORMVATI ON

SB 54- PROTECTI VE ORDERS FOR SEXUAL ASSAULT

The conm ttee heard fromthe bill's sponsor and the Departnent of
Law. No action was taken in regards to the notion to adopt a
committee substitute, and the bill was held in Conmttee.

HB 106- SENI OR CARE PROGRAM

The Committee heard from the Departnent of Health and Social
Services. A conmittee substitute was adopted and the bill reported
from Comm ttee.

HB 257- STATE PROCUREMENT ELECTRONI C TOCLS
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The conmmittee heard fromthe bill's sponsor and the Departnent of
Adm nistration. A conmmttee substitute and one anmendnent were
adopted and the bill reported from Commttee.

HB 279- QUTDOCR ADVERTI SI NG, ENCROACHMENTS

This Conmittee bill heard fromthe bill's sponsor. One anendnent
was adopted and the bill was held in Commttee.

HB 53- CHI LDREN | N NEED OF Al DY ADOPTI QN GUARDI AN

The Commttee heard fromthe bill's sponsor, and the bill was HELD
in Conmittee.

#sb54

CS FOR SENATE BILL NO 54(JUD)

"An Act relating to protective orders for crimes involving
sexual assault or stalking, to notifications to victins of
sexual assault, and to mandatory arrest for crines involving
viol ation of protective orders and violation of conditions of
rel ease; and anending Rule 65, Alaska Rules of Cvil

Procedure. ™
This was the first hearing for this bill in the Senate Finance
Conmi ttee.
Senator Dyson, the bill's sponsor, noved to adopt conmttee

substitute Version 24-1LS0132\U as the working docunent.
Co- Chair Green objected for explanation.

JASON HOOLEY, Staff to Senator Dyson, inforned the Commttee that
Al aska "consistently ranks as one of the worst states for the rate
of sexual assault". A recent Federal Bureau of Investigations (FBI)
report docunented the State's sexual assault statistics at three

times the national average. This bill would allow victins of sexual
assault to request protective orders in cases "outside of donestic
violence". Wiile the traditional belief is that nost sexual

assaults occur in situations of donestic relationships, relatives
or acquai ntances, the fact is that it does occur with strangers.
This bill would allow these victins to request protective orders
identical to those granted in cases of stal king.

M. Hooley infornmed the Conmittee that three types of protective
orders are avail able: six-nonth orders, energency orders for 72-
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hours, and ex parte orders for 20 days.

Co-Chair Geen asked whether the ex parte order was simlar to
protective orders issued in cases of donestic violence.

M. Hooley affirmed that it was.
5:47:34 PM

Senator Dyson stated that this legislation is the result of a
situation in which a police officer who deals with sexual assault
situations, went to a Judge to request a restraining order against
a perpetrator. The Judge was unable to issue such an order as
Al aska law only allowed such an order to be issued in the case of
stal king or donmestic violence. This |egislation would sinply add
anot her category through which Judges could issue a restraining
order were one warranted.

Co-Chair G een asked regarding the nature of the discussion that
occurred in the Senate Judiciary Commttee in regards to ex parte
orders; specifically that the definition of an ex parte order be
provi ded.

5:48: 44 PM

M. Hooley referred to | anguage in Sec. 7(a) page three lines 18
t hrough 26 that read as foll ows.

(a) A person who reasonably believes that the person is a
victim of stalking or sexual assault that is not a crine
involving donestic violence many file a petition under AS
18. 65.850 and request an ex parte protective order. If the
court finds that the petition establishes probabl e cause that
the crine of stal king or sexual assault has occurred, that its
IS necessary to protect the petitioner fromfurther stalking
or sexual assault, that the petitioner has certified to the
court in witing the efforts, if any, that have been nade to
provide notice to the respondent, the court shall ex parte and
w thout notice to the respondent issue a protective order.

Co-Chair Geen asked for clarification as to whether the person
bei ng accused nust be notified of the Court proceedings.

ANNE CARPENETI, Assistant Attorney General, Crimnal Division,
Department of Law stated that an attenpt of notification nust be
made, but that would be all that would be required. This |anguage
would mrror that applicable to donestic violence and stalking
protective orders.
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Co-Chair Geen recalled this being an issue during the domestic
violence legislation discussions. This provision is "very
troubl esone”. She asked regarding the experience in this regard, as
she has received calls from individuals to whom "fairly severe
restrictions had been placed on their com ng and goi ngs" by the
Court wthout their know edge. Her comments should not be
m sconstrued that she favored anyone m streati ng anyone, as she was
sinply concerned that "the capacity" of having a court hearing
wi t hout the person being there m ght be expanded.

Ms. Carpeneti replied that sone distinction should be nade between
this type of ex parte order and the one issued for donestic
vi ol ence. A Judge has nore authority to grant renedies in regards
to a domestic violence restraining order.

Co-Chair Geen asked that a situation specific to this |legislation
be provi ded.

5:51:44 PM

Ms. Carpeneti responded that the protective order request pertinent
to this legislation would allow an individual to informthe Court
that they had been sexually assaulted. If the Judge determ ned
there to be "probabl e cause to believe that that was correct”, and
the person requesting the restraining order stated that they had
tried to serve the person who sexual |y assaul ted them but had been
unable to do so, the Court could "go ahead and grant renedies"” in
this civil matter, including "to crease sexually assaulting that
person”, to stay away fromthe victinms hone, to stop contacting
the person, and to stay away from that person's home or place of
wor k unl ess the respondent |ived and worked in the same place. In
the latter case, the Court mght not grant a restraining order
unl ess the person had been actually served.

5:52: 56 PM

Ms. Carpeneti comunicated that this bill would add two new
remedi es: the respondent nust pay for counseling of the victimor
the requester, and whatever relief the Court deened necessary to
protect the person requesting the restraining order. "Once an ex
parte order is granted, the person to whomit is ordered has the
right" to request nodifications to the order "at any tinme".

[ NOTE: Ms. Carpeneti incorrectly infornmed the Conmttee that one of
the new renedies included in the bill was that the respondent nust
pay for counseling of the victim or the requester. Wile that
| anguage was a conponent of the Senate Judiciary conmittee

SFC- 05 (4) 05/ 07/ 05



substitute, Version 24-LS0132\R, it was renoved from the Version
"U'" commttee substitute under consideration. Co-Chair G een
clarified this issue in the discussion that occurred between tine
stanp 5:53:26 PMand tine stanp 5:56:41 PM ]

5:53: 26 PM

Co-Chair Geen read the renedies depicted in the bill in Sec
5(c)(1) through (4) on page two line 28 through page three, line
t en.

Sec. 5. AS 18.65.850(c) is anended to read:
(c) A protective order issued under this section may

(1) prohibit the respondent from threatening to
commt or conmitting stalking or sexual assault;

(2) prohibit the respondent from telephoning,
contacting, or otherw se conmunicating directly or indirectly
with the petitioner or a designated household nenber of the
petitioner specifically named by the court;

(3) direct the respondent to stay away from the
resi dence, school, or place of enploynent of the petitioner,
or any specified place frequented by the petitioner; however,
the court may order the respondent to stay away from the
respondent’'s own residence, school, or place of enploynent
only if the respondent has been provided actual notice of the
opportunity to appear and be heard on the petition;

(4) order other relief the court determ nes to be
necessary to protect the petitioner or the designated
househol d nenber .

New Text Underl i ned

Co-Chair Geen asked for confirmation that the | anguage depicted in
Sec. 5(c) (1) through (3) existed in current donestic violence
| anguage.

Ms. Carpeneti clarified that the | anguage is applicable to current
stal ki ng protective orders.

Co- Chair Green acknow edged.

Senator Dyson clarified for the Conmttee that the first version of
the bill had "erroneously replicated" the donestic violence
protective order provisions. The bill had been revised to replicate
st al ki ng provi si ons.

Co-Chair G een asked for specific exanples of the nmeaning of the
term”"or other relief" as reflected in Sec. 5(c)(4) on page three,
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lines nine and ten of Version "U'

Ms. Carpeneti responded that the termis a common "catch all relief
provision" that is included in a variety of cases including
donestic violence cases. The | anguage is deenmed appropriate, as it
woul d be inpossible for Legislators to anticipate and specify
"every possible situation”; therefore, this | anguage woul d provide
the Court the ability "to order whatever relief is deened necessary
in a particul ar case".

Co-Chair Geen clarified that the Version "U' commttee substitute
under consideration, elimnated | anguage specified as Sec. 5(c)(4)
in the Senate Judicial commttee substitute, Version 24-LS0132\R
The | anguage that was elimnated reads as foll ows.

(4) for a protective order for sexual assault, require the
respondent to reinburse the petitioner or other person for
expenses incurred as a result of the sexual assault, including
nmedi cal and counsel i ng expenses;

Ms. Carpeneti apologized to the Commttee for inadvertently
specifying that that renedy was included in the Version "U
commttee substitute. She affirnmed that it had been renoved from
Version "U'.

Co-Chair Green asked regarding new |anguage specified as Sec.
7(b)(4) on page four lines 15 and 16 in Version "U' that reads as
fol | ows.

(4) enter the protective order in the central registry of
protective orders as required under AS 18. 65. 540.

5:56:41 PM

Ms. Carpeneti inforned the Conmittee that, "the Departnent of
Public Safety maintains a registry of protective orders for
donmestic violence". Wien the legislation pertaining to stalking

protective orders was adopted, "it didn't provide that protective
orders for stranger stal king should be entered into the registry.
This bill in this form now provides that ...protective orders for

stranger stal king and stranger sexual assault nmay be entered into"
the Departnent's central registry. This action would enable police
officers to access information relating to these cases when they
"stop or contact a person".

5:57:26 PM

Co-Chair Geen clarified that the information "shall" be entered in
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the registry.
Ms. Carpeneti affirnmed.

Co-Chair Green asked whether the entry in the registry would remain
there indefinitely.

Ms. Carpeneti replied that procedures to renove the information are
avai |l abl e. Renoval would not be automatic.

5:57:36 PM

Co-Chair Green asked whether the registry was public information
and whether inclusion on the registry mght have other
conseguences.

Ms. Carpeneti stressed that the registry provides inportant
information to police officers responding to a donestic violence
call, specifically when "there are accusations on both sides, of
violence", as it would provide a history of any orders that were
issued in the past. This information would assist the officer in
maki ng a decision in regards to the situation. She was unsure as to
whet her the information would be used "for any ot her purpose".

Co-Chair Green ordered the bill HELD in Conmittee.

AT EASE 5:59:10 PM/ 6:01:59 PM

#hb106

CS FOR HOUSE BILL NO 106(FI N)

"An Act establishing the senior care programand relating to
that program creating a fund for the provision of the senior
care program repealing ch. 3, SLA 2004; and providing for an
effective date."

This was the first hearing for this bill in the Senate Finance
Comm ttee.
6: 02: 01 PM
JOEL G LBERTSON, Comm ssioner, Departnment of Health and Soci al
Services, explained that this bill, which is sponsored by CGovernor
Frank Miurkowski, would strengthen the Senior Care Program

i npl enented the previous year. The purpose of "the Senior Care
Program is to provide assistance for the cost of prescription
medicine to low income seniors in the State". He noted that
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prescription drugs are not currently provided for by the federal
Medi care program and absent the Senior Care Program seniors would
be required to pay out of pocket or purchase suppl enental nedi cal
i nsurance policy. The initial Al aska Senior Care Program provi ded
$120 a nonth equating to $1,440 a year, to seniors living bel ow
135-percent of poverty level. A prescription drug subsidy is
provided to seniors |iving between 135-percent and 150-percent of
poverty.

Comm ssioner G| bertson stated that HB 106 would acconplish two
things. First, it "would extend the cash assistance benefit for
those seniors living below 135-percent of poverty. That incone
t hreshol d" is approximately $16, 000 a person or $21,600 a coupl e.
In addition a qualifying single individual could have |iquid assets
of up to $6,000; $9,000 for a couple. The cash assistance program
woul d assi st qualifying seniors until they transition on to the new
Medi care Part D Prescription Drug Benefit Program anticipated to
becone available in early 2006.

Conmi ssioner Gl bertson comunicated that "the bill would also
extend the prescription drug assistance to seniors between 135-
percent and 175-percent of poverty. The household incone for a
person living at the 175-percent of poverty |evel would be $20, 900
for an individual and $28,053 for a couple. Wien the Medicare Part
D benefit becones avail abl e, any senior wishing to participate nust
enroll in the programwhi ch would "have a prem um and a deducti bl e,
separate and distinct and in addition to their existing prem uns
and deductibles that they pay for Medicare". The prem um woul d be
$35 a nonth or $670 a year, and the deductible would be $250 a
nmonth for seniors living between the 135-percent and 175-percent
poverty | evel; those |iving bel ow 135-percent of the poverty | evel
woul d be federally exenpt fromboth the prem um and the deducti bl e.
Once the Medicare Part D program becones avail abl e, the Senior Care
Program woul d continue to assist seniors |iving betwen 135-percent
and 175-percent in paying the costs of their premuns and
deducti bl es.

Comm ssioner G lbertson anticipated that the State's cash
assi stance program would continue to serve approximtely 7,000
seniors, and that approximately 4,000 seniors |living between 135-
percent and 175-percent of poverty would qualify for the State's
proposed prescription drug assi stance program

6:05:41 PM
Comm ssioner Gl bertson stated that a sunmary of the anticipated

program expenses i s provided on page three of Fiscal Note #8, dated
May 5, 2005, prepared by the Departnent’'s Division of Finance and
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Managenent Services. The total costs associated for those living at
135-percent of poverty is anticipated to be approximately
$5, 000,000 in FY 06. The anount depicted for FY 06 woul d provide
for the second half of FY 06 as the initial program was budgeted
t hrough January 2006. The FY 07 full-year expenses are anti ci pated
to be $10, 000, 000.

Comm ssioner G | bertson explained that the expenses for the
assi stance that would be provided to seniors living between 135-
percent and 175-percent are simlarly depicted. The FY 06 half-year
expenses woul d be approximately $1,200,000. The expenses for the
full year of FY would be approxi mtely $2, 600, 000.

Comm ssioner G | bertson noted that the "Conmbined Program and
Admi nistrative Costs" sunmary reflected a total cost of $6, 800, 000
for FY 06 and $13, 000,000 for FY 07.

Comm ssioner Gl bertson explained that when the Legislature
establ i shed the Senior Care Program it forward-funded the Program
through the first half of FY 06. A surplus of approximtely eight
mllion dollars is expected to be in that account on January 1,
2006; therefore there would be no need for additional general fund
dollars in FY 06. It is projected that $1,249,000 of that surplus
woul d be carried forward into FY 07. This would be married up with
an $11,962,600 general fund request to fund the entire FY 07
pr ogram expenses.

Comm ssioner Gl bertson stated that further details about the
Senior Care program are provided in a Departnent handout titled
"Conparison of Qualifications and Benefits Begi nning January 2006"
[copy on file].

Comm ssioner Gl bertson reiterated that other than a prescription
drug discount card and the availability of a prescription drug
subsidy to sonme | owinconme seniors, "seniors are not receiving any
prescription drug assistance from the federal government. It is
anticipated that a | ot of confusion would occur this year and into
the year 2006 in regards to the new federal drug benefit. This
| egi sl ation would assist in elimnating sone of the confusion and
burden on seniors.

Comm ssioner Gl bertson noted that a program term nation date of
June 30, 2007 is specified in the bill. In addition, any excess
funds remaining in the Programi s account at that tinme would revert
back to the general fund.

6: 09: 33 PM
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Co-Chair W/I ken asked whether the federal poverty level for Al aska
is the basis for this |egislation.

Conmmi ssioner G| bertson stated that this |egislation recognizes the
Al aska poverty level, which is a 25-percent increase over the
federal national poverty level. In other words, a 175-percent of
the national poverty level for the contingent states would be
recogni zed at a 200-percent |evel in Al aska.

Co-Chair W1 ken asked whether an individual's Permanent Fund
Dividend (PFD) check is factored into their eligibility
cal cul ati on

JOHN SHERWOOD, Departrment of Health and Social Services, responded
that the PFD is not factored into the calculation. Unless it is
required by federal statute, the PFD is "disregarded”.

Senator O son noted that that policy "would be consistent” for al
hol d- harm ess provisions relating to public assistance prograns.

Senat or O son asked whet her the $1, 200, 000 bal ance anticipated to
be available on January 1, 2006 could be used to increase the
nmont hl y paynent anount.

Conmi ssioner G | bertson responded that $6,800,000 of the eight
mllion dollars that would be avail able on January 1, 2006 woul d
fund the remai nder of FY 06 program expenses. The bal ance woul d be
carried forward into FY 07 to assist in paying that fiscal year's
expenses. An additional $12,000,000 in general funds would be
required to fund total FY 07 expenses. "The entire Trust fund
account woul d be depleted at the conpletion of this program™

Senat or O son acknow edged.

Co-Chair WIlken noved to adopt commttee substitute Version 24-
GH1090\ | as the working document.

Co-Chair Geen clarified that Version "I" was the docunent to which
Comm ssioner Gl bertson's comments applied.

[ NOTE: While the Version "I" was not formally adopted, that was the
inplied intent of the Commttee.]

Co-Chair Geen voiced that furtherance of this bill would allowthe
Senior Care programto continue to provide assistance to seniors in
need, uninterrupted.

Co-Chair WIlken noved to report the bill from Commttee wth
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i ndi vi dual recommendati ons and acconpanyi ng fiscal notes.

There being no objection, SCS CS HB 106(FIN) was REPORTED from
Commttee with four May 5, 2005 fiscal notes fromthe Departnent of
Heal t h and Soci al Services as follow $163,900 fiscal note #5 from
the Division of Health Care Services; $59,000 fiscal note #6 from
the Division of Senior and Disabilities Services; $6,614,400 fi scal

note #7 from the Division of Public Assistance; and zero fisca

note #8 fromthe Division of Finance and Managenent Servi ces.

AT EASE 6:12:32 PM/ 6:15:39 PM

#hb257

CS FOR HOUSE BI LL NO. 257(JUD)

"An Act relating to and extending the pilot programfor state
procurenent and el ectronic commerce tools; and providing for
an effective date."

This was the first hearing for this bill in the Senate Finance
Commi ttee.

Co-Chair WIlken noved to adopt conmttee substitute Version
LS0826\ P as the worki ng docunent.

There being no objection, the Version "P' commttee substitute was
ADOPTED as the wor ki ng docunent.

JANE ALBERTS, Staff to Senator Bunde, the bill's sponsor, expl ained
that, contrary to the original version of the bill which would have
elimnated a termnation date for the Pilot Procurenment Program and
could have allowed the Program to be inplenented in every State
depart nent, the Version "P" commttee substitute would
"significantly scal e back"” the proposal

6:16:41 PM

Ms. Al berts stated that the Version "P' comnmttee substitute would
not expand the Program to additional agencies; it would sinply
extend the current Programis termination date. Furthernore, in
response to signi ficant testi nony by public enpl oyee
representatives, a new Departnment of Adm nistration $350,000 fisca

note, dated May 7, 2005, would allow union nenbers in "two new
agencies outside the Pilot, operating wth state enployee
procurenent personnel”, to acquire simlar eComrerce tools to those
utilized by the Pilot Program "in order to provide side-by-side"
procurenent conparisons. The software to be purchased nust to
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simlar, but would not be required to be identical, to the software
used by the contractor in the Pilot Program The dollar anount
specified in the fiscal note would sufficiently allow for the
pur chase of such equi prment.

Ms. Alberts communicated that Version "P* would extend the
term nation date of the Pilot Programto July 1,2009 in order to
allow the State's procurenent programtine to beconme functional and
provide sufficient data for the conparison study. Wre the State to
decide "within 14 nonths to discontinue the program there would be
time to wind down and perhaps select a different Contractor”

6:18: 48 PM

Senat or Hof fman, noting that technol ogy advances in the conputer
i ndustry are constantly occurring, asked whether the State agencies
could purchase "better" conputer prograns were they to becone
avai | abl e.

Ms. Al berts understood there to be a variety of prograns from which
to choose. In recognition of the fact that the two agencies m ght
desire differing prograns to neet their needs, any appropriate
programwi thin the specified price paranmeter could be purchased.

Senat or Hof f man, agreeing that several prograns could be suitable,
asked for confirmation that no particul ar conputer program had been
speci fi ed.

Ms. Al berts understood that the agencies would be able to choose
t he programthey deenmed appropriate, "within the constraints of the
fiscal note".

Senat or Hof fman remarked that his concern would be net "as |ong as
they are able to buy the best available program.."

Co-Chair Green asserted that the specification that the agencies
must acquire an eCommerce programsimlar to the one utilized by
the contractor in the Pilot Procurenent Programwoul d assure that a
good program coul d be purchased.

Ms. Alberts affirned that the fiscal note would all ow t he agenci es
to purchase a program conparable to that wutilized by the
contractor, Alaska Supply Chain Integrators (ASCl).

6:20:41 PM

Arendnent #1: This anmendment inserts a new subsection in Sec. 5 on
page four, followi ng |ine 20.
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"(v) The contract authorized by (a) of this section nust
include terns that protect the interests of the state if the
contractor stops performng or fails to perform the
contractor's obligations under the contract. In order to
all ow the Departnent of Adm nistration and the departnents and
other instrunentalities of the state participating in the
pil ot program authorized by (a) of this section to nmake the
transition back to having state instrunmentalities handle the
activities provided by the contractor under the contract,
these required terns nust include provisions that

(1) give the Departnent of Administration and the
departnments and other instrunentalities of the state
participating in the pilot program the right to use, for a
reasonable period of tinme after the contractor stops
performng or fails to perform the electronic conmrerce tools,
including all software, used by the contractor to performthe
contract; the provision required by this paragraph nust allow
use by the enployees or contractors of the Departnent of
Adm ni stration or the departnents or other instrunentalities
of the state participating in the pilot program and

(2) require the contractor to provi de whatever
assi stance the contractor is able to provide to the Depart nent
of Adm ni stration and t he departnents and ot her
instrunentalities of the state participating in the pilot
programin using the electronic conmerce tools referred to in
(1) of this subsection and ot herwi se naking the transition."

Senat or Dyson understood that the affect of the Version "P"
commttee substitute would be to elimnate as of July 1, 2009, the
entirety of Sec. 2, page one, line 11 through page two, |ine one.
This action would renove the |imtations as to which agencies the
pil ot program could be applied. To that point, an anendnent has
been devel oped "that would protect the State in case the contractor
providing the services fails to performi. Wile placing the
entirety of a State departnent's "procurenent capacity in the hands
of the contractor .. mght be wonderful", "the danger is that" were
the contractor to fail to perform the State would have "no
fall back position” in which to "to pick up the pieces and start
doi ng their own purchasing”. The anendnent would require that were
the contractor "unable to perform or to choose "not to perform
their software and files" would becone available to the State. This
woul d allow the State to assunme those activities.

Co-Chair Geen voiced concern that the proprietary rights of
contractor to that property mght prohibit the State from enacting
such | anguage.

Ms. Alberts informed the Conmittee that the issue has been
di scussed. The determ nation was that this would be an acceptabl e
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amendnent. However, a representative from the Departnent of
Adm ni stration could nore appropriately respond to the concern.

Senat or Dyson noved for the adoption of Anmendnent #1.

AT EASE 6:23:42 PM/ 6:25:32 PM

Co-Chair Green noted that the amendnent is acconpanied by a May 4,
2005 Menmorandum to Senator Dyson from Theresa Bannister
Legi sl ative Council, Legal Services, Dvision of Legal and Research
Services, Legislative Affairs Agency [copy on file] that further
expl ai ns the anendnment. The Menorandum reads as fol |l ows.

| npai rment of contracts issue. |If the proposed anmendnent
requires the parties to nodify an existing contract with the
pil ot programcontractor, this requirenent nay rai se an i ssue
under the constitutional prohibitions against the inpairnent
of contracts.1 The initial question appears to be whet her or
not the change in state law operates as a substanti al
i mpai rment of the parties' contractual relationship.2 Because
this anmendnent is limted to the renedi es under the contract
and not the performance obligation to the contract, it may be
considered not be to a substantial inpairnent of the
contract.3 So it may not be a problem but | wanted you to be
aware of the issue.

1. US Const. Art. |, sec. 10; Alaska Const. Art. |, sec. 15.
2. 2 Rotunda and Nowak, Treatise on Constitutional Law 15.8,
p. 654 (3rd ed. 1999).

3. 2 Rotunda and Nowak, Treatise on Constitutional Law 15.8,
p. 654 - 655 (3rd ed. 1999); and see Hagberg v. Al aska
Nat i onal Bank, 585 P. 2d 559, 561-562 (Al aska 1978).

Co-Chair Green voiced concern as to how this anendnent m ght i npact
either the State or the contractor in regards to the terns that
al ready exist in the Pilot Procurenent Program contract.

6:27: 07 PM

Ms. Al berts noted that because Senator Dyson had voiced this
concern in previous hearings, an answer could be provided shortly.

Co-Chair Green ordered the bill SET ASIDE in order to allow the

Departnent of Adm nistration and other concerned parties to review
t he amendnent .

[ NOTE: The Committee readdressed this bill at time stanp 6:59:44
PM ]
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6:27: 27 PM
#hb279

CS FOR HOUSE BILL NO 279(FIN)
"An Act relating to encroachnments in the right-of-way of a
hi ghway. "

This was the first hearing for this bill in the Senate Finance
Conmittee.

BEN MULLI GAN, Staff to Representative Bill Stoltze, the bill's
sponsor, stated that the intent of this bill would be to allow
certain encroachnents to remain on State highways' right-of-ways
provided that the encroachnent did not inpede State highway
projects. These encroachnents m ght include such things as water
systens or portions of a garage that were unknowi ngly built on the
right-of-way prior to the point at which the State's hi ghway right-
of -way progressed and nmade t he encroachnment known.

M. Milligan continued that certain encroachnments could be
grandfathered in by this bill, provided that six criteria, as
specified in Sec. 2(c)(l1l) through (6), page two, lines eight
t hrough nineteen, were net. This criterion is as foll ows.

(1) The encroachnment does not pose a risk to the traveling
public, and the integrity and safety of the highway is not
conpr om sed;

(2) the applicant has denonstrated the encroachnent was
erected in good faith.

(3) the denial of the encroachnment permt would pose a
hardshi p on the person, agency, owner, or |essee who applies
for the permt;

(4) the issuance of an encroachnment permt will not cause a
break in access control for the highway;

(5) the land will not be necessary for a highway construction
project during the initial termof the permt; and

(6) issuance of a permt is consistent wth federal
requi rements regardi ng encroachnents on federal -aid hi ghways.

M. Milligan provided exanples of situations relating to the
criteria: the term"good faith" would apply to situations such as
an encroachnment that was not intentionally constructed on the
right-of-way or that a hardship would be inposed were no alternate
reasonabl e water source available to replace a well |ocated on the
ri ght of way.
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M. Milligan shared that the Departnment of Transportation and
Public Facilities discussed the conditions of this legislation with
the federal governnment, and that the understanding is that the
proposed criteria woul d be acceptabl e. Continuing di scussions woul d
occur.

M. Milligan noted, however, that |anguage would be included in
that bill that would allow the federal governnent to have the final
say on whether or not an encroachnment exenption permt would be
granted. Nonethel ess, this |egislation would provide an opportunity
for people to petition for an exenption under these guidelines.

Co-Chair Green asked the location of that federal preference.

M. Milligan read the pertinent |anguage which is included in
Section 1(d)(2) on page one, lines 11 through 13 as foll ows.

(2) present in the right-of-way on the effective date of this
Act may remain, subject only to renovals required by federal
hi ghway funding requirenents inposed on the state by federal
I aw,

Co-Chair Geen asked whether the encroachnent nust have existed
prior to a certain time, as otherwise, the Departnent m ght
encour age soneone to build an encroachnent and be issued a permt
in order to prevent sonme highway project fromoccurring due to the
costs incurred by having to condemm and purchase that property.

M. Milligan cited an exanple of a building that was first
constructed as a territorial school built by the federal governnent
on the right of way of what was, at the tine, only a small two-I|ane
road. The right-of-way at that tinme was small. Over tinme, the road
was expanded and the right-of-way had increased. The building is
now a community building with a playground in which neetings are
held and a school is operating. Wre an encroachnent permt not
provided in this case, a portion of the playground and the parking
structure would be lost. Another exanple is that of a 50-year old
fire department that could |oss a substantial part of its access
ar ea.

6: 33: 26 PM
Co-Chair Green understood that while the bill would allow for such
situations, the bill contains a nechani smthrough which the State

could refuse or discontinue a permt were the land to becone
necessary to a project.
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M. Milligan stated that a forthcom ng anendnent woul d address Co-
Chair Green's concern regardi ng when an encroachnment nust have been
in place. That date would be specified as January 1, 2005.

Co-Chair Green asked for confirmation that the State could deny a
permt or discontinue one.

M. Hool ey affirned.

Amendrent #1: This anendnent deletes "the effective date of this
Act" and inserts "January 1, 2005," follow ng the words "right-of -
way on" in Section 1(d)(2), page one, line 12.

In addition, the words "the effective date of this Act, is" are
del eted and replaced with the words "January 1, 2005, was" in Sec.
2(c) page two, line five.

Furt hernore, |anguage foll owi ng "highway on" in Sec. 2(d) page two,
line 21 is deleted and repl aced as foll ows.

Del et e

"the effective date of this Act that is not authorized by a
witten encroachnment permt until the departnent determ nes
that the encroachnment does not qualify for an encroachnent
permt issues"”

| nsert

"January 1, 2005, unless the owner, occupant, or person in
possessi on of the encroachnent or any other person causing or
permtting the encroachment to exist receives the notice
provi ded under AS 19.25.230 and is infornmed of the application
process for an encroachment permt"”

Finally, the anmendnent inserts a new section into Sec. 2 page three
followng |ine eight as foll ows.

(g) Except for damage, injury, or death resulting from gross
negli gence or reckless or intentional m sconduct of the state
or an agent or enployee of the state, the state is not |iable
for damage to, or danmge resulting fromthe presence of, an
encroachnment in the right-of-way of a state hi ghway."

Co-Chair WI ken noved for the adoption of Amendnent #1.

M. Milligan noted that this anmendnent would specify that an
encroachnment nust have been in existence by January 1, 2005. The
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addition of subsection (g) "would renove any liability from the
State" for its all owance of an encroachnent.

Co-Chair Green understood therefore that the inclusion of
subsection (g) would renove the State fromliability pertaining the
encr oachnent .

There bei ng no objection, Arendnent #1 was ADOPTED
6: 36:31 PM

Senat or Stednman remarked that |anguage in Section 1(d)(2) page one,
line 11 as well as language in Sec. 2(c) page two, line two, are of
concern as the use of the word "may" and the word "shall",
respectively, could inply that citizens could have the right of
i mm nent domain on a right-of-way. He asked that input from the
Department of Transportation and Public Facilities be provided in
this regard as there are nunerous encroachnents throughout the
State, which the Departnent nust address. This | anguage appears to
be "restrictive" and as such mght place the Departnent "at a
di sadvantage” in its ability to clear a right-of-way.

Co- Chair Green asked whether the |anguage beginning with "if the
departnment finds that" as reflected in Sec. 2(c) page two,
begi nning on line seven and continuing for approximately "anther
twenty or so lines" would address that concern. In addition, she
asked whether this concern had been raised in any other conmttee
hearing on this bill.

6: 38: 26 PM

M. Milligan responded in the negative. Continuing, however, he
noted that while the Departnent had expressed some "unease"” wth
t he | anguage, no amendnent had been suggest ed.

Senat or Stednman asked that further input from the Departnent be
sought as "operative words such as the Departnent shall issue an
encroachnment permt"” could result in "substantial inpacts" on the
State.

Co-Chair Green asked that a representative from the Departnent
provide input to the Conmttee in this regard.

Senat or Stedman al so suggested that the encroachnment permts issued
by the Departnent should be tinme specific and should include
renewal provi sions.

Co-Chair Green asked whether such |anguage was included in the
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bill.
6:39: 38 PM
M. Milligan stated that current regulations allow for the issuance

of five-year permts, which could be renewed in five-year
increnents. This would be verified.

Co-Chair Geen ordered the bill HELD in Committee in order to
receive further information fromthe Departnent.

6:40: 10 PM

#hb53

SENATE CS FOR CS FOR SS FOR HOUSE BI LL NO. 53(JUD)

"An Act relating to child-in-need-of-aid proceedi ngs; anmendi ng
the construction of statutes pertaining to children in need of
ai d; relating to guar di anshi ps; relating to t he
confidentiality of investigations, court hearings, court
records, and public agency records and information in child-
in-need-of-aid matters and certain child protection matters,
to imunity regarding disclosure of information in child-in-
need-of-aid matters and certain child protection matters, to
proceedi ngs regardi ng voluntary relinqui shment and term nation
of a parent and child relationship, to eligibility for
per manent fund di vidends for certain children in the custody
of the state, and to juvenile delinquency proceedings and
pl acenents; reestablishing and relating to a state citizens'
revi ew panel ; anending the obligation of a public agency to
di scl ose agency information pertaining to a child in need of
aid; relating to disclosure of confidential or privileged
information about <children and famlies involved wth
children's services within the Departnent of Health and Soci al
Services to officials for review or wuse in official
capacities; relating to reports of harmand to adopti ons and
foster care; relating to consent for the mnedication of
children in state custody; prescribing the rights of famly
menbers related to child-in- need-of-aid cases and
establishing a famlial priority for adoption; nodifying
adoption and pl acenment procedures in certain child-in-need- of -
aid cases; relating to the admssibility into evidence of the
prior recorded statenent of a crine victimless than 16 years
of age; amending Rules 9 and 13, Al aska Adoption Rules, Rules
3, 17.2, 18, and 22, Alaska Child in Need of A d Rules of
Procedure, Rules 14 and 15, Al aska Rules of Probate Procedure,
and Rul e 801, Al aska Rul es of Evidence; and providing for an
effective date.”
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This was the first hearing for this bill in the Senate Finance
Conmi ttee.

6:40: 21 PM

REVINA MOSS, Staff to Representative John Coghill, the bill's
sponsor, acconpani ed by TAMW SANDOVAL, Deputy Comm ssioner and
Manager, Ofice of Children Services, Departnment of Health and
Soci al Services, characterized this bill as being "an exanple of
excellent commttee work and col |l aboration between" the CGovernor
Frank Murkowski Adm nistration and the Legislature. The D vision of
Public Advocacy, the Public Defenders Ofice, the Ofice of
Children's Services, the Alaska Court System and the Departnent of
Law worked diligently in the effort to develop the bill. She noted
t hat Representative Coghill has a special interest in the subject
of this legislation and that interest is what spurred his decision
to becone a Legislator.

Ms. Moss stated that this bill would renove | anguage from State
Statute AS 47.10.960, which allowed there to be "no duty or
standard in care for children in State custody". The intent of that
| anguage was to free the Departnent of Health and Social Services
fromany "civil liability if they couldn't abide by tinelines that
were inposed by HB 375". However, whenever a parent read that
| anguage they were "insulted that they were held to a standard of
duty for the care of their children but the State had | anguage"
exenpting them from that standard. The bill's sponsor determ ned
t hat | anguage |ike that should not be included in State Statutes.

Ms. Mbss comuni cated that, in addition to this bill, three other
bills had been introduced this Legislative Session in regards to
the Ofice of Children's Services (OCS): CGovernor's bills SB 83-
TERM  PARENTAL RTS/ Cl NA/ DELI NQUENCY CASES and SB 84-CHI LD
PROTECTI ON CONFI DENTI ALI TY whi ch addressed nmaki ng the process nore
open to the public and voluntary relinquishment, respectfully; and
Representati ve Rokeberg's bill, HB 17-CI NA;, ADOPTI ON; FOSTER CARE

which "dealt with public disclosure of information and a working
rel ati onship between the Legislature and OCS in representing the
interests of constituents and their children”. In addition, there
was al so the expectation that Representative M ke Chenault and
Representative Lesil MQiire would be introducing CCS | egislation.

Ms. Mbss stated that arrangenents were nmade for the various bil

sponsors to neet with OCS in order to satisfy the concerns and
change the "systemto make it work better w thout stepping on each
ot her or canceling each other out". As a result, it was agreed that

SFC- 05 (20) 05/ 07/ 05



HB 53 woul d beconme an omi bus bill conprised of all the provisions
included in other OCS | egi sl ation.

Ms. Mss stated that the overlying goal of the bill is to
"strengthen famlies". She noted that until recently, OCS had been
named the Division of Family and Youth Services. To that point,

Representative Coghill held strong convictions to include famlies
in the process. "This legislation strengthens the rights of adult
famly menbers"” ...it places them before foster hones". It would

require OCS to identify famly nenbers in order to determne
whether a famly nenber "could take the child into their hone"
after a child is taken into State custody. The bill also contains a
fam |y menber preference provision. For instance, grandparents who
had previously taken care of a grandchild, who was now in State
custody, for 12 consecutive nonths could not only receive custody
of the child, but they could adopt the child. This provision would
al so apply to other adult famly nenbers.

Ms. Moss conmuni cated that the bill would specify that efforts to
place a child with relatives or famly friends should occur before
the child was placed in the hone of a stranger. The bill also
provides that a child should be placed in the |east restrictive
pl acenent in close proximty to the parents. The bill also includes
an order of placenent preference.

Co- Chair Green asked which section of the bill was being di scussed.

Ms. Moss responded that her recent comments refer to |anguage in
Sec. 34, page 20 line 20, through page 21 line three. Continuing,
she noted that the first placenment preference would be an adult
famly nmenber followed by a family friend. "The third would be a
foster home and | ast resort would be an institution.”

Ms. Mbss voiced that rather than explaining the bill, section by
section, the decision had been made to address the bill by subject
matter.

Ms. Mbss infornmed that Sec. 13 page ten, lines three through 18,
would require that OCS endeavor to provide parental and famly
visitations for the children. The famly nust be notified as to the
reason a visitation was denied, were that the OCS decision. In that
case, the famly nust also be informed that they had a right to a
hearing in the matter.

Ms. Mbss expl ained that Sec. 4, page three, line nine through page
four line 17, and Sec. 17 page 12 line two through page 14 line
four, "place into Statute voluntary relinquishnents of parenta
rights" wth the ability to retain certain things such as

SFC- 05 (21) 05/ 07/ 05



visitation rights or witten communication with the child. Again,
were OCS to deny the voluntary relinquishnent, they nust notify the
parent as to the reason and alert themto their right to have a
heari ng.

Co-Chair Geen asked the reason for there being "parallel
references"” in these sections.

Ms. Mbss responded that Sec. 4 woul d address adoption | aw and Sec.
17 woul d address the Alaska Child in Need of Aid (CINA) Rul es of
Procedure | aw

Ms. Moss explained that Sec. 37 page 21 line 23 through page 24
line three, would clarify "that poverty by itself is not a reason
to deny placenent with relatives”. This section would al so specify
that parental rights could not be term nated due to OCS ordered
treatnment not being received by the parent. At tines that treatnent
m ght not be available and at tinmes, even w thout such treatnent,
the parent "is able to straighten out their lives". However, were a
parent not to get treatnment and not to change their lifestyle,
other reasons to termnate parental rights would conme into play.

Ms. Mbss noted that the bill would "encourage OCS to train their
foster parents to be nentors”. While nunerous letters fromfoster
parents had been received in opposition to this provision, the
| anguage was included as perm ssive rather than mandatory | anguage.
OCS would have the responsibility of identifying which foster
parents would be good nentors. She characterized the |anguage
included in the Judiciary conmttee substitute before the Commttee
as "conprom se" | anguage, in order to address those situations in
which the foster famly mght also be the adoptive parents, as, in

such a case, "there was no incentive for them to encourage
visitation with the biological parents”. The Judiciary Commttee
| anguage in this bill would allow for that situation, but would

al so pronote placing a child with a foster or adoptive famly wth
a nmentor who woul d encourage visitation and reunification for the
child and the parents.

6:49: 56 PM

Ms. Moss inforned the Commttee that |anguage in Sec. 15 page 11
Iines one through 11 woul d change "the definition of major nedica
treatment to include nedication used to treat and di agnose nenta
heal th di sorder”. She opined that "OCS has done a fairly good job
of trying to do this anyway", but Representative Coghill desired
that |anguage be placed in Statute that would require OCS to
consult with the parents and receive their perm ssion to adm nister
mental health di sorder nedication to children in OCS custody. Wre
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OCS to determne that the parents had "unw sely denied" such
medi ci ne adm ni stration, the matter could be taken to Court.

Co-Chair Geen asked for further clarification as to the
ci rcunstances to which this provision would apply.

Ms. Moss responded that this would apply to a child in State
custody to whom OCS has determ ned that nedication for nental
di sorder should be prescribed. Parental permssion would be
required in order to adm nister that medication. This would occur
prior to term nation of parental rights.

Ms. Mbss stated that Sec. 10 page six line 18 through page seven
line 24 would further the process' transparency by opening court
proceedings to the public. Sideboards to the proceedings are
specified so that a Judge could order the proceedings closed in
situations where a child mght "be stigmatized or enotionally
damaged, if it would interfere with a crimnal investigation, or if
t he disclosure would violate State or federal |aw'.

6: 52: 04 PM

Ms. Mpss continued that the first order of business in a CINA
hearing proceeding is that the Judge would issue an order wth
conplete instructions as to how the hearing would operate;
i ncludi ng what information a person could or could not disclose to
the public. No information could be provided that would identify
"in any way" who the involved parties were. Wre the Court
i nstructions di sobeyed, the Judge coul d i npose sanctions that could
i nclude prohibiting a person from attendi ng anot her CI NA heari ng,
regardl ess of who the parties were.

Ms. Mbss stated that |anguage in Sec. 28, page 19 |ines one through
11 would require the Departnent to provide each parent a copy of
the grievance procedures. A supervisor would review the case in
which a grievance was filed in objection to the manner in which OCS
was handling a case. Were the supervisor to determne that the case
was being handl ed properly, the parent could further petition to
the new State Revi ew Panel that would be established by this bill.

Ms. Moss informed that, in addition to conducting hearings
regardi ng conpl ai nts agai nst OCS, the State Review Panel woul d be
responsible with adopting policy and procedures by regul ation.
Reports woul d be conpil ed "about how OCS was operating” including
what their "good" and "bad" points were, and what potential
| egi sl ation m ght be considered in the future.

Ms. Moss stated that a conponent of the aforenmenti oned Governor's
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bills is included in Sec. 27, page 17, lines 26 through page 18,
line 31. This section would establish provisions that would "al |l ow
OCS to disclose confidential information to the public under
certain circunstances”. Disclosure is currently prohibited.

6: 54: 36 PM

Ms. Mobss continued that this Section would allow disclosure when
"the parents have disclosed information about OCS' s participation
in a case; it wuld allow disclosure when a perpetrator has been
charged with a crinme; and it would allow discl osure when a report
of harmhas resulted in a death or near-death fatality" of a child.
She noted that this Section was anended in the Judiciary Conmttee
in order to assure that "the rel ease of information was kept at top
| evel of managenent” by either the Conmm ssioner or the
Comm ssioner's designee of the Departnent of Health and Soci al
Services or the Departnent of Adm nistration

Ms. Mdss stated that this legislation would also further
Legislators' desire that as many interviews "as possible” with the
child be audio or video taped. Mandatory vi deotaping is required of
suspected victins of sexual abuse. Child Advocacy Centers are
defined in relation to this endeavor because it is not, of yet,
defined in State Statute. The bill would also establish criteria
for schools when interview ng children at school and woul d direct
OCS to work with law enforcenent and schools to establish such
pr ocedur es.

Ms. Moss stated that |anguage in Sec. 59 page 31 lines four through
24 was anended in the Judiciary Conmttee to allow for a Court rule
change "that would all ow vi deotape interviews of children under the
age of 16 in crimnal investigations to be adm ssible in Court as
evi dence under certain circunstances”". Those conditions would
i nclude that "the recording was made prior to the proceeding; the
victimbe avail able for cross-exam nation; the prosecutor and any
attorney representing the defendant were not present when the
statement was taken; recording nust be both visual and audible;
each person participating in the taking of the statenent is
identified on the recording; videotaping was taken in avoi dance of
undue influence of the victim the defense has been afforded the
opportunity to observe the tape, and the Court had an opportunity
to view the tape and deemit reliable and trustworthy".

Co-Chair Green voiced concern to Sec. 59. In recognition of the
fact that observers woul d be prohi bited, she asked how many tines a
recordi ng could be conducted and specifically whether rehearsals
woul d be prohi bited.
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Ms. Moss responded that, "it would prohibit rehearsal”
Co-Chair Green asked for further confirmation

Ms. Mbss stated that the intent of the legislation would be to
pronote the audi o and video taping of all interviews. There would
not be an opportunity to rehearse. The Departnent of Law could
provide further testinmony in this regard.

Co-Chair Green asked whether all the recordings woul d be avail abl e
for the Court hearing.

Ms. Moss affirnmed that had "all" of the aforenmentioned criteria
been adhered to, the answer woul d be "yes".

Co-Chair G een asked whether a hearing officer or a judge would
view this information

Ms. Moss specified that a Judge would view it.
Co-Chair Green understood therefore that a Judge, rather than "a

Trial by Jury or a panel of regular people”, would be view ng the
i nformati on.

Ms. Mbss deferred to the Departnent of Law to provide the specific
i nformati on bei ng sought.

Due to tinme constraints, Co-Chair Geen ordered the bill HELD in
Conmittee.

#hb257
CS FOR HOUSE BILL NO 257(JUD)
"An Act relating to and extending the pilot programfor state

procurenent and el ectronic conmerce tools; and providing for
an effective date."

Co-Chair G een announced that this bill was again before the
Comm ttee. The di scussion would continue in regards to the inpact
that m ght result by the adoption of Amendnent #1.

Ms. Al berts expressed that the Anendnment has been deened acceptabl e
to the sponsor.

6:59:44 PM
KEVI N BROOKS, Deputy Comm ssioner, Department of Adm nistration,
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stated that after discussing the issue with Senator Dyson and Ms.
Al berts, the understanding is that the intent of the anendnent
woul d be to provide protection to the State were the Pilot Program
to fail at sonme point in the future. The Departnent appreciates the
intent and viewed this as a positive anendnent to the bill.

Amendnent -t o- Amendnent #1: This anendnent-to-the-anendnent woul d
repl ace the words "whatever assistance the contractor is able to
provide" with the words "reasonable assistance" in subsection
(v)(2) of the amendnent, follow ng the word "provide". The anended
| anguage woul d read as foll ows.

(2) require the contractor to provide reasonabl e
assistance to the Departnment of Admnistration and the
departnments and other instrunentalities of the state
participating in the pilot program in using the electronic
commerce tools referred to in (1) of this subsection and
ot herwi se nmaking the transition.

Senat or Dyson noved to anmend the anendnent.

There being no objection, the anendnent-to-the-anendnent was
ADOPTED

There being no objection, Arendnent #1, as Amended, was ADOPTED

Senator Dyson stated for the record that a representative of the
contractor has conveyed that the contractor is in agreenent with
t he amendnent .

Co-Chair WIken noved to report the bill, as anended, from
Committee wth acconpanying fiscal notes and i ndividual
recommendat i ons.

There being no objection, SCS CS HB 257(FIN) was REPORTED from
Commttee zero fiscal note #1, dated April 8, 2005 fromthe Al aska
Court System indetermnate fiscal note #2, dated April 8, 2005
from the Division of CGener al Servi ces, Depar t ment of
Adm ni stration, and a new $350,000 fiscal note from the Senate
Labor & Conmmerce Conmmittee for the Departnment of Adm nistration,
dated May 7, 2005.

Senat or Hof fman, while voicing no objection to the action, asked
that the State's Chief Procurenent O ficer provide a position
statenent regarding the legislation prior to its' Senate Floor
Sessi on hearing.

#

AT EASE 7:02:56 PM/ 7:06:12 PM
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ADJ OURNIVENT

Co- Chair Green adjourned the neeting at 07: 06 PM
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