M NUTES
SENATE FI NANCE COW TTEE
April 15, 2005
9:06 a.m

CALL TO ORDER

Co- Chair Green convened the neeting at approximately 9:06: 30 AM

PRESENT

Senator Lyda Green, Co-Chair
Senator Gary W1 ken, Co-Chair
Senat or Bert Stedman

Senat or Lyman Hof f man

Senat or Fred Dyson

Senat or Donny O son

Al so Attending: SENATOR CHARLIE HUGE NS; JANE ALBERTS, Staff to
Senat or Con Bunde; GREY M TCHELL, Director, Division of Labor
Standards & Safety, Departnent of Labor and Wrkforce Devel opnent;
DOUG LETCH, Staff to Senator Gary Stevens; JEFF OTTESEN, Director,
Di vi sion of Program Devel opnent, Departnent of Transportation and
Public Facilities; KATH E WASSERMAN, Al aska Muni ci pal League

Attending via Teleconference: From Ofnet Sites: JOHN SEDCR
Anchorage Society for Human Resource Managenent; KAREN ROG NA,
President & CEQ, Al aska Hospitality A liance; JACK AMON, Co- Omer,
Marx Brothers Café and Marx Brothers Café Catering, and Menber,
Al aska Hospitality Alliance; From Anchorage: STEVE BOYD, Al aska
Chapter, National Electrical Contractors Association

SUMVARY | NFORNMATI ON

SB 131-WAGE & HOUR ACT: EXEC/ PROF/ ADM N SALES

The Conmittee heard from the bill's sponsor, the Departnent of
Labor and Workforce Devel opnent, and took public testinony. One
anendnent was adopted and the bill reported from Conm ttee.

SB 16- PONERS/ DUTI ES DOTPF/ TRANSPORTATI ON PLAN

The Committee heard fromthe bill' sponsor and the Departnent of
Transportation and Public Facilities. The bill reported from
Conmittee.

SB 158- MUNI TAX ON STATE CONSTRUCTI ON CONTRACTS
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The conmmttee heard from the bill's sponsor, the Departnent of
Transportation and Public Facilities, and took public testinony.
The bill reported the bill from Commttee.

SB 88- POLI CY ON GENERAL FUND REVENUE SHORTFALL

The Comm ttee heard fromthe bill's sponsor and reported the bil
from Commi ttee.

SB 112- TAX ON REAA RESI DENTS

This bill was schedul ed but not heard.

SB 147- SPORT FI SHI NG FACI LI TY REVENUE BONDS
This bill was schedul ed but not heard.
#sb131

CS FOR SENATE BILL NO 131(L&C)

"An Act anending the Al aska Wage and Hour Act as it relates to
the enpl oynent of a person acting in a supervisory capacity or
in an adm nistrative, executive, or professional capacity;
relating to definitions under the A aska Wage and Hour Act and
providing definitions for persons enployed in adnmnistrative,
executive, and professional capacities, for persons working in
the capacity of an outside sal esman, for persons working in
the capacity of a sal esnan enpl oyed on a strai ght comm ssion
basis, and for persons that perform conputer-related
occupations; and providing for an effective date."

This was the first hearing for this bill in the Senate Finance
Commi ttee.

JANE ALBERTS, Staff to Senator Con Bunde, the bill's sponsor, read
fromthe sponsor statenent as foll ows.

Al aska's Wage and Hour Act (AS 23.10.050 - 23.10.150)
establishes the provisions for overtine conpensation. AS
23.10. 055 sets forth exenptions to the Wage and Hour Act. One
of these exenptions is "an individual enployed in a bona fide
executive, adm nistrative or professional capacity or in the
capacity of an outside salesnman or a sal esnman who is enpl oyed
on a straight conm ssion basis".

As currently defined in our admnistrative code, the
definitions of "executive capacity," "adm ni strative
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capacity,” and "professional capacity" are confusing and
difficult tointerpret. In order to determne if someone is an
executive, admnistrative or professional enployee, you have
to use what is known as the "long test.” In addition to
numer ous other factors, the long test includes a cal cul ation
of the enployee's time spent on "non-exenpt work" (i.e. work
that is not executive, admnistrative or professional). If an
enpl oyee spends nore than 20 percent (40 percent in retail or
servi ce establishnents) of their tinme on non-exenpt work, they
beconme subject to the Wage and Hour Act and can qualify for
overtinme. The anbiguity within the definitions, including the
i npl enentation of the 80/20 test, has |lead to numerous wage
and hour |awsuits, causing great expense to enployers and
enpl oyees.

HB 182 del etes the 80/20 test and sets forth definitions which
are nmuch nore understandable. The sinplicity provided by the
new definitions will lead to greater conpliance with the
statute. It is in the best interests of both the enpl oyer and
enpl oyee that the statutes are straightforward, practical and
easy to foll ow.

HB 182 also clarifies another area of confusion in the Wage
and Hour provisions. Currently, a person acting in a
"supervisory capacity" is exenpt from paynent of overtine, but
not exenpt fromthe full Wage and Hour Act. The definition of
"supervisory capacity” in the regulations is also anbi guous
and difficult to interpret. HB 182 renoves this exenption from
statute. There are two reasons for deletion of the provision
The first reason is that due to the wuncertainty in
interpretation of the definition, the statue is currently
unwor kabl e. Secondly, the new definitions of "executive
capacity" and "adm ni strative capacity" woul d subsune a person
working in a supervisory capacity. Therefore, there is no need
to have a separate provision.

Enacting this bill will elimnate anbiguities, align Al aska
nore closely with other states and reduce the nunber of
frivolous |awsuits, while protecting workers' rights to
receive overti ne.

[ NOTE: References to HB 182 should be correctly interpreted as
references SB 131]

Ms. Alberts informed the Commttee that a forthcom ng anendnent
woul d address the application of the proposed | aw.

Co-Chair Green noted that Senator Bunde, although absent, has
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provi ded the forthcom ng amendnent.

Senat or Hof fman asked for further information about which states
Al aska woul d be aligned were this |egislation adopted.

Ms. Al berts deferred to M. John Sedor of the Anchorage Society for
Hurman Resour ce Managenent.

JOHN SEDOR, Anchorage Society for Human Resource Managenent (ACHRM
testified via tel econference froman offnet site and noted that the
ACHRM which represents 200 business nenbers, as well as the
Soci ety for Human Resource Managenent Al aska State Council, wth
approxi mately 250 business nenbers, support this legislation. In
response to Senator Hoffman's question, he stated that this bil
woul d, forenost, align Alaska with federal system guidelines
Currently, Al askan private enployers and enpl oyees nust conply with
two sets of overtine standards: federal standards and State
standards. This bill would nove Al aska toward a single unified
system for overtinme, consistent wth the federal Fair Labor
St andards Act (FLSA). Thirty-two of the fifty-one jurisdictions in
the nation, including the District of Colunbia, defer solely to the
federal standard. Eight others defer to a standard known as the
"short test" rather than "the 80/20 test" that is applied in
Al aska. In effect, were this |egislation adopted, Al aska would
mrror or be consistent with 40 of the 51 jurisdictions. Al askan
enpl oyers and enpl oyees woul d benefit by not having to apply two
different standards to exenpt executive, admnistrative and
prof essi onal enpl oyees' hours each week.

Co-Chair Green understood that this information is included in
Menbers' packets.

M. Sedor affirmed that this information is included in a handout
titled "State by State Overtinme Conparison, conpleted Spring, 2004
By: John M Sedor" [copy on file].

Co-Chair Green stated that a breakout of states' standards is
i ncluded in the handout.

Senat or Dyson surmi sed that the onus of adhering to the current
standard has "nore inpact” on small enterprises than | arger ones.

M. Sedor replied that currently, any business "regardl ess of size"
that has exenpt enployees and desires to conduct business in the
State, nust conply with two sets of standards. To that point, any
busi ness operating in Alaska as well as in other jurisdictions is
required to establish a separate process for addressing Al aska's
set of exenpt enployees standards. Smaller businesses are
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"especially inpacted because the increased cost of adm nistration
is nmore difficult to bear on a small business than a |arger
busi ness".

Senat or Dyson acknow edged the adm nistrative inpacts nentioned by
M. Sedor, and further questioned this issue's inpact on snall
busi nesses’ manpower allocations in that an enployee of a snall
busi ness mght be required to work in a "supervisory and | eadership
role" in addition to conducting "routine and manual | abor duties”
due to a limted enployee base. Applying the exenpt standard in
this scenario is difficult.

M. Sedor concurred that the existing statutory |anguage is
especially inpacting to small busi nesses. People who are enpl oyed
at an executive, admnistrative or professional exenpt |evel "are
hired to acconplish duties ...and conplete tasks". The tinme it m ght
take to do sonething should be "irrelevant in the actual business
nodel ". The current |aw forces both sides into either nmaintaining
"journals or requiring tinme entries that say" that the person spent
six mnutes naking a pot of coffee, twelve mnutes driving to the
store; eight mnutes review ng people's work for the day; or two
m nut es opening the door. This | egislation would nove the existing
node of interpreting the exenpt status "from a tine-based
unmanageabl e systent toward a systemof a "primary or duties-based
test where people are enployed to do duties and that is what the
courts would consider in determning whether or not they are
exenpt".

Senat or Dyson acknow edged t he response.
Senator O son asked whether this |egislation would align with FLSA

M. Sedor replied that certain aspects of Al aska s overtine
standards differ fromthe federal standard. The federal standard is
40 hours a week whereas the Al aska standard is eight hours a day or
40 hours a week. This legislation would substantially nove Al aska
closer to the FLSA exenpt definitional standards in regards to
executive, adm nistrative, and professional enployees. Enployers
woul d only be required "to apply one test rather than two and t hat
test is a duties based test". The State however would not be one of
the 32 states that defers entirely to the federal FLSA This
| egi sl ation woul d provide an answer to the question "what is unique
about overtine in Al aska?" The answer, in his perspective, is that
Al aska pays hi gher wages than the rest of the nation. Therefore, to
qualify for an exenption, Al askan businesses nust conpensate an
exenpt adm nistrative, executive or professional enployee with a
rate that is "two tinmes the mninum wage. Therefore, an exenpt
enpl oyee's salary in Al aska woul d be higher than the federal exenpt

SFC- 05 (5) 04/ 15/ 05



wage requirenent.

Senat or O son asked whether the business community supports that
sal ary requirenent.

M. Sedor responded that nenbers of both the Anchorage Society for
Human Resource Managenent and the Society for Human Resource
Managenent Al aska State Council support this |egislation.

In response to a question from Co-Chair G een, M. Sedor specified
that he had concl uded his remarks and woul d be avail able to answer
any further questions.

Amendnent #1: This amendnent inserts new |anguage in the bill
title, following the word "occupations;" on page one, beginning on
| i ne seven, as follows.

directing retrospective application of the provisions of this
Act to work perforned before the effective date of this Act
for purposes of clains filed on or after the effective date of
this Act, and disallowng retrospective application for
purposes of clainms for that work that are filed before the
effective date of this Act;

In addition, a new bill section is inserted on page five, follow ng
line 30 as foll ows.

Sec. 6. The uncodified |law of the State of Al aska is anmended
by adding a new section to read:

APPLI CATION AS TO WORK PERFORMED BEFORE THE EFFECTI VE
DATE OF THHS ACT. (a) This Act applies retrospectively to work
performed before the effective date of this Act for purposes
of any cl aimor proceeding based on AS 23.10. 050 - 23.10. 150
(Al aska Wage and Hour Act) that is filed on or after the
effective date of this Act.

(b) This Act does not apply to work performed before the
effective date of this Act for purposes of any claim or
proceedi ng based on AS 23.10.050 - 23.10.150 that is filed
before the effective date of this Act.

Co-Chair WIken noved on behalf of Senator Bunde, to adopt
Amendnent #1.

Co- Chair Green objected for explanation
Ms. Alberts explained that this anmendnent would provide the

effective date for the application of the new primary duty-based
standards. The current 80/20 State standard woul d be applied to any
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cl ai m brought before that date and the new prinmary duties-based
standard would be applied to any claim submtted after the
effective date.

9:20:22 AM

M. Sedor affirmed Ms. Al berts' remarks. A two-year "rolling week-
by-week"” statute of l[imtations applies to overtine |lawsuits. This
anendnent specifies that, after the effective date, the rules
specified in SB 131 would be applied to the entire claimfor events
up to two-years. This would allow one rule to be applied to the
claimrather than having a debate about whi ch weeks woul d be ar gued
under the current standards and whi ch weeks woul d be argued under
the new standards. This is "an extrenely practical approach to this
I ssue".

Co- Chair Green renoved her objection and noted that this anendnent
woul d incur a title change.

There being no other objection, Arendnent #1 was ADOPTED.
9:22:43 AM

KAREN ROG NA, President & CEO  Alaska Hospitality Alliance,
testified via teleconference from an offnet site to voice the
Al liance industry's support of this |egislation. She asked that the
Comm ttee al so support the bill. Not only is this an inportant bill
for the hospitality industry, it is inportant to all enployers with
exenpt enployees, as it would apply a single set of standards,
whi ch woul d be easier to understand and conply with. Because the
current Alaska exenption status is tine-based, an enployee's
eligibility is determ ned by how the enpl oyee spends their tine.
This bill would change the definition of exenpt status to one based
on primary duties. This would better reflect "real |ife workplace
rol es". Business owners and operators should be able to rely on
exenpt workers to deliver results w thout being required "to
m cr omanage"” exactly those enployees are spending their tine.
Otentines, a business owner or operator is not on site and is,
therefore, "unable to ascertain just what their enployees are
doing. Instead they nust manage by results achieved."” Labor
attorneys would support the fact that "this is one of the nost
litigated areas of wage and hour |aw'.

Ms. Rogina shared an exanple of a wage and hour dispute, which
involved a promnent Kenai Peninsula hotel and its food and
beverage director who "was consi dered exenpt”. The director oversaw
a $750, 000 budget and was responsible for hiring, firing, staffing,
and the overall food, beverage, and catering responsibilities of

SFC- 05 (7) 04/ 15/ 05



the hotel. Upon that person's term nation, she produced a "l og"
that detailed "by the mnute how she spent her tinme each day". Due
to a conmbination of "the seasonality changes"” inherent to the
hospitality industry and the enployer's desire to provide year-
round enploynent, there are tines during the year when that
enpl oyee could have bused a table or seated guests. However, her
primary duties, for the nost part, were those of an exenpt
enpl oyee. This lawsuit cost the enployer thousands of dollars and
al nost put the hotel out of business. The hotel was "at a total
| oss of being able to prove otherwi se" as it had not kept track of
how t he person had spent her tine "by the m nute" since she was a
sal ari ed enpl oyee. As a consequence of that |awsuit, the hotel now
hires only hourly enployees. That is the inpact of the current
standard on the industry. It is detrinmental to enployees as well,
as, absent "a clearer definition of who is exenpt and who is not",
enpl oyers are denying their executive, professional, and nmanagenent
staff access to such things as better health insurance benefits
that could otherwi se be offered to them because "they are not a
segregated group that <could be <classified differently”. In
conclusion, this legislation would benefit both enployees and
enpl oyers.

9:25:42 AM

JACK AMON, Co-Omer, Marx Brothers Café and Marx Brothers Café
Catering, and Menber, Al aska Hospitality Alliance, testified via
tel econference from an offnet site in support of the bill. The
proposed changes regardi ng the exenpt enpl oyee definition would be
"a great step forward in nodernizing Al aska's |labor laws to nore
accurately reflect the current workplace"; specifically in regards
to exenpt enployees in the hospitality and food service industries
and in small businesses where both the enpl oyer and the enpl oyees
"wear many hats". Alaska's 80/20 definition "is so onerous and
restrictive that it has forced npst operators to keep al
enpl oyees, including those who head departnents or supervise
others, hourly. This results in negative inpacts to both the
enpl oyer and the enployee” who mght be the highest skilled and
hi ghest paid worker. As benefit costs increase, enployers have been
required to change their benefit plans to the effect that an
enpl oyee nmust be salaried in order to qualify.

M. Amon noted that two of his twelve restaurant enpl oyees would
qualify as sal ari ed enpl oyees as opposed to hourly enpl oyees under
the new standards proposed in this bill. In his opinion, an
enpl oyee with the authority to hire and fire and who is responsible
for the work of others should be considered nmanagers regardl ess of
whet her they work from behind a stove or behind a desk. He warned
that this legislation mght be interpreted by sonme as an
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opportunity through which enployers could "cheat hardworking
enpl oyees out of legitimate overtinme; however, nothing could be
further fromthe truth. In order to run a successful business, "it
is essential" that quality enpl oyees are properly conpensated for
their skills. Such enployees know that their skills are in demand
and would not remain with an enployer who attenpted to take
advantage of them "The flexibility" offered by this |egislation
woul d al | ow "conpensati on arrangenents” that would be beneficial to
both the enpl oyee and t he enpl oyer.

9:28:37 AM

GREY M TCHELL, Director, D vision of Labor Standards & Safety,
Depart ment of Labor and Workforce Devel opnent spoke in support of
the bill, as it "would streamine the conplex set of criteria for
establishing overtine exenptions”. One exanple of the 80-percent
test is that under the current regulations, there is a fallback
test, which requires only a 60-percent test when applied to service
and retail establishnments. However, there is a provisional
requi renent that the enployee earn at least two tinmes the federa

m nimal wage for the first 40 weekly work hours. Thus, while a
m ni mal salary provision currently exists, it only pertains to the
service and retail industries and only when applied to the 60-
percent rather than 80-percent test. The Division's staff has
occasionally experienced difficulty in explaining this to enployers
and enpl oyees. The proposed | egislation would assist the Division
in alleviating the often difficult "burden" of explaining the
exi sting 80/20 Exenpt Status Test to both enpl oyees and enpl oyers.

Senat or St edman understood that this is a conplex issue that even
| arger enployers have trouble deciphering. Currently, enployers
could be subject to litigation involving "a revolving multi-year
timeframe"”.

M. Mtchell affirnmed that this issue "has caused litigation".
Years coul d pass before an enployer mght "find thensel ves at odds
with the requirenents”. Sonetines, enployees know the rules and
start spending nore than 20-percent of their tine nmaking coffee and
ot her non-nmanageri al duties and deliberately "put their enployers
in a difficult position, based on the conplexity of the current
definitions".

Co- Chair Green asked whether this legislation would also sinplify
regul ati ons.

M. Mtchell replied that the | egislation would renove the burden

of issuing regulations because it would allow the Departnent "to
sinply adopt the federal regulatory definitions".
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Senat or O son, observing that no one has spoken against the bill
asked the reason that "it took so long" for it to be presented.

M. Mtchell replied that he could not provide the answer to the
guesti on.

Senator O son noted that he had experience in the retail service
area, and to that point, asked the reason that the 60/40 percent
standard rather than the 80/20 standard is applied to that
i ndustry. Furthernore, he inquired whether this is addressed in the
bill.

M. Mtchell responded that the 40-percent test was established as
a fall-back fromthe 80-percent standard as a result of concerns
rai sed by those affected industries. The concerns being voiced
today echo those earlier concerns. It is difficult to adhere to the
current standards in those businesses where you need the manager to
junp in and perform production related tasks in order to nanage the
busi ness.

In response to a question from Co-Chair Geen, Senator O son stated
that he is in support of the |egislation.

Co- Chair Green voiced support for it as well.

Co-Chair W1 ken noved to report SB 131, as anended, from Commttee
wi th individual recomrendati ons and acconpanying fiscal notes.

There being no objection, CS SB 131 (FIN was REPORTED from
Commttee with previous zero Fiscal Note #1, dated March 14, 2005
fromthe Departnent of Labor and Workforce Devel opnent.

#sb16

CS FOR SPONSOR SUBSTI TUTE FOR SENATE BILL NO. 16( TRA)

"An Act relating to the powers and duties of the Departnent of
Transportation and Public Facilities; repealing the
requi rement for a | ong-range programfor highway construction
and mai ntenance; and repealing a requirenent that public
facilities conply wth energy standards adopted by the
Department of Transportation and Public Facilities; and
providing for an effective date."”

This was the first hearing for this bill in the Senate Finance
Commi ttee.
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DOUG LETCH, Staff to Senator Gary Stevens, the bill's sponsor

inforned the Conmmttee that this |egislation would either elimnate
or update several obsolete statutes relating to the powers of the
Department of Transportation and Public Facilities. Specifically
the bill would renove the burden of conducting a cost benefit
anal ysis for each of the Departnent's projects, regardl ess of size.
This cost-effectiveness analysis requirenent has provi ded
opportunities for project opponents to sue the State. The bill
contai ns several key provisions that would change the powers and
duties of the Departnment to bring those statutes in line with the
Departnent's practice of today. There is w despread support for
this legislation, as indicated by the letters of support included
in the Menber's backup material. He asked that any technical
gquestions regarding this legislation be directed to the Departnent.

9:35: 51 AM

Senat or St edman understood that one of the bill's provisions would
exclude the cost effective analysis for local service area
projects. He asked for further information in this regard.

9:36:24 AM

JEFF OITESEN, Director, D vision of Program Managenent, Depart nent
of Transportation and Public Facilities, stated that the |anguage
in question is located in Section 5, subsection (e), page siXx,
beginning on line five of the bill. Subsection (e) reads as
fol | ows.

(e) In evaluating new hi ghways, airports, termnals, ferries,
and ot her major conponents for inclusion in the plan, the
comm ssioners shall prepare a cost-effectiveness analysis
usi ng a consi stent nethodol ogy. A cost-effectiveness anal ysis
is not required for a project that involves the rehabilitation
and mai nt enance of an existing transportation system or that
primarily serves | ocal transportation needs.

M. Otesen clarified that the cost benefit analysis would not be
required for the rehabilitation and mai ntenance of a variety of
existing projects or that are essentially local in nature such as
| ocal roads, local trails, buses, and vans for senior centers.
Conducting such analyses is currently a burden on the Departnent.

Senat or Stedman asked for further information regarding the "local™
exenption; specifically whether it would pertain to such things as
roads on i sl ands.

M. Otesen responded that the bill's sponsor, working in

SFC- 05 (11) 04/ 15/ 05



conjunction with the Departnent, deliberately drafted a short bill

with the determnation that the specifics would be addressed in
regul ati ons. "Generally speaking, a |local road would be
transportation within a borough that basically noves people from
one part of a borough to another, be it on an island or be it on a
part of the mainland". This would include National H ghway System
(NHS) routes, nmmjor airports, and nmmjor port facilities that

connect the State. The cost effectiveness requirenent would be
required on any "major new facilities, with new being the key word
here, that are not local in nature. The trouble with the current

statute, which was devel oped in 1977, is that it is now being used
as a club to halt projects. It applies to anything”. The cost

benefit analysis requirenent applies to projects approved by the
Legi sl ature, projects approved by voters, or even a transit van for

a senior citizen center. It also applies to such things as training
prograns and other things to which determ ning how to develop a
cost benefit analysis would be difficult. The goal is to exenpt

| ocal roads and activities from "this burdensone” cost benefit

anal ysi s.

Senat or Stednman opined that, "by that definition, all the roads in
Sout heast Al aska woul d be excluded” fromthe exenption, as none of
the roads are tied together. The mmjority of the roads are on
i sl ands.

M. Otesen clarified that the NHS connection definition would
apply to a variety of roads in Southeast Al aska. In Ketchikan it
woul d apply to the ferry fromthe airport to town; in Juneau it
woul d apply to Egan Drive between the airport and downtown. Most of
the other roads in Juneau and simlar roads across the State "woul d
be excepted".

Senator O son inquired to the two acconpanying zero fiscal notes:
Fiscal Note #1, dated March 22, 2005 fromthe Departnent of Public
Safety and zero Fiscal Note #2, dated March 21, 2005 from the
Department of Transportation and Public Facilities. It would be
expected that this legislation would save the State noney.

M. Otesen responded that there would be cost savings in that
"nore noney would be spent on pavenent and | ess nobney spent on
process”. The anount of noney that the Departnent is allocated is,
inits entirety, reflected in the budget; however, nowit is being
divvied up "to support economsts and planners to conduct
processes" rather than building projects.

Co-Chair Green understood therefore that the funds would be nore
project specific.
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M. Otesen responded that the total anount received would not
change.

Senat or Dyson questioned whether, "aside from the standards that
are applied to really mnor sorts of things", sone federal
standards in regards to such things as thermal and 1ighting
anal ysis on highways are really inappropriate because of such
things as the State's environnment and popul ati on densities.

M. Otesen responded that the State's responsibility in regards to
thermal standards and |ighting standards were incorporated in
statute in the 1970s at a tinme when the nation was undergoing its
first energy crisis. The Departnent was designated as the entity to
have that oversight; however, over tinme, the Departnent's role in
"the building world" has di mnished and the Departnment no | onger
conducts building projects for municipalities or schools for Rura
Educati onal Attendance Areas. National entities rather than the
Depart nent set standards, which are then adopted by | ocal building
codes. The Departnent's role in that entire arena has sinply
evaporated yet the statute remains the sane. This legislation is an
attenpt to conduct sone housekeeping."

Co-Chair WIlken nmoved to report the bill from Commttee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal notes.

There being no objection, CS SSSB 16 (TRA) was reported from
Commttee with zero Fiscal Note #1, dated March 22, 2005 fromthe
Department of Public Safety and zero Fiscal Note #2, dated March
21, 2005 from the Departnent of Transportation and Public
Facilities.

9:42: 54 AM
#sb158

SENATE BI LL NO. 158

"An Act prohibiting the inposition of nunicipal sales and use
t axes on state construction contracts and certain
subcontracts; and providing for an effective date."

This was the second hearing for this bill in the Senate Finance
Commi ttee.

SENATOR CHARLIE HUGE NS, the bill's sponsor, explained that
busi ness conducted in this State should occur in a stable and
predictable climte. "A known" incident that "highlights the
difficulty” encountered when this is not the case was when a
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subcontractor, conducting an approxi nate $400, 000 State contract,
was | evied a $20,000 tax assessnment froma | ocal comunity.
Senat or Huggins continued that that incidence is becomng "a
trend", as addressed in an Al aska Minici pal League correspondence
[copy not provided], which noted that three communities have
adopted "a policy of collecting sales taxes from subcontractors
doing business in their comunity regardless of the funding
source". Those communities have retained |legal representation in
this regard. He warned that while the practice mght be limted
today, w thout being addressed, it could becone a statew de issue.
The potential cost of this practice "would place an undue burden on
the State; it would be "unfair to contractors” were the Legislature
"not to correct that situation”. The solution proposed in this bil
is sinple: it would work for all parties; it would create a stable
busi ness environnent; it would protect the State; and would clarify
the rules in this regard going forward. "It is not punitive and
does not seek to recoup any nonies".

9:46: 09 AM

STEVE BOYD, Al aska Chapter, National Electrical Contractors
Association (NECA), testified via tel econference from Anchorage,
and noted that he was avail able to answer questions.

9:46: 21 AM

KATH E WASSERMAN, Al aska Muni ci pal League, spoke agai nst the bill

She stressed that, "no municipality in the State taxes a contractor
on a State job. This issue is about the tax inposed on a
subcontractor, hired by the contractor”. This legislation could
expand the exenption to such things as the hotel bed tax or the
meal tax charged to contractors while performng a State job. It
could also "be extended to include a subcontractor hired by the
subcontractor that is hired by the contractor. Sales tax is a | ocal
provi sion" and, therefore, "local governnents should exert | ocal
control over those taxes. Restrictions on |ocal sales taxes"
currently exist through the local election process. The State has
curtailed its mnunicipal support that cane in the form of such
t hings as revenue sharing and capital matching grants while |ocal
comunity expenses relating to such as fuel and the Public
Enpl oyees' Retirenment System and the Teachers' Retirenent System
(PERS/ TRS) have increased "dramatically". "Tax revenue is one of
the few remaining revenue streans left to comunities”. Even
thought the State is exenpt frommunicipality property taxes, State
"properties receive the sanme benefits and services as | ocal
property" taxpayers do. The decision as to whether or not to tax
subcontractors should be nmade by the nunicipality. Wre the
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inposition of such a tax to have "a detrinental affect on the
econony of the conmunity”, local elected officials should initiate
changes to those ordi nances.

Ms. Wasserman stated that the terns "consistency"” and "stability"
have been used throughout this |egislation s proceedings, "yet the
State has chosen not to inpose any State taxes". That decision has
been left to local communities. It would be inpossible to
i ncorporate a consistent taxation nethodol ogy as the nore than 190
conmuni ties that do tax have "different needs, different resources,
different |ocations; there is not and cannot be consistency in
taxing". Q1 conpanies that operate globally nust famliarize
themselves with different tax structures in each locale. "A
nationwi de tax would be nore consistent, probably nake things
easier for oil contractors, but would it be great for the State of
Al aska?"

Ms. Wassernman remnded the Conmittee that the nmjority of
Departnent of Transportation and Public Facilities (DOT) projects
are conducted in either Anchorage or Fairbanks. The concern about
| arge taxation on DOT projects therefore should be alleviated
because neither of these two communities inposes sales taxes. In
addition, nost airport projects occurring in the Sate are typically
92 percent to 100 percent funded through Federal Aviation Agency
(FAA) funds rather than State funding. In conclusion, AM. is
requesting that the Legislature "trust local comunities to do what
is right for our shared constituents".

Senator A son inquired as to how |ocal communities address road
mai nt enance issues such as broken asphalt that mght result from
heavy equi pnment used in DOT contract projects.

Ms. Wasserman responded that the community where she resides has
had to deal with such issues. In one case, the comunity had to
address boardwal k damage wth comunity general maintenance
funding. Demands to the contractor for noney to fix the damage
would be inappropriate as all he had done was to "run the
equi pnent”™ for a contracted project down the Boardwal k.
Unfortunately the Boardwal k construction was inadequate for that
type of use.

Senator O son inquired as to what other, oftentinmes inadvertent,
burden communities mght have had to address in regards to
subcontractors or contractors.

Ms. Wassernman replied that typically when a contractor conducts

work in a community, a certain amount of adm nistrative work nust
be conducted by the city. This is usually not accounted for in the
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project expenses. It is acknow edged that the workers on the
project do contribute to the |ocal econony via such things as nea
taxes and bed taxes, and other support of [|ocal businesses.
However, "there is still a very big revolving seed of noney where
the majority of the noney and the payroll" noves between the agency
to the large contracting corporations. "The cities a |lot of times
certainly do not cone out as well as other entities".

9:52:18 AM

Senator A son noting that during the April 13, 2005 hearing on this
bill, he had asked Steve Boyd of the Al aska Chapter of NECA,
whether a local building permt is required, as that building
permt fee would assist in supporting associated city expenses. The
reply fromM. Boyd was that no |ocal building permt was required
for the contract work. To that point, he inquired to the reason
that for the permt exenption

9:52:39 AM

Ms. Wasserman understood that State projects are typically exenpt
fromthe permtting process.

Senat or A son poi nted out however, that the contractor is a private
entity.

Ms. WAsserman surm sed that when a contractor is working on a State
project, the State exenption would apply.

Senat or Stedman stated that many communities have i nposed a nmaxi mum
tax limtation, of, for exanple, $1,000 or $500, as the tota
anount of tax that could be collected on a single sale. Therefore
$1,000 might be the total tax anobunt collected on a one million
dollar State contracted project occurring in a community with a
| ocal five percent sales tax. However, it should be noted that sone
comunities do not have a limt. That is a |ocal prerogative.

Senat or St edman theorized a scenario in which the contractor m ght
pay the tax on the entire project; however, due to the fact that
nost projects have nultiple subcontractors, it mght be feasible
that each of those subcontractors would also be required to pay the
| ocal sales tax on work relating to that project. This would raise
the issue of multiple layer or "double" taxation. Wile he agreed
that the sales tax issue should be a decision of |ocal governnents,
at sone point, there is a concern when dealing with |arge capital
projects that a | ocal sales tax m ght be charged nunerous tines on
the sanme project.
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9:54:51 AM

Ms. Wassernman appreci ated the concern; however, countered that DOT
could take the position "that this doesn't work for us", and, as a
result, were negative affects to occur on the community then it
coul d address the situation and nake changes. Another option, which
she believed woul d not occur as such jobs are sought after, is that
contractors coul d decide not to accept jobs in various conmunities.
I n conclusion, the decision should be left to the comunity rather
than DOT or the contractors.

Co-Chair Green opined that the |local community could al so refuse a
project if they felt that "the detrinment to the community woul d be
greater than the appeal ".

Senator Hof frman stated that the issue of double taxation could al so
apply to the purchase of, for instance, a case of apples. That
product woul d be subject to nmultiple taxes ranging fromthe airport
tax levied on the carrier delivering it to the community, the gas
tax charged to the transporter delivering it fromthe airport to
the store, or, it could be transported from the airport to the
store in a rented vehicle to which a local tax would be applied.
The store would than collect the local tax fromthe consunmer who
purchased the apples. It could be difficult to separate the various
taxes in order to specify that only one tax woul d be | evi ed.

Co-Chair Green expressed that there is a "distinction" between the
inmposition of a local tax on a purchase of a product such as an
apple and "the State paying mllions of dollars for |ocal projects
...wWhi ch noney does not go to the project”. That is the issue being
addressed in this | egislation.

9:57:40 AM

Senat or Dyson observed that "the sales tax on the services that a
subcontractor provides"...differs "in order of magnitude" fromthe
taxes placed on the sale of consunmer goods such as apples. He
agreed with Co-Chair Geen's comment that the action of inposing a
| ocal tax on State resources that are being used to construct
sonmething of "significant value to the local comunity ... sounds
like the local community is |ooking for another way to bite the
hand that is feeding”" it or "providing a huge resource at very
little direct cost to that community".

Co-Chair WIlken nmoved to report the bill from Commttee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal note.

There being no objection, SB 158 was REPORTED from Comrittee with
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zero fiscal note #1, dated April 6, 2005 from the Departnent of
Commerce, Comrunity and Econoni c Devel opnent.

9:59:40 AM
#sbh88

SENATE BI LL NO. 88
"An Act relating to the policy of the state regarding the

source of funding used to cover a shortfall in general fund
revenue. "
This was the second hearing for this bill in the Senate Finance
Commi ttee.
Co-Chair WIlken, the bill's sponsor, stated that in the tine since

the April 5, 2005 first hearing on this |egislation he has been
encour aged by the conments, suggestions, and ideas that individuals
have shared with him During those conversations, it has been
realized that "this is a very flexible plan ...that can be used as
needed when needed". He acknow edged that "it is strange" to be
di scussing this legislation during a tine when the State's oi
revenues are increasing. However, it is encouraging that "we don't
have our head in the sand”. No one should ignore the projected
future oil revenues the State could receive as reflected on what he
referred to as the "sensitivity chart”, on page five of the "Senate
Bill 88 A Bridge to Devel opnent A Policy on General Fund Revenue
Shortfall"™ handout [copy on file] discussed during the April fifth
heari ng.

Senator Stedman sunmarized that the plan proposed in this
| egislation would, were the State to experience a revenue
shortfall, split the draw that m ght historically have occurred on
"the State's savings account”, the Constitutional Budget Reserve
(CBR), between the CBR and the Earnings Reserve Account (ERA) of
the Permanent Fund. While the principal of the Permanent Fund is
protected, the Legislature has the Statutory authority to
appropriate noney from the ERA after dividends and inflation
proofing have occurred. Over the past several years, a total of
approximately five billion dollars has been drawn fromthe CBR to
address the State's funding shortfall. The CBR bal ance today is
approximately $2.4 billion. Wre the State to continue having a
funding deficit, the draw on the CBR m ght |ower the balance to "a
t hreshol d of approximately one billion dollars. This is of concern
to the Adm nistration”. While there is debate in regards to what
appropriate balance should be maintained in the CBR "clearly at
sone point, the State needs to have an adequate cash reserve to use
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in cash managi ng its week-to-week business relationships". Rather
than incorporating |anguage into regulation or Statute, this
| egi slation would "recommend a policy for the Legislature to foll ow
to extend the life of the CBR' by "jointly and equal |l y" draw ng on
both the ERA and the CBR The intent is to extend the life of the
CBR with the hope that the State could reach the point where
revenue froma gas pipeline or oil field expansions could provide
additional revenue to the State. "On the surface” this is good
policy ...some decision should be made. While he had supported the
Percent of Market Value (POW) plan legislation that had been
di scussed the previous year as a neans through which to address the
State's fiscal dilemma, the Legislature had not adopted it.
Ther ef ore anot her plan nust be pursued through which to address the
continuing problem Conprom ses along the way woul d occur.

Senat or St edman shared that his concern with this proposal is that
nei ther a maxi num CBR or ERA draw anount limt is specified nor has
a "trigger point" or a specified CBR bal ance been identified upon
which time the draw would be split between the two accounts.
Nonet hel ess, he woul d not oppose advancing the bill because he felt
that the "debate needs to go forward". It would be in the best
interest of the State to further discuss and debate the nerits of
the bill. "Clearly the nunbers" and the sponsor's presentations are
very "enlightening. The inpact is mninmal" in conparison to that of
inposing a State incone or sales tax "on the individual wealth of
t he Al askan residents".

Senat or Stedman suggested that, in the "finer points of a long
range fiscal plan", consideration be given to incorporating a
trigger point of, for exanple, a $2.5 billion CBR bal ance being the
point at which any draw woul d be equally split between the CBR and
the ERA. Thus the ERA would not be utilized were the State to
experience "the good fortune" of such things as econom c expansi on,
addi ti onal resource devel opment revenues, and budgetary controls
that negated the need for a CBR draw and its bal ance renmai ned above
the specified threshold. He considered the "Pernmanent Fund the
source of capital of last resort for virtually everything in the
State". It is estimted that the CBR would contain funds for
approxi mately another ten years; therefore the State nust devel op a
plan that would fund State operations until at |east the year 2015.

10: 07: 16 AM

Senat or Stedman desired that the State's policy decisions relating
to this bill would include a maxi rum ERA draw anmount. This issue
woul d require nore work than the issue of designating a CBR trigger
bal ance. "The point is that" it would be very easy for Legislators
t o appease constituents by presenting "nore proposals for capital
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spending than the State could possibly fund ...and it is al so easier
to let the budget grow than to hold it back"”. Easily accessible
funding could serve to increase the State's operating budget to a
point that would not be in the best financial interest of the
St at e.

Senat or Stedman concluded therefore that incorporating a maxi num
limt on the ERA draw in addition to establishing a CBR Trigger
mechani sm bal ance woul d be worthwhile efforts in regards to this
bill. Wen this issue noves fromthis Commttee to the Senate Rul es
Commttee, it should be acconpanied by a clear nessage to the
people in the State "that the Legislature is serious about dealing
with this fiscal issue". The State's fiscal issue has been
di scussed for years and cannot be ignored, even now when the price
of North Slope crude oil is in the range of $48 a barrel. High oi
prices would provide additional tinme in which the issue can be
addr essed.

10: 09: 54 AM

Senat or Dyson concurred with Senator Stedman's remarks and al so
echoed Senator Stednman's conplinments regarding the efforts exerted
by Senator Wl ken in the devel opnent of this |legislation and his
"clear" portrayal of the State financial situation going forward.

Senat or Dyson stated that as the solutions to the State's fiscal
crisis are discussed, it would be his desire that in addition to
the inclusion of such things as a "trigger point" on the CBR
bal ance and "stringent restraints"” on State spending, that prior to
utilizing ERA funds, consideration be given to incorporating a
general State tax. He would support "a consunption tax of sone

sort". A paradigm shift is occurring and these discussions are
alerting the public that the State could not continue "wth
busi ness as usual . Tough deci sions nust be nade.

Senat or Dyson stated that, while he would object to a notion to
nove this bill from Conmttee, the discussion is val uable.

In response to a question from Co-Chair Geen, Senator Dyson
restated that he would object to noving the bill fromComittee.

Co- Chair G een asked whether the reason for that position was to
allow the Commttee to conduct further the work on it as Senator
Dyson's desire to not nove the bill fromConmmittee was in conflict
with his earlier remarks in support of developing |egislation
t hrough which to address the State's fiscal gap.

10: 12: 09 AM
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Senat or Dyson opined that a "better product” could be devel oped
that would neet his and Senator Stedman's concerns. Wile he
"guessed" that the bill would nove forward, it would do so w thout
"his support at this tine".

Co-Chair G een asked Co-Chair WIken whether his desire is for the
| egislation to nove forward at this time or whether the suggestions
presented by Senator Stednman and Senator Dyson be further
considered by this Conmmttee.

10:12: 45 AM

Co-Chair WIlken responded that due to the amount of other
| egislation that the Conmttee nust address during the limted tine
remaining in this Legislative session and the fact that he did not
expect this bill to be adopted by the Legislature this year or even
the following year, his desire would be to nove it from the
Commttee at this tine. This "very flexible" policy legislation
could be revisited and adjustnments could be nmade were the need to
arise. He noted that the bill could be returned to the Commttee
for further consideration and that he is receptive to sone of the
suggestions that were offered. In view of the favorable fiscal
situation that the State is currently experiencing, it is his
determnation that this legislation would not be awarded nuch
forward nmonmentum Were the decision made to keep the bill in
Commttee, he doubted it would receive another hearing this
Sessi on.

Co-Chair Geen commented that in 1997, 1999, and 2002, she had been
"very involved" in efforts to protect the Permanent Fund Di vi dend
and incorporate inflation proofing of the Fund in the State's
Constitution. This purpose was to protect the Fund from being "the
focus of the conversation”™ when addressing the State's fiscal
challenge. It is frustrating that those efforts did not cone to
fruition. Nonethel ess, |anguage that is worthy of nentioning in Co-
Chair WIlken's aforenentioned presentation is the line itemon page
25 that states that this legislation "strengthens the A aska' s bond
rating and saves mllions of dollars". "There's a terrible irony in
the State's" funding, bonding, and revenue scenari os because "we do
not use anything fromthe Pernmanent Fund earnings"; that noney "is
not considered part of the State's revenue stream ...Therefore, it's
not part of the State's fiscal plan, it doesn't reflect as well as
it should on" the State's bond rating. However, people who "survey"
the State's debt situation determne that the State has m ni mal
debt. Nonet hel ess, they point out that "the State does not have a
fiscal plan, which really neans you don't have an inconme tax". This
is being nmentioned as, today, April 15th, is the date that
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individual's federal inconme tax is due. She declared that she does
not support a State incone tax and for that reason alone, she is in
favor of this legislation. The State nust determ ne how to inprove
its ability, "in tinmes of need", to bond for a needed project by
being able to show that the Permanent Fund is a conponent of the
State's portfolio. Currently, that is not the case. It is "awful"
that the State nust be required to show "on paper"” that the
Legi slature could use Pernmanent Fund earnings, even though the
Legislature already has the authority to do so. "It's not
prohibited, it's allowed, it's provided and ... nothing in this
shoul d constitute a limtation on that right or charge".

10:17:12 AM

Co-Chair Geen voiced appreciation for Co-Chair WI ken' devel opnent
of legislation that woul d renove "pressure” on both systens. This
| egi slation, "nore than anything" protects the CBR "It ends the
conversation of 'oh, how horrible that you have to take noney from
the CBR ".

10:17: 37 AM

Senat or Dyson voi ced appreciation for Co-Chair Geen's remarks and
clarified that his comrents should not be m sconstrued, as he
"clearly" understands that the Permanent Fund was established to
provide funding when the day cane that oil revenues were
insufficient to fund State operations. Nothing nore would be
required to allow "the Legislature to access the ERA for support of
governnent". Accusations that he is "nuch too idealistic or naive"
occur when he shares his position that the three sources of State
i ncone: revenues, the CBR and the ERA, should be accessed in that
order rather than being viewed as equals. The CBR should be used
for the short-termand the ERA for the long-term He woul d support
utilizing "the ERA to support a | evel of governnent that the State
requi res when revenues are insufficient and the CBR approaches”
sone determ ned mininmal threshol d.

AT EASE 10:19:35 AM/ 10:19:45 AM

Co-Chair WIlken reiterated his earlier comment that, "the beauty of
this is that it provides a great deal of flexibility for this
Legislature and all Legislatures that wll follow until we can
build a bridge to devel opnent”. The details woul d be devel oped over
time, as currently sufficient funds are avail able; however, there
would be a need to conplete the task within four, six, or ten
years. That is what this legislation "is all about”. He again
voi ced appreciation for the support that the |egislation has
received. It is a flexible plan and would provide one nore too
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t hrough which to balance the State's budget, "with m ninmal inpact
to famlies and those people who choose to invest” in the State.

Co-Chair G een asked regarding the use of the word "policy” in

Section 1(b), line five, page one of the bill; specifically whether
a "policy" differs from being a nandate or a requirenent or the
word "shall", in that it is a suggestion

Co-Chair WIken responded that, in this sense, the term"policy" is
a suggestion: it could be ignored, changed, or whatever the
Legi slature seated at the tinme, mght feel appropriate.

Co-Chair WIlken nmoved to report the bill from Commttee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal note.

Senat or Dyson obj ect ed.
Aroll call was taken on the notion.

I N FAVOR. Senator d son, Senator Hoffrman, Co-Chair W] ken, and Co-
Chair G een

OPPCSED: Senat or Dyson and Senator Stedman
ABSENT: Senat or Bunde
The notion to report the bill from Conmttee PASSED (4-2-1).

SB 88 was REPORTED from Commttee with Departnent of Revenue zero
Fiscal Note #1, dated February 15, 2005.

#
ADJ QURNIVENT

Co- Chair Green adjourned the neeting at 10: 22 AM
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