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ACTI ON NARRATI VE

CHAIR GARY STEVENS called the Senate Community and Regional
Affairs Standing Committee neeting to order at 1:31:36 PM
Present were Senators Stedman, Wagoner, and Chair Gary Stevens.
Senators Kookesh and Ellis arrived during the course of the
nmeet i ng.

SB 171- NPR- A COMVUNI TY GRANT PROGRAM
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CHAI R GARY STEVENS announced SB 171 to be up for consideration.
1:32: 08 PM

SENATOR WLKEN read the sponsor statenent into the record to
frame the Power Poi nt presentation:

Senate Bill 171 examnes the National Pet r ol eum
Reserve - Alaska (NPR-A) Mtigation Gant Program
adm ni stered by the Departnent of Comerce, Conmunity,

and Econom c Developnent (DCCED) and nodifies the
selection process to provide for active oversight by
the | egislature.

The bounty of NPR-A is thought by nmany to match or
exceed the oil and gas deposits found at Prudhoe Bay
or Kupar uk. As was nentioned in the Anchorage Daily

News, February 15, 2005, “(The) Bureau of Land
Managenent estinmates NPR-A northeast corner could hold
nore that 2 billion barrels of crude oil and 3.5
trillion cubic feet of natural gas.” Al'l Al askans

| ook forward to the tinme when they can enjoy the
benefits of reasonable and responsible devel opment of
t hese natural resources.

When nenbers of the United State Congress authorized
conpetitive leases in NPR-A in 1980, they recognized
that developnent in the petroleum reserve m ght
severely inmpact conmunities in or near the area. The
f eder al | egi sl ation directed t hat t he revenue
generated through NPR-A devel opnent be used first to
mtigate direct inpacts, if any, to nunicipalities,
and then by the rest of the State of Al aska. Thi s
federal directive in 1980 created two troubling issues
t hat today pose significant problens.

First, the federal legislation is in direct conflict
with the Alaska State Constitution. The State of
Al aska receives from the federal governnent 50 percent
of royalties and |ease paynents from the oil and gas
devel opnment in NPR-A As required by federal |aw,
these funds are avail able, before consideration of any
ot her public purpose, to communities that denonstrate
inpact from resource developnent in NPR-A Thi s
directive is at odds wth Article IX, Section 15 of
our constitution.

SENATE CRA COW TTEE - 3- April 20, 2005



At |east twenty-five per cent of all mneral
| ease rentals, royal ties, royalty sale
proceeds, federal mneral revenue sharing
paynents and bonuses received by the State
shall be placed in a permanent fund.

Senate Bill 171 recognizes this unsettling conflict,
but does not overtly address or renmedy the conflict
between our State Constitution and federal |aw Thi s
i ssue, while bothersonme, is set aside for another day.
| nst ead, this legislation speaks to the second
troubl esone issue of how the federal NPR A paynents
are distributed to Alaska conmunities that may be
severely inpacted by oil and gas devel opnent wthin
the National Petroleum Reserve. Wth the sizeable
increase in NPR-A |ease paynents since 2000 and wth
the clear expectation of future and profitable growh,
now is the tine to revisit how the NPR-A paynents are
distributed and why. It is the ~charge of the
| egislature to devise a nethod to fairly allocate the
financial benefits of NPR-A to all citizens of Al aska
while, at the sanme time, recognize and mtigate the
direct inpact of developnment on certain conmunities as
required by federal |aw

In response to a 1986 Al aska Superior Court decision,
Senate Bill 171 sets in place a systemto grant inpact
assistance to municipalities nost directly or severely
inmpacted by oil and gas activity within the National
Pet rol eum Reserve — Al aska. First, the Departnent of
Commerce, Community, and Econom c Devel opnent shall
review and conduct a prelimnary evaluation of each
grant application to determ ne whether the comrunity
can denonstrate “extraordi nary muni ci pal and
educational operating expenditures attributable to oil
and gas developnent in NPR-A that are beyond the
municipality’ s reasonable capability to neet.” ( See
SB 171, page 3, lines 3-6) The departnment will submt
alist of all qualifying projects to the |egislature.

Second, the Special Legislative QI and Gas NPR-A
Devel opnent | npact Review Committee, conposed of three
Senat e fi nance menber s and t hree House of
Representative finance nenbers, wi | | review the
submtted applications and within 45 days forward the
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commttee’s reconmmendation to the respective finance

commttees for possible funding.

Third, twenty-five percent of the NPR-A paynents wl|
be deposited to the principal of the Al aska Pernanent
Fund and .5 percent to the Public School Trust Fund,

as required in AS 37.14.110. If the anmounts awarded
to qualified nunicipalities as grants exceed the
avail able noney, each deposit in the previously
mentioned funds and each grant wl]l be reduce
proportionately.

And |ast, a successful grantee shall submt to the
Depart ment of Commer ce, Comuni ty, and Econom c
Devel opnent a financial report and a copy of an

i ndependent audit or review covering any previous

grants before any subsequent grants are awarded.

1:37:41 PM

SENATOR W LKEN gave a PowerPoint presentation titled,

| npact Mtigation Progrant [copy in file] as follows:

Page 1

"NPR- A

"The duty inposed by the federal governnment ultimately

falls upon the Al aska Legislature..."
Barrow vs. State

Judge Walter Carpeneti, March 18, 1986
Page 2

Al aska Constitution vs. Al aska Statute
e Inpact mtigation programas seen today
e The inportance of the word "inpact"”
* Senate Bill 171

1:38:42 PM
SENATOR W LKEN showed the | ocation of NPR - A

Page 3

Nati onal Petrol eum Reserve - AK, the Alaska WIldlife
Ref uge, the Trans- Al aska Pipeline, Native owned | ands,

oil fields and other reference points.
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e 23.5 mllion-acre petroleum reserve is about
the size of Indian

e The area between the Brooks Range and the
Arctic Ccean

1:39: 09 PM
Page 4
Hi story of NPR

1923 - Navel Petrol eum Reserve established by
Presi dent Warren Hardi ng

1976 - The Departnent of Interior assumed jurisdiction
and changed the nanme to National Petroleum Reserve -
AK

1980 - Congress addressed changes
1:39:31 PM
Page 5

Changes to NPR-A were nmade in Congress in 1980

e Conpetitive |leases were authorized in 42
U.S.C. Sec. 6508

* Federal law cleared the way for the private
devel opment of NPR-A resources

« State of Alaska and the federal governnent
agree to split the revenues.

1:40: 01 PM
Page 6
The Legi sl ature responded
To the new federal |aw "The State is required to
give priority to comunities 'nost directly or
severely inpacted by devel opnent.™
Establishing a special revenue fund wthin the
Departnent of Revenue (CS SB 835 am H, 1982)

Half the NPR-A receipts appropriated to
communities affected by |easing
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Half the receipts are available for state
appropriation

1: 40: 37 PM
Page 7

But Governor Hanmond vet oed June 24, 1982

"The dedication of such federal nonies appears to be
inconsistent with the dedication of revenue to the
Al aska Per manent Fund."

Al aska State Constitution
Article I X Section 15
Al aska Per nanent Fund

"At least twenty-five percent of all mneral |ease
rentals, royalties, royalty sale proceeds, federa
m neral revenue sharing paynents and bonuses received
by the State shall be placed in a permanent fund."
(Adopted in 1976)

SENATOR W LKEN said that few are aware that four communities and
one borough have "junped ahead: of deposits into the Al aska
Permanent Fund in receiving appropriations. Mst Al askans assune
the royalties are shared equally. He said that sone would argue
that the royalties are "received: after the four comunities are
allotted a portion. He contended that the funds should be
considered "received" once the federal governnent appropriates
t hem

1:41: 05 PM
Page 8

And so the legislature...
Wthout a specific state | aw on the books. ..

* Received $48.6 mllion during the early
1980s

e Deposited half of the State's share into the
Permanent Fund and .5 percent to the Public
School Fund

* Deposited the remainder of the funds in the
General Fund

1:41:16 PM
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Page9

Cal cul ation by Al aska Constitution
In 1982, the Legislature appropriated the NPRA
recei pts according to the Al aska State Constitution

NPR- A Recei pts $48, 600, 000
50% of gross receipts to Perm Fund (24, 300, 000)
.5 of gross receipts to Public School

Tr ust (243, 000)

Avail able to General Fund for
| npact ed Communities
24, 057, 000

1:41: 35 PM
Page 10

But what about the federal |aw?

e In 1985, the North Slope Borough and NPR-A
conmmuni ties sued the state

e The plaintiffs wanted:

1. A "rational process” for
communities to apply for t he
grants

2. Declaration that all NPR-A funds
be automatically deposited into
the special revenue fund and
avail able for grants

3. A system to separately account the
receipt of NPR-A funds and to
reconstitute the special revenue
fund

SENATOR W LKEN enphasized the reference to a revenue fund as
opposed to the Al aska Permanent Fund. The special revenue fund
is not unlike the Alaska Mental Health Trust fund, he said.
1:42:16 PM

Page 11

The Superior Court said...

Barrow v. State, Alaska Superior Court, Judge Walter
Car peneti, March 18, 1986
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1. The State is required to establish a system to
grant inpact assistance to subdivisions nost
directly or severely inmpacted by NPR-A activity.

2. Automatic deposits into the Permanent Fund and
General Fund violates the federal |aw.

3. Under the suprenacy clause of the federal
constitution, federal |aw controls.

1: 43: 00 PM

In 1986 HB 491 established the inpact mtigation program and
authorized the departnment to adopt regulations to set up
criteria for awardi ng NPR-A grants.

The Legislature appropriated $24.5 million to reconstitute the
NPE- A speci al revenue fund.

1:43: 25 PM
Page 12

The Legislature listened
* Adopted legislation to inplenent the court
findings (CS HB 491 (FIN), 1986)
 Established t he | mpact
Mtigation Program
 Authorized DCCED to adopt
regul ations setting eligibility
criteria for NPR-A grants
e Appropriated $24.5 nmillion to
the NPR-A special revenue fund
Judge Carpeneti ruled that the NPR-A speci al
revenue fund be reconstituted. The $24.5
mllion paynent was in response to this ruling.

Page 13

Where did the noney go?
First and f or enost , grants to four i npact ed
comunities

After that...

1. 50 percent to the principal of the Perm Fund
2. .5 percent to the Public School Trust Fund
3. Renmmi ning anounts to the General
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Note: In 1999, HCS CSSB 157 (FIN amH (1999) passed
the Legislature and requires a 25% deposit to the
Permanent Fund and allows a deposit to the Power
Cost Equalization fund before the General Fund.

1:43: 47 PM
Page 14
Cal cul ation by Al aska Statute (AS 37.05.530 (9))

Conforne with 1980 federal |aw which conflicts wth
our Al aska Constitution

NPR- A Federal Receipts
$31, 623, 800

Grants to NPR-A Conmunities (DCCED Rec)
(24, 706, 500)

Net NPR- A Receipts

6, 917, 300

25% of Net Receipts to Permanent Fund
(1, 729, 300)

. 5% of Net Receipts to Public School Trust
(34, 600)

Avai | abl e Receipts for PCE (May be approp.)
5, 153, 400

Renmai nder Avail able for General Fund if any
(Exanpl e uses requested FY 06 nunbers)
1:44: 47 PM
Page 15
Conparison of Two Met hods

AK Constitution vs. AK Statutes
AK Constitution AK St at ut es
Art. I X, Sec. 15 (per federal |aw)

NPR- A

Fed Rcpts $31, 623, 800 $31, 623, 800
25% of Gross

Rcpts to

Per m Fund (7,906, 000)

. 5% of G oss

Rcpts to
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School Fund (158, 100)

Gants to

Conmuni ti es

( DCCED Rec) (23, 559, 700) (24, 706, 500)
25% Net to

Per m Fund 1, 729, 300)
.5% Net to

School Fund (34, 600)
Avai | abl e for PCE

(May Approp) 0.0 5, 153, 400
Avai |l abl e for

GENERAL FUND 0.0 Remai nder

if any
Exanpl e uses requested FY 06 anount.

SENATOR WLKEN said this denmonstrates the conflict between the
Constitution and statute and the affect 1is "shorting ny
grandkids by 80 percent” of the anount stipulated by the
Constitution. "The future is being shorted by this federal |aw
that provides the Permanent Fund could receive NPR- A receipts
only after the requests of four communities That issue is not
addressed in this bill, he said. It is a matter for future
consi derati on.

Page 16
NPR- A I npact Mtigation Program

Al aska Constitution vs. Al aska Statute
Current |Inpact Mtigation Program

| nportance of "I npact"”

Senate Bill 171

1:48:20 PM
Page 17

The Current Mtigation Program

Comm ttee Substitute for House Bill 491 (FIN), 1986
US. Dept of Interior notifies Dept. of Commerce,
Community and Econom c¢ Devel opnent regardi ng possible
NPR- A Federal Receipts

Flow Chart denonstrating subsequent process as

foll ows: NPR-A Conmunities
1. Public Notice & Request for Applications
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DCCED

2. Requests

Revi ew Conmittee

3. Evaluate & Recommend Proposal s
Legi sl ature

4. Comm ssi oner Requests Fundi ng
DCCED

5. OK Fundi ng

1:49:16 PM
Page 18

Where are the Communities?
[ Map  of NPR-A and surrounding area
communities identified as foll ows:

Bar r ow

Popul ation - 4, 300

Medi an Househol d | ncone - $67, 000

with f our

Cty Responsibilities - Bingo, Conmunity
Center, Roller and 1Ice R nk, Teen and
Recreation Center, Housi ng, Cty Hall,
Little Dri bbl ers, Taxi s, Summer Yout h

Enpl oynment, G avel Sales

Cty of Wainwight

Popul ation - 531

Medi an Househol d I ncone - $54, 000
City Responsibilities - None |isted

Cty of Atqgasuk
Popul ation - 218
Medi an Househol d | ncone - $66, 607

Cty Responsibilities - Bingo, Room Rentals,

Community Center, Recreation, Cable TV

Gty of Nuigsut
Popul ation - 430
Medi an Househol d | ncone - $48, 036

City Responsibilities - Comruni ty

Dock, Cable TV

Source: DCCED and Al aska Muni ci pal
Al aska Municipal Oficials Directory

1: 50: 13 PM
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Page 19

Total Distribution to Date
...and FYO7 projections

Bar graph showing amount of the Gant Awards in
amounts between $0 and $50,000 for the years 1980
through 1986 and FY 87 through FY 08. A notation
states: FY 06 is the requested anobunt. FY 07 is the
projected anmount from the proposed NPR-A summer | ease
sal es.

Since 1980, a total of $117,249,388 has been awarded
to 4 conmmunities.

(Tot al includes the FY 06 requested anount of
$24, 706, 500)

(FY 87 and FY 91 include 5 conmunities)

1:51: 35 PM
Page 20

A Perspective in Statew de Terns

VWhat if ... the FY 06 requested grant anmount was
conputed on a per person basis, what would that mean
for other AK communities?

SENATOR W LKEN said that if broken down per capita, the current
year distribution would represent $4,500 per person. This is a
grant program with no match. This analysis is the spirit of the
| aw versus the letter of the law. He suggests that the spirit of
the law was not to pass out this kind of noney to a certain part
of the popul ation.

1:54: 04 PM

SENATOR WAGONER asked about the federal side of |edger. He
assunmed that 50 percent of everything that's been divided on
projects is federal and isn't touched by the formula.

SENATOR W LKEN replied, "W never see it. It just stays in the
federal budget. W would only see it as it flows through federa
appropriations. It stays in Wshington and they send us 50
percent."”

1:54: 49 PM
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The inportance of the word "inpact.”" Alaska |aw says the
municipality may use NPR-A funds only for services to alleviate
the inpact of oil and gas devel opnent within NPR-A. According to
regul ati ons put in pl ace, "I npact " neans "reasonably
attributable to NPR-A oil and gas activities under the federa
| aw. "

1:55:48 PM
Page 21
Where is NPR-A oil and gas activity?

Vai nwight is 220 mles from NPR-A devel opnent, Barrow
is 160 mles away, Atgasuk is 160 mles away and
Nui gsut is six mles down the road.

1:56:42 PM
Page 22
Where is the NPR-A O&G activity?

[Map of northern Alaska showing NPR-A the Al aska
National WIldlife Refuge, the Trans-Al aska Pipeline,
Native lands, certain oil fields and other points of
ref erence.

Proximty to Current NPR-A G| and Gas Activity

Wai nwight - 220 mles

Barrow - 160 mles

Nui qsut - 6 mles

At gasuk - 160 mles

Page 23
And the main O8G Activity?
[ Map showing area of North Slope O%G Activity between

the eastern boundary of the National Petrol eum Reserve
- Alaska and the western boundary of the 1002 Area of

ANVAR.
Highlighted are: Units, Drill Pad, Town Location,
Dal t on H ghway, Tr ans- Al aska Pi pel i ne, al

Accunul ati ons, and Gas Accumnul ati ons.

1: 57: 29 PM
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Page 24
Today "I MPACT" is rated as a m ni mum consi derati on

FY 01 NPR-A
| npact M tigation Program

Basis for Recomrendati on
Description - 15 points
| npact - 50 points
Budget - 15 points
Readi ness - 15 points
Capability - 5 points

FY 03 NPR-A
| npact Mtigation Program

Basis for Recomrendati on
Description - 30 points
| npact - 30 points
Budget - 20 points
Readi ness - 15 points
Capability - 5 points

FY 05 NPR-A
| npact M tigation Program

Basis for Recomrendati on
Description - 25 points
| mpact - 25 points
Budget - 20 points
Readi ness - 20 points
Capability - 10 points

As adm ni stered by the DCCED
Page 25

What does the | aw say?
e Federal Law - 42 U S.C. 6508
* In allocation of the NPR-A funds, the
State shall give priority to use by
subdi visions of the State nost directly
or severely inpacted by the devel opnent
of oil and gas |eased in NPR A

« Al aska State Law - AS 37.05.530
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* A nunicipality may use the NPR-A funds
only for services to alleviate the
i npact of O&G devel opment within NPR-A.

» Al aska Regul ations - 3 AAC 150. 050

* | npact neans an effect reasonabl y
attributable to NPRA O activity
under 42 U.S.C. 6508.

Page 26
Regs Define |Inpact to Mean

Reasonably attributable to NPR-A O%G activities on the
followi ng (3 AAC 150. 050):

 Popul ation

* Enpl oynent

* Fi nances

« Social/Cultural Values

e Ar & Water Quality

* Fish & WIldlife Habitat

e Ability to Provide Services
e O her Denonstrabl e Things

Page 27
Impact is the First Criteria

[ Fl ow chart followi ng a project request as follows.
| rpact ed?
Muni ci pality?
Directly or severely inpacted?
Reasonably attributable to...?
No - Application Rejected
Yes - Application Scored
Description

Budget
Sustai nability
Capability

No - Request not Funded
Yes - Funded
Appropriation by the Legi sl ature]

The State shal | give priority to

subdi visions of the State nobst directly or
severely inpacted (42 U. S. C. 6508)
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2:01:25 PM
Page 28
An exanpl e for review

Wai nwri ght Lagoon Boat Launch - $525,000 - To replace
or renovate the Wai nwight Lagoon Boat Ranp

"I npact™ on Popul ation

Appl i cant
"Construction of t he oi | producti on
infrastructure and pipeline has driven up
the growm h of population.™

But. ..
The popul ation of Wi nwight has increased
from492 to 546 in 1990 - 2000.

"I nmpact" on Enpl oynment and Fi nances

Appl i cant
"Due to decline in property tax revenues
from aging O infrastructure. The borough
cannot financially help the conmmunity."

But. ..
The reduction in revenue is not due to NPR-A
devel opnent .
In fact, NPR-A devel opnent will increase the
bor ough revenues.

Page 29

...and to continue
Wai nwri ght Lagoon Boat Launch - $525, 000

"I npact” on Social and Cul tural Val ues

Appl i cant
"The social disruption pronmpted by oil and
gas developnent affects many traditiona
activities."

But. ..
Wai nwr i ght IS 220 mles from NPR-A
devel opnent .

"I nmpact” on Fish and Wl dlife Habitat
Appl i cant
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"Access to hunting areas would change in oil
devel opnent reduces the availability of
subsi stence resources. "

But. ..
Past experience at Prudhoe Bay has shown
that O&G activities and wldlife can co-
exi st.
Questi on: Ver e t he listed i npacts reasonabl y

attributable to O&G devel opnent wi t hi n NPR- A?

A review comrittee of three rated "lInpact"” only 20
poi nts out of 100, the project was recomended.

Page 30
And anot her exanple...

City of Barrow I|Inmpound and Disposal Site Project -
$174, 389

"I npact" on Visual Resources

Appl i cant
"Many of the abandoned vehicles that the
City of Barrow has all owed people to dunp on
city land were brought to Barrow during the

oil boom in the last quarter of the 20th
century."

But. ..
The "oil boont discussed was outside NPR-A
The inpact nust be "reasonably attributable"
to oil and gas devel opment within NPR_A.
No ot her inpact was stated by the applicant.
Question: Was the listed inpact reasonably
attributable to O&G devel opnent within NPR-
A?

The review commttee rated "Inpact"” between 20 - 24

poi nts out of 100; the project was recomended.
Page 31

And anot her one. ..
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04

Roller Rink Renovation Feasibility Study - $63,556 -
to identify the costs to renovate the Barrow Roller

Ri nk

"I npact" on Enpl oynent

Appl i cant
"Although an estimated 4,000 jobs exist on
the North Slope in the O% industry only a
fraction are held by Inupiat."

But. ..
The vast mjority of the jobs in the O8G
industry are not reasonably attributable to
NPR- A devel opnent .

"I nmpact™ on Unenpl oynent

Appl i cant
"As the econom c benefits of O&G devel opnent
begin to decline, it |eaves nenbers |ess
able to survive..."

But...
The decline in O&G developnent is not in
NPR- A, this petroleum reserve is just
begi nning to be expl ored.

Pate 32

...and to continue

City of Barrow Roller R nk Renovation Feasibility

Study - $63, 556

"I nmpact: on Social and Cul tural Val ues

Appl i cant
"The decline in subsistence resources due to
NPR- A O%G devel opnent negatively inpacts the
| nupi at culture.”

: :53 PM

But. ..
St udi es are currently undert aken to
determne the inpact to wldlife, if any, to
Barrow residents 160 mles from Al pi ne.

"I npact" on Public Services

Appl i cant
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Al t hough the popul ation has had a small, net
loss in the previous five years, the burden
on the City of Barrow has not been reduced.

But...
Most of the workers connected with NPR-A
devel opment reside on the oil conpany's
production sites and not in |ocal towns.

Questi on: Ver e t he listed i npacts reasonabl y

attributable to O&G devel opnent wi thin NPR-A:

A review committee of three rated "lInpact"” between 15
- 25 points out of 100; the project was recomended.

2:06: 06 PM
Page 33

Addi ti onal Concerns

e Gants are all funded as capital projects and the
dol lars do not |apse (AS 37.25.020)
e But less than 40% of the grants are for
capi tal projects (the mjority of
grants are for operating expenses)
e Funds are approved before old grants for the sane
pur pose are expended.. .
e As an exanple of many grants, only 15%
of an FY 04 group-operating grant of
$1,759,484 to survey wildlife is
di sbursed, but an FY 06 grant for
$2,461,368 is recommended for the sane
pur pose.

2:07:12 PM
Page 34

To conti nue
* Few grants follow tinelines

e Only 40% of grant funds scheduled for
conpl eti on on 6/30/05 has been spent
e Awards are not based on successful conpletion of
previ ous grants
FY 00 - Nuigsut Cultural Center Construction
- $939,800 - Not Started as of 4/26/05
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But
FY 02 - Nuiqgqsut Cultural Center Operating -
$288, 000

These grant funds wll be wused for new projects
W thout notice to or approval fromthe Legislature.

2:09: 20 PM
Page 35

NPR- A
| npact M tigation Program

Al aska Constitution vs. Alaska Statute
Current Inpact Mtigation Program

| mportance of "I npact™

Senate Bill 171

Page 36

Now is the tinme
To listen to the Al aska Superior Court (Barrow v.
State, March 18, 1986):

"The duty inposed by the federal governnment ultimately
falls upon the Al aska Legislature and it includes the
duties to examne the clained needs of t he
subdivisions arising from oil and gas devel opnent
inpacts, to evaluate them and, it the clained needs
are found to exist, to rate themin order of priority,
and to nmeet the out of NPR-A revenues."

Page 37

Legi sl ature has authority...
1. To examne the clains for financial assistance
2. To evaluate and rank the grant requests
3. To determne the appropriate amount of NPR-A
revenue for use by inpacted nunicipalities
4. To determne the specific projects that are
funded

Legal Services nenorandum March 18, 2005

2:10: 42 PM
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Page 38
Senate Bill 171

"It is the intent of the legislature to provide

tenporary energency financial assistance to
municipalities for the purpose of neeting certain
extraordinary operating and capital inprovenent

expenditures necessitated by NPR-A oil and gas
devel opnment." (Section 1. LEG SLATIVE INTENT in
t he proposed | egislation.)

» Establishes a Legislative |Inpact Revi ew
Comm ttee (conposed of 3 finance nenbers of
each body)

e Consults with DCCED and then
approves and forwards grant
recommendations to respective
finance comm ttees.

Page 39

And to continue

e Deposits to unique funds are based on the
total federal NPR-A receipts

e Perm Fund and Public School Trust

e Gants are awarded for one year, unless
ot herw se noted

» Lapse noney is appropriated to the Pernanent
Fund, School Trust, or Ceneral Fund

Page 40

Now is the tine...
To consider SB 171

...and establish a nethod to fairly allocate

the financial benefits of NPRA to all

Al askans while, at the sane tinme, mtigate

the direct inpact of devel opnment on certain

comunities as required by federal |aw
SENATOR W LKEN concl uded the presentati on.

2:12: 36 PM
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CHAI R GARY STEVENS recapped that under this proposal it would
take two legislators from each body to agree so nothing could
happen wi thout the four votes out of the six nenbers.

SENATOR W LKEN expl ained the proposed review conmittee is
nodel ed after the |egislative conference conmttee process.
Two nmenbers of the majority and one nenber of the mnority
party from each body would serve and two affirmative votes
from each body would be required to fund an award. This
standing conmttee would review all requests and submt
recommendations to the full finance conmittees for
inclusion in the annual capital appropriation.

SENATOR WAGONER asked why there wuld be no federal
participation since it's a federal program

SENATOR WLKEN told himto wite his Congressnan. He continued
to say, "I don't think there's any question that these
comunities are |like any other conmunity in our state. They get
| ots of federal help."

SENATOR ALBERT KOOKESH questioned whether there is a federal
definition of "inpact" or whether it had been entirely up to the
Senate and House to determ ne the definition of "inpact."

SENATOR W LKEN said that's how he viewed it and originally it
appears that the Legislature asked the departnent to define
"i nmpact . "

CHAI R GARY STEVENS asked how the proposal would handle grants
differently than they are handled currently.

SENATOR W LKEN replied the departnent would send out notices as
it does today asking whether the community has inpact according
to certain criteria. The  departnent woul d handl e the
applications admnistratively. Followng a filtering process,
the applications would be submtted to the new commttee. That
commttee would score the applications and report to the
respective Finance Commttees. "The final say on funding would
be the Finance Committees in the Capital Budget."

2:16:26 PM

SENATOR KOOKESH asked if there was ever any |eftover noney.
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SENATOR W LKEN acknow edged that was a good question and he
woul d get the nunbers, but he didn't think any noney had ever
dropped to the CGeneral Fund.

2:17:51 PM

CHAIR GARY STEVENS called a brief at ease from 2:18:45 PM to
2:19: 15 PM

CHAI R GARY STEVENS cal | ed Susan Bur ke forward.
2:19: 27 PM

SUSAN BURKE, Attorney representing the North Sl ope Borough, said
she would like to speak to sone of the legal issues associated
with the NPR-A grant program - particularly as it relates to SB
171.

MS. BURKE conti nued:

There is one primary source and one secondary source
of the legal issues. The primary one of course is the
federal statute that Senator Wl ken pointed out in his
presentation. As he suggested to you, you have all
sworn an oath to uphold the Alaska Constitution.
...You ve also sworn to uphold the U S. Constitution.

The reason | bring that to your attention is because
of the provision in the US. Constitution called the
Supremacy Cause. It says if any federal law 1is

suprene, any state law or state constitution not

wi t hst andi ng. So to the extent that there are
conflicts between the federal I|aw that has been
described to you and provisions of our state
constitution such as the Permanent Fund m nimum 25%
deposit, the federal |aw takes precedence. Judge
Carpeneti ruled that, the Attorney General's Ofice
has opined to that effect and Legislative Legal has

opined to that effect as well.

| want to talk a little bit about the Pernmanent Fund
issue and | want to talk about some of the other
issues that relate to the grant process and the scope
of the grants as it relates to the federal act.

...Judge Carpeneti clearly ruled that what ever

per cent age anmount you apply ... that percentage has to
be applied after all the municipal grants have been
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taken care of. That's what he ruled. | believe he was
correct. The State didn't appeal his ruling and as far
as |'"mconcerned, is bound by that ruling. ... | don't
think there's very much nore that can be said about
that except as Senator W/l ken told you. If you' re not
happy with it you nust wite your Congressman about it

because that's what the federal Ilaw requires and
that's how our | ocal court has interpreted the federal
law s requirenent. | view that as a cl osed issue.

Once the nmunicipal grants have been dealt wth, can
you appropriate extra noney to the Permanent Fund?
Sure you can but whatever percentage you choose, it
has to be after all the nunicipal grants have been
consi dered and the appropriations dealt wth.

M5. BURKE passed out a sectional analysis pointing out the |egal
problems with SB 171 - particularly as it relates to the scope
of the grants. [Copy in file.]

The federal law is pretty clear that in allocating the
state's share of these NPR-A revenues it's 50%
There's a nmandatory duty to give priority to the
i npacted rmunicipalities. ... This nmandatory duty
includes the duty to exam ne the clainmed needs of the
subdi visions, to evaluate them and it they are found
to exist - to rank themin order of priority.

If the needs are found to exist, then there is a duty
to satisfy them out of NPR-A funds regardl ess of other
perceived needs there are in other areas of the state.
Regardl ess of one's desire to put nore noney into the
Per manent Fund. Again because this is what a federa

| aw requires.

2:24:24 PM

Section 1 is intent |anguage and we all know intent
| anguage isn't binding as such but it would at |east
be used as a court interpreting other substantive
provisions of the bill. The intent |anguage says it's
the intent to provide tenporary energency financial
assi stance for the purposes of neeting extraordinary
operating and capi tal i mpr ovenent expendi tures
necessi tated by NPR-A devel opnent.
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I'd like to say two things about that. First, from
what Senator WIken has told you, this is |anguage
that was drawn alnost word for word from inpact
|l egislation in the md 1970s. No federal law within
that, that is sonething that was entirely within the
Legislature's discretion to fornmulate what the noney
woul d be used for.

In this instance we have a federal act that provides
for very broad uses of NPR-A noney - planning,
construction maintenance and operation of essential
public facilities and other necessary provisions of
public service.

To the extent that SB 171 is intended in its
substantive provisions to narrow the perm ssible uses
under the federal act, | would contend it's in
conflict with the federal act. The permssible uses
that can be put to NPR-A funds can't be any narrower
under state |law than they are under the federal act.

: 14 PM

Section 2 establishes the legislative conmttee.
That's perfectly fine. | would suggest a couple of
t hi ngs to you though. I don't think future
Legi slatures wouldn't necessarily be bound by what's
in essence an organizational provi si on. There's

nothing in the provision that sets up the |egislative
commttee that tells it the rules it's supposed to
follow W know there are rules that nust be follow
from Judge Carpeneti's decision. The duties of
exam ning the clainmed needs, evaluating them ranking
them in order of priority and if the commttee fines
that they have been nmet, to recommend to the Finance
Commttees that they be funded. The Legislature is
just as nuch bound by the requirenents of the federa

act as the departnent is in its review of these
grants.

| woul d suggest to you - if you're going to switch the
initial review process from the Executive Branch to
the Legislative Branch - [that] you need to have the

standards by which the Legislative Branch is going to
eval uate those grants in the statutes sonewhere.



Section 3 makes several changes in the existing
statute that governs the allocation of NPR-A revenues.
| didn't understand what was contenplated. On page 3,
lines 3-7 - reading it wth the new | anguage and the
existing language - it talks about the departnent
adopting reqgulations under which nunicipalities that
are nost directly and severely inpacted by NPR-A
devel opnent .

That does not track the federal statute. The federal
statute says, "directly or severely.” To ne those are
two very different things. At a mninum if that new
| anguage were to stay in there, | think to be
consistent with the federal act those two words would
have to be in the alternative rather than the
cunul ative as they are here.

There's an additional one that says "or that
denonstrate extraordinary nmunicipal and educationa

operating expenditures attributable to oil and gas
devel opnent in NPR- A t hat are beyond t he
municipalities reasonable capability to neet from
growh in receipts from current nunicipal revenue
sources. "

l'm not sure what the intent here is. |If the intent

was to limt nunicipal grants from all sources to
addr ess extraordi nary muni ci pal and educat i onal
operating expenditures, | would suggest that is in
conflict with the federal act. If you look at the
ki nds of t hi ngs t he f eder al act says t hat
municipalities and the state for that matter, can use
NPR-A revenues for it's very, very broad - planning

construction and mai nt ai ni ng essenti al public

facilities and the provision of necessary services.

To the extent that's it's intended to be an
alternative to that, | don't thing you need it because
the federal act is broad enough to cover not only
extraordi nary nunici pal and educati onal operating
expenditures, but regular ones it they can be shown to
have reasonable connection wth inpacts from NPR-A
devel opnent . VWile we're | ooki ng at the word
"devel opnent” and in l|looking at the slides Senator
Wl ken prepared, it seenmed to be |ooking at actual
wel I s and actual drilling.
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2: 30: 57 PM

One of the argunents the state nade in the 1985
litigation - which | was involved in representing the
North Slope Borough - the state said, ' These
municipalities aren't entitled to any noney until
there's actually devel opnment and commercial production
fromthe NPR-A Judge Carpeneti said, 'No, devel opnent
can nean many things." Furthernore, if you only |ook
at current devel opnent you are also msconstruing what
the federal statute says. Renenber, one of the things
you can wuse it for 1is planning. To ne planning
suggests that you're looking forward to future
devel opnment. Devel opnment isn't just sucking oil out of
the ground from oil wel | . It's seismec, it's
exploration - there are all kinds of things that go on
t hroughout the whole region that can have inpact far
in advance of actual devel opnent and commerci al
producti on.

2:31: 56 PM

On page 3, lines 21 - 27 the bill would delete the
| anguage that in ny view is what provides conpliance
with the federal act under the current law. [If you
take that out, |I'm not sure what you're left with in
terms of conpliance. It deletes the |anguage that
there be a requirement to give priority in the
allocation of grants to nmunicipalities that are
experiencing or wll experience the nost direct or
severe inpact from NPR-A devel opnent. That's straight
out of the federal act. That's a mnmandatory trust
responsibility. These are trust funds. It's |like the
Mental Health Trust in that sense.

Secondly, it would delete the requirenent that the
depart nent shal | fund al | meritorious gr ant
applications out of the noney appropriated to it.
Judge Carpeneti said that anong the mandatory trust
duties that the State of Alaska including the
Legislature has is that once you go through the
eval uation process and you determne that a need is
there and has nerit, there's a duty to fund it. ... If
you think it's wunfair, again, it's a wite your
Congressman i ssue. That's what the federal act
requires. You get this noney in from NPR-A but it's
subject to this trust condition.
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2:33:53 PM

Section 4, page 4, lines 23 -2 4 would add a provision
to existing law to prohibit municipalities from using
any NPR-A noney for basic governnent operations.

That's not defined in the bill and |I'm not sure what
was intended to be covered. To the extent that's it's
just basic governnent operations, | would suggest that

a prohibition against use of NPR-A funds for those
purposes would again be in conflict with the federal
act, which permts NPRA funds to be wused for
pl anni ng, construction of essential public facilities
or any necessary provisions of public service. To ne
that sounds a lot |ike basic governnent operations.
Again, there's going to have to be sonme reasonable
denonstration of cause and effect between NPR-A
activities.

2:35: 07 PM

Section 5 ... says grants nay not be used directly or
indirectly to reduce current nunicipal tax rates. |
think that is very likely in conflict with the federal
act as well. There's nothing in the federal act that
says, 'W're only going to allocate NPR-A funds to
poor communities. W're only going to allocate NPR-A
funds for things that they absolutely cannot afford
otherwse. It's an inpact program and if the grant
request is reasonably related to inpacts from NPRA

activity there's a duty to fund them and | honestly
don't know how you're going to tell whether sonething
is indirectly reducing the ml rate. | think what

you're going to end up with is nmunicipalities that are
otherwse eligible to apply for NPR A funds never to

be able to reduce their m | rate under any
circunstances for fear they'll lose their eligibility
for NPR-A grants. So |I'm not sure in practice how

that's going to work.
2. 36: 22 PM

[ Section 6] The last thing | want to nention, and this
is the only way | read SB 171 that the Pernmanent Fund
issue is directly inplicated and that has to do wth
if you've got nore neritorious requests than you' ve
got NPR-A noney to cover them then you ratchet
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everything down on a pro-rata basis. That, to ne, is

clearly in conflict with the federal |aw because
you're putting the inpact grants for rmunicipalities on
an absolutely equal footing - that's what pro-rata

nmeans - with the Permanent Fund deposits in the Public
School Trust Fund deposits and the federal law clearly
tells us that the nunicipal grants have to be given
priority over any other state uses.

2:37: 23 PM

M5. BURKE concluded her remarks saying she is not conversant
with particular grant progranms on a day-to-day basis. Although
she couldn't speak to particular grants, she could address | egal
questi ons.

2:37:49 PM

SENATOR WAGONER questi oned whether she said nmunicipalities could
use the funds to do seism c and expl oration.

M5. BURKE clarified her point was that the area of potential
inpact is broader than the area in which an oil well is |ocated
or drilling occurs.

SENATOR STEDVAN remarked that under the strict interpretation
not ruch coul d be excl uded.

MS. BURKE di sagreed saying reasonable m nds could conclude that
any nunber of things could be excluded because they have not hing
to do with NPR-A inpact. However, w thout |ooking at individua
grant applications she couldn't nake specific comrents.

SENATOR STEDMAN opined that in reviewng lists from previous
years, it appears as though the system has been abused.

M5. BURKE said she couldn't coment because it isn't a |egal
i ssue. He was referring to judgnents the departnment nade.

SENATOR STEDVAN stated that it's apparent that something needs
to be done. He would expect to see applications equivalent to
avai l abl e funds and that's not the case.

IVB. BURKE disagreed saying there is no obligation for
applications to neet a particular percentage of the total but
because the state is acting as a trustee, it must nake a good
faith evaluation of the projects. The uses of the funds under
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the federal law are very broad and if that's unacceptable then
it's a matter of going to Congress to carry on the discussion.
"Havi ng Congress enact this |aw and inpose upon you - this trust
obligation - you're stuck with having to fulfill it."

SENATOR KOOKESH asked if the state or an affected nunicipality
would have to go to court to get a clarifying interpretation
since these are federal lands and it's a federal program

M5. BURKE agreed they are federal lands and that's why the
federal governnment keeps the revenue. She explained that under
the old federal mneral-leasing act the state received 90
percent of the revenue, but for NPR A the state receives just 50
percent of the revenue. She suggested that if the Legislature
were to enacted new NPR-A allocation legislation that the
comunities believed to be in violation of the trust obligation
it's likely that there would be a | awsuit.

CHAI R GARY STEVENS asked for a brief description of the trust
agr eenent .

M5. BURKE replied this is a trust obligation that was inposed by
it is receiving the federal noney. Certainly it's not absolutely
clear and that's the reason behind the 1985 court case. Judge
Carpeneti did put sone sideboards on it but every question was
not answered and it's still not absolutely clear. However, from
the community perspective, the program has been working the way
t hey believe Congress intended.

2:47:17 PM

CHAIR GARY STEVENS noted there were no further questions or
testinmony. He held SB 171 in committee.

HB 229- REI NSTATEMENT OF NATI VE CORPORATI ONS

2:47:39 PM
CHAI R GARY STEVENS announced HB 229 to be up for consideration.

PAUL LABOLLE, Staff to Representative Richard Foster, Sponsor,
described the bill as a one-time window for village Native
corporations to reincorporate after involuntary dissolution. If
a corporation doesn't reincorporate, it wouldn't own the sane
assets granted in the Native Alaska Lands Clains Settl enent.
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CHAI R GARY STEVENS noted there were no questions and held HB 229
in commttee.

There being no further business to conme before the commttee,
Chair Gary Stevens adjourned the nmeeting at 2:49:10 PM
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