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03/ 18/ 05 (H) NR. HOLM STOLTZE, MOSES, KELLY, MEYER,
CHENAULT

03/ 22/ 05 (H) TRANSM TTED TO (S)

03/ 22/ 05 (H) VERSI ON: CSHB 108( FIN) AM
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03/ 09/ 05 (S) CRA AT 1:30 PM BELTZ 211

03/ 09/ 05 (S) Heard & Hel d
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BILL: SB 86
SHORT TI TLE: STATE/ MUNI LI ABILITY FOR ATTORNEY FEES
SPONSCR(s): RULES BY REQUEST OF THE GOVERNOR
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01/ 31/ 05 (S) READ THE FI RST TI ME - REFERRALS

01/ 31/ 05 (S) CRA, JUD

02/ 09/ 05 (S) CRA AT 1:30 PM BELTZ 211
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W TNESS REG STER

Josh Appl eby

Staff to Representative Tom Anderson

Al aska Capitol Building
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POSI TI ON STATEMENT: I ntroduced CSHB 108 for the sponsor

Mark Prima, Ceneral Manager

Anchorage Water and Wastewater Utility (AWNW)
Muni ci pality of Anchorage

4501 Sout h Bragaw

Anchor age, Al aska 99508

POSI TI ON STATEMENT:  Supported CSHB 108

Virginia Rush, Attorney

AARP i n Fairbanks

Fai r banks, AK

POSI TI ON STATEMENT: Opposed CSHB 108

Kate G ard

Regul at ory Conmi ssi on of Al aska

701 WEighth Ave Ste 300

Anchor age, AK 99501

PCSI TI ON STATEMENT:  Opposed CSHB 108

Kat hi e Wasser man

Pol i cy and Program Coor di nat or

Al aska Muni ci pal League

216 Seward Street

Juneau, AK 99801

POSI TI ON STATEMENT:  Spoke in support of CSHB 108

Mel ani e Lesh

Staff to Senator Gary Stevens

Al aska Capitol Building

Juneau, AK 99801

POSI TI ON STATEMENT: I ntroduced SB 114 and explained change to
SB 86
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At hena Logan

Local Governnent Speci ali st

Departnent of Comrerce, Community & Econom c Devel opnent
PO Box 110800

Juneau, AK 99811-0800

POSI TI ON STATEMENT

Rene Broker, Attorney

Fai r banks North Star Borough

PO Box 71267

Fai r banks, Al aska 99707

POSI TI ON STATEMENT: Testified on SB 114

ACTI ON NARRATI VE

CHAIR GARY STEVENS called the Senate Community and Regional
Affairs Standing Commttee neeting to order at 1:33:27 PM
Present were Senators Stedman, Wagoner, Ellis and Chair Gary
St evens. Senat or Kookesh arrived nonentarily.

CSHB 108( FI N)am WATER & SEWER UTI LI TIES OF POLI T. SUBDI V.

CHAIR GARY STEVENS announced CSHB 108(FIN)am to be wup for
consi deration.

1: 33: 56 PM

JOSH APPLEBY, Staff to Representative Tom Anderson, introduced
the bill as an issue of local control. Adding lines 6-9 on page
2 changes existing law and exenpts the Anchorage Witer and
Wastewater Uility (AWAW) from regulation by the Regulatory
Comm ssion of Al aska (RCA). The |anguage states that a water or
sewer utility owned by a political subdivision, but not
conpeting directly with another water or sewer utility is exenpt
from RCA regul ation

He said there isn't any evidence that consuners in Anchorage are
any better off with state oversight than with |ocal oversight.
The sponsor has been working with AWAU, the mayor's office, the
assenbly, and Anchorage legislators to develop a plan for an
oversight authority for the utility to maintain the |evel of
consuner protection while encouraging and fostering better |oca
governance of the locally controlled and owned water utilities.
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He noted that M. Prinma was available for technical questions
and to answer specific questions on the proposed Senate
commttee substitute (CS)

The House Finance Committee added Section 2, which would
continue any pending neasures before the RCA so they would not
be affected with this legislation. Section 3 was also added
allowing this language to take effect only if the governing body
established a separate body to continue the fair and open
process of setting rates based on standard industry practices.
Section 4 establishes the effective date.

The bill was anended on the House floor to include |anguage on
page 2, lines 29-30 requiring that the new separate body include
a role for consunmer advocates to represent taxpayers.

1: 37: 08 PM

MARK PRI MA, Ceneral WManager, Anchorage Witer and Wastewater
uility (AWA), spoke in support of HB 108. The bill would
exenpt AWMU from RCA econom c regul ation, but not service area
regul ation. This would give AWM the sane status as every other
muni ci pally owned water and wastewater utility in Al aska except
Pel ican. Anchorage would |ike this exenption because the current
RCA regul ation process and procedures are slow and expensive and
because the regulations and procedures are non-responsive to
| ocal needs.

From 1993-2003 AWAU filed only mnor procedural matters with the
RCA and never requested a rate increase, but during this period
AWNU ratepayers have paid about $2.8 mllion in regulatory
assessnents to the RCA as part of every nonthly bill. In 2005
AWNU estinmates the assessnment will be about $500, 000.

He mai ntained that the RCA process wasn't designed for nunici pal
utilities and that it wouldn't ever be as responsive and
accountable to ratepayers as the nunicipality, which has
provided its customers with excellent service, stable rates and
sound finances for nmany years. Ratepayers have benefited as AWAU
has reduced expenses by Ileveraging technology and inproving
busi ness processes while increasing spending on systemrepairs.

The Minicipality of Anchorage admnistration supports a strong
oversight authority to regulate AWM in |lieu of the RCA The
Water and Wastewater Advisory Conm ssion and Mayor Begich have
reached consensus on a draft authority structure wth strong
consuner protection provisions and wll present that to the
assenbly this week. Utimtely the admnistration's goal is to
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have an ordinance establishing AWW authority approved by the
muni ci pal assenbly.

MR PRIMA noted the letter of intent from Mayor Begich
establishing his commtnment to establishing an AWM authority
with strong consumer protection provided by a board of experts.
The board would be responsible for operation and nanagenent of
AWNU under the oversight of the nunicipal assenbly. The board
and assenbly would both hold public hearings on rate increases.

1:42: 33 PM
CHAI R GARY STEVENS asked for a notion to adopt the Senate CS.
1:42: 48 PM

SENATOR THOVAS WAGONER notioned to adopt SCS CSHB 108 \I
ver si on.

SENATOR ELLI S obj ected for discussion and expl anati on purposes.

MR. PRI MA said page 2, end of line 19 through line 22 were added
to address concerns regarding pending rate cases. The |anguage
ensures there is a process of rate review by a public body and
establishes the test vyear for |looking back at operational
expenses as not earlier than 2004.

1:44:48 PM

SENATOR JOHNNY ELLIS asked for the specific nmeaning of rate
review in the context of the bill and what powers would be
gr ant ed.

MR PRIMA replied it's the nechanism by which rates would be
est abl i shed.

SENATOR BERT STEDMAN asked why the Municipality of Anchorage was
pl aced under RCA review.

MR. PRIMA explained that at the time of unification there were
multiple publicly owned and highly conpetitive utilities within
the nmunicipality. To avoid cross subsidy, which 1is using
rat emaki ng powers of one utility to siphon funds to subsidize
rates and put conpeting utilities at a disadvantage, state |aw
required regulation of all utilities contained by the politica
subdi vi si on.
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Wth regard to whether the sane conditions exist today, he said
the issue of wutility self-regulation has been before the RCA
previously and they took no action. However, the issue wasn't
wth respect to the water and sewer wutility and they didn't
ref erence nonopolistic concerns at that tine.

1:47:55 PM

SENATOR STEDMAN asked if there was a consolidation of utilities
with unification.

MR. PRIMA said there was and the cross subsidy issue was wth
regard to the nmunicipal Iight and power utility and the
Anchorage telephone utility. The Minicipality of Anchorage no
| onger owns the Anchorage telephone utility; it was privatized
in the early 1990s.

CHAI R GARY STEVENS asked if there wouldn't be a cost attached to
the AWANU rate studies.

MR PRIMA replied the estimated $500,000 is a regulatory cost
surcharge, which is paid by every RCA regulated wutility in
Alaska for RCA operations. Rat epayers wouldn't pay that
surcharge under nmunicipal authority because there would be no
RCA to support. However, the real cost savings would occur
because a self regulated nunicipal authority wouldn't operate in
the quasi-judicial style of the RCA

CHAIR GARY STEVENS sunmarized the RCA charges $500,000 as a
menber fee and rate hearings bring additional charges.

MR PRIMA clarified it's the costs that the utility incurs in
preparing for a rate filing. This includes expert wtnesses,
testinmony, and studies. The <calculations and justifications
woul d be the sane as per industry standards, but there wouldn't
be the cost associated with a formal judicial process.

CHAI R GARY STEVENS asked if the rate changes would have to be
approved by the Anchorage Borough Assenbly.

MR PRIMA said yes. The proposal is to create a separate
i ndependent authority and a two-step procedure for rate setting.
The seven-nenber authority would hold a public process before
maki ng recomendations to the Anchorage Assenbly. The assenbly,
t hrough ordi nance and public process, would approve nodify or
deny the suggestion.
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SENATOR STEDMAN noted RCA is looking at a $345,000 change in
revenue and questioned the difference between that and $500, 000.

MR PRIMA replied one fiscal note reflects the $345, 000 RCA
oversight cost reduction and the $500,000 is the nunicipa

percentage cal cul ation based on RCA costs to date agai nst gross
billings.

CHAIR GARY STEVENS noted M. Lesh was passing out an
indetermnate fiscal note fromthe Departnent of Law

SENATOR STEDMVAN asked if there mght be |less upward pressure on
rate increases and perhaps even a rate decrease.

MR PRIMA replied there is no question that there would be |ess
pressure on rates, but he couldn't say rates would decrease.
However, the $500,000 surcharge wouldn't be there and the
expense of filing and dealing with the RCA formal process
woul dn't be there either.

SENATOR THOVAS WAGONER remarked the indetermnate fiscal note
has a different connotation than the other three, which reflect
a savings associated with deregul ating the Anchorage utility.

SENATOR ELLIS renoved his objection to adopting the conmttee
substitute.

CHAI R GARY STEVENS announced SCS CSHB 108, \l version, to be
before the commttee.

1: 57: 00 PM

KATE G ARD, Chair, Regulatory Conmm ssion of Al aska, said she was
avail able for questions, but she wasn't prepared to comment on
the Senate CS.

She clarified that RCCs are <collected from all reqgulated
utilities and the funds go into a pool and that the AWW
rat epayers have been paying into the general pool to support the
regul atory effort of the RCA. As far as regulatory costs going
down, she agreed that Anchorage ratepayers would pay about
$500,000 less in RCCs according to the AWAW cal cul ations. That
noney is conprised of the anmpbunt that is paid to the RCA and to
the attorney general for public advocacy.
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Certainly those fees would be reduced in exchange for the |oca
control, but she wasn't sure all the costs would go away because
the new structure mght be simlar

She said the RCA has provided the utility sone protection from
transfer of costs from l|ocal governnent over to the public
utility. She nentioned that because it has been an issue in the
i nstance of Fairbanks.

2:03: 41 PM

VIRANIA RUSH testified that she is an attorney working on
behalf of the AARP. She advised she has worked in the utility
regulation field for many years and although she represented the
RCA previously, she no Ilonger has any connection to the
commi ssi on.

AARP opposes HB 108 including the |anguage of the Senate CS
because it is not consistent with AARP principles on utilities.
Those princi pl es include:

* Regulatory Authority - Independent fully funded and
staffed regulators that are focused on residential
ratepayers and enpowered to initiate investigates and
enforce | aws and regul ati ons

e Public Participation - Broadly publicized hearings
on proposed changes in public utility rates that are
conducted locally with consunmer participation

e Consuner Representation - |Independent fully funded
and adequately staffed consumer advocacy organizations
enpowered to initiate investigations and authorized to
represent residential ratepayers before state and federal
regulators and in the courts.

AARP intends to work with the city to develop a process that
neets principles, but they don't know if the new rate making

body will be independent of the nmunicipality's own financial
interests. That's inportant so that the body isn't under
pressure to shift taxpayer costs to utility ratepayers. It's

al so uncl ear whether the consunmer advocate would be independent
and fully funded and have necessary access to information to
exam ne the utility rate cases.

O major concern is the effect the bill will have on the current
rate case before the RCA. AWNJ should not be able to ask for new
rates the day after the RCA decision if it doesn't |ike them and
HB 108 and the proposed conmittee substitute would allow that.
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Rel ating the rate case before the RCA to hel p nenbers understand
t he concern, she said:

AWAU is seeking a total increase of over $10 nillion
per year from its ratepayers and 18 percent increase

inrates. ... $6 mllion of that $10 mllion is due to
a change that's already been approved by the Anchorage
Assenbl y t hat i ncreases t he muni ci pal utility

surcharge assessnent, which is the paynment in lieu of
taxes that's charged to these utilities. Wat that
neans is that this large rate increase reflects rates
t hrough which ratepayers pay nore than $6 mllion in
additional taxes to the municipality through their
utility rates.

The consuner advocate - which is the AG or RAPPA as
M. Prima called it - the AGs position is that this
increase shouldn't be allowed and with other costs
that the AG says should be disallowed, the consuner
advocates position before the RCAis that this utility
doesn't need a rate increase at all.

The RCA process does follow the AARP principles pronpoting a
public process, public participation, consunmer representation,
and an independent decision neker. Any rates the RCA adopts
shoul d have a reasonable life before AWM is able to file a new
rate case. There aren't any cost savings if AWW files a new
rate case the day after the RCA issues its decision. The only
reason for doing that would be the desire to have a second bite
at the apple because it doesn't |ike the decision.

AARP specifically objects to the provision that would make the
affect of the RCA decision end imediately if AWAW files a new
rate case. She thought the CS says AWM could file a new rate
case based on the 2004 test year so they could start preparing a
rate case imediately and present it imrediately after the RCA
decision if they don't like it.

AARP suggested a version that would allow AWM to file a new
rate case only after a full test year after HB 108 passes. That
woul d nean the earliest filing would be about 2007.

She noted that the ratemaking system that Anchorage is proposing
is simlar to that used when Fairbanks received APUC approval to
sell its utilities to a private entity. The problem in that
instance was that the city could not or would not raise rates
hi gh enough to cover the tax paynents the city drew off and al so
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provide needed repairs and investnents for the utility. Arned
with that know edge, she couldn't understand why Anchorage was
SO eager to enter into a simlar situation.

2:14:19 PM

SENATOR WAGONER took issue with the underlying assunption that
municipalities should all have regulated utilities because sone
do indeed do a good job of running their own water and utility
systens. He said the Kenai and Sol dotna systens are very healthy
and he questioned why she would think that the City of Anchorage
isn't capable of having a simlarly healthy system

M5. RUSH clarified she was not addressing any regulatory system
not covered by this bill. AARP is only concerned about whether
the City of Anchorage would regulate its utilities in a way that
isinline with the AARP principl es.

2:16: 28 PM

KATHY WASSERMAN, Policy and Program Director, Al aska Mini ci pal
League (AML), said AML al ways advocates for |ocal decisions and
control to be made locally. The RCA is an extra layer that
i nposes extra cost and work. As the former mayor of Pelican, the
only other Alaska comunity that is regulated by RCA, she has
first hand know edge of the extra work and noney that the extra
| ayer entails.

When Pelican received the utility from a private interest, the
mai nt enance was deplorable and the rates weren't enough to keep
the utility alive. At that tinme and in that instance, the RCA
certainly didn't do what Ms. Gard says they wll do. Local
el ected officials are nore responsive, nake w ser choices and
usual ly can make nore efficient, effective and tinely deci sions.

As the state |ooks for ways to pass costs on to |[ocal
governnents, this would be a positive and beneficial way to do
just that, she concl uded.

2:18: 57 PM

SENATOR WAGONER referenced a fiscal note analysis and told Ms.
G ard he questions charging other regul ated bodies nore noney if
the RCA were to | ose the noney paid in by the AWA.

M5. 3 ARD asked if that statenment was from the Departnment of Law
(DOL) because the fiscal note analysis filed by the RCA stated
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that the loss in revenue would be equivalent to about three
posi tions.

SENATOR WAGONER said it was fromthe Departnment of Law

M5. G ARD clarified that the RCA didn't say that and they don't
support the DOL statenent. RCA believes it is inappropriate to
try to maintain regulatory control over an entity to sinply
recei ve revenue and not provide regul atory service.

SENATOR WAGONER t hanked her for the clarification.

M5. G ARD said RCA revenues aren't as nuch as were anticipated
and they have already released eight staff nenbers in an effort
to stay wthin budget. Certainly they wouldn't advocate
i ncreasi ng revenues or holding onto a utility to get revenue.

CHAIR GARY STEVENS asked M. Prima to respond to the concern
about the potential for cost shifting to the Anchorage
ratepayers and what would happen if the bill were to pass.

MR. PRIMA said the decision in the current RCA rate case will go
into effect regardless of the effective date of the bill and
that the utility will abide by the RCA rate case deci sions.

Cost shifting is always a concern for nunicipal departnments and
the best prevention is to have local control and |oca
assenblies. Local officials tend to be very responsive he said.
He referenced the letter from Mayor Begich regarding how the
authority would be set up and suggested that it does speak to
the principles of the AARP.

There were no further questions or comments.

2.26:21 PM

CHAI R GARY STEVENS asked for a notion.

SENATOR WAGONER notioned to report SCS CSHB 108(CRA) \Il version
and attached 4 fiscal notes from conmttee wth individual

reconmendati ons. There being no objection, it was so ordered.

SB 114- SERVI CE AREAS | N SECOND CLASS BCROUGHS

2:27:50 PM
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CHAI R GARY STEVENS announced SB 114 to be up for consideration

MELANIE LESH, Staff to Senator Gary Stevens, inforned nenbers
the commttee substitute (CS) \G version was adopted at the
March 9, 2005 neeti ng.

MS. LESH recapped the issue briefly explaining that a great
nunber of road service areas were created when state revenue
sharing was distributed by road mle. Wth the term nation of
revenue sharing, a nunber of road service areas have
insufficient funding to conduct road maintenance. SB 114 was
introduced to allow second-class boroughs to consolidate or
di ssolve such service areas that are nonfunctioning or
functioning bel ow standard under AS 29. Any service areas that
are taxing thensel ves adequately to maintain safe roads are not
af f ect ed. Local assenblies would make consolidation or
di ssol uti on deci si ons.

CHAIR GARY STEVENS called a brief at ease from 2:29:54 PM to
2:31: 18 PM

CHAI R GARY STEVENS reconvened the neeting and asked Ms. Logan to
gi ve testinony.

2:31:37 PM

ATHENA LOGAN, Local Governnent Specialist with the Departnment of
Commerce Comunity and Econom c Devel opnent (DCCED), reported
that the departnent endorses neasures to give |ocal governnents
flexibility to provide an efficient delivery of services and SB
114 does so for second-cl ass boroughs.

She observed that the bill gives greater flexibility and
authority to second-class boroughs than it does to honme rule
boroughs. Under the Alaska Constitution, honme rule represents
maxi num sel f-governance. State |law doesn't place a greater
restriction on a home rule local governnent than it does on
general law, |ocal governnents, but SB 114 does just that. This
seens contrary to the intent of hone rule |ocal governnent, she
sai d.

She al so observed that there is nothing unique about a second-
cl ass borough that would suggest that the neasures in SB 114 are
needed for that particular class of borough but not the other
cl asses of boroughs.
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The Ketchikan Gateway Borough is a second-class borough and
under this bill the | ocal assenbly would gain needed
flexibility. However, a petition is currently pending before the
Local Boundary Conmm ssion (LBC) that would convert the Ketchikan
Gat eway Borough into a hone rule borough if approved by the
comm ssion and the voters. If that occurs and the bill passes as
currently witten, the Ketchi kan Borough Assenbly would | ose the
flexibility accorded to second-cl ass boroughs.

M5. LOGAN reiterated the departnent endorses neasures that woul d
gi ve borough government flexibility needed to provide for the
efficient delivery of services, but SB 114 does so only for
second- cl ass boroughs.

She noted nenbers had copies of a March 9, 2005 [egal opinion
from Marjorie Vandor, Assistant Attorney General, supporting
DCCED s understanding of the bill

2:33:46 PM

CHAIR GARY STEVENS asked Ms. Broker to respond to M. Logan's
comment s regardi ng second-class and hone rul e boroughs.

RENE BRCOKER, Attorney for the Fairbanks North Star Borough
replied SB 114 addresses a problem that only second-class
boroughs face. Hone rule boroughs do have nore powers than
second-cl ass boroughs, but wth nore power conmes (greater
flexibility and ability to deal with problens that second-class
boroughs don't have. Second-class boroughs don't have road
powers in particular so they can only exercise road powers
t hrough service areas so second-cl ass boroughs have an issue and
probl emthat honme rule nmunicipalities aren't experiencing.

2:35:12 PM

CHAI R GARY STEVENS said the issue mght take nore thought and
announced he would hold SB 114 in conmttee.

SB 86- STATE/ MUNI_ LI ABI LI TY FOR ATTORNEY FEES

2:35:48 PM

CHAI R GARY STEVENS announced SB 86 to be up for consideration.
He noted the comm ttee anended the bill at the previous hearing.

CHAI R GARY STEVENS called a brief at ease at 2:36:31 PM
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MELANI E LESH, staff to Senator Gary Stevens, explained that the

change occurred on page 2, |ine 5. M. Brandt-Erichsen,
Ket chi kan Gateway Borough Attorney, suggested deleting the
words, "costs or" and inserting "attorney" because the bill

addresses attorney fees rather than costs.

CHAI R GARY STEVENS noted there were no questions and asked for a
nmot i on.

2:42: 09 PM

SENATOR WAGONER notioned to report the \G version CSSB 86(CRA)
and attached fiscal notes from conmttee wth individual
reconmendati ons.

SENATOR ELLI S obj ect ed.

CHAIR GARY STEVENS called for a roll call vote. The notion
passed with Senators Kookesh and Ellis voting nay and Senators
St edman, Wagoner and Chair Gary Stevens voting yea.

CSSB 86(CRA) \G version and attached fiscal notes noved from
conm ttee.

2:42: 47 PM

There being no further business to conme before the conmttee,
Chair Gary Stevens adjourned the neeting at 2:42:49 PM
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