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ACTI ON NARRATI VE
CHAIR GARY STEVENS called the Senate Conmmunity and Regional

Affairs Standing Committee neeting to order at 1:34:44 PM
Present were Senators Ellis, Stedman and Chair Gary Stevens.

SB  86- STATE/ MUNI LI ABILITY FOR ATTORNEY FEES

CHAI R GARY STEVENS announced SB 86 to be up for consideration.
He noted that HB 117 is the conpanion bill and it had referrals
to the House Community and Regional Affairs and State Affairs
Conmi tt ees.

CHAIR GARY STEVENS asked M. Brandt-Erichsen to begin his
t esti nmony.

1: 36: 10 PM

SCOTT BRANDT- ERI CHSEN, Ket chi kan Gateway Borough attorney,
stated that SB 86 addresses a subject that he has comented on
previously and the current version is superior to previous
efforts. The question of public interest litigant attorney's
fees or the possibility of full award of attorney's fees against
public entities can be problematic because a community could be
caught in m ddle, he said.

He cited a case when he worked for the Miunicipality of Anchorage
and was defending a decision the city clerk had made. In that
case there were public interest litigants on both sides, which
assured that the city wouldn't recover any fees if they won, and
if they lost they were likely to have to pay one party or the
ot her. They did win the case and didn't have to pay fees, but
wer e unsuccessful when they tried to recover incurred fees. The
city argued for a change in the law, but the effort was
unsuccessful .

1: 37: 56 PM

Currently, he said, there is disparity in the incentive to
settle a case. |If a party has nore than one claimand one ni ght
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be successful, if it would otherwse qualify for the public
interest litigant status there is little incentive to keep costs
to a mnimm and resolve the case. If full cost recovery is
likely it could be used as a noney naki ng proposition.

1: 38:44 PM

MR. BRANDT- ERI CHSEN referenced page 2, line 5 and suggested a
wordi ng change; delete "cost or" and insert "attorney's". He
made the point that the bill doesn't address costs; it addresses

attorney's fees so the change would provide continuity and
maintain clarity. "The distinction between awards of costs and
attorney's fees is appropriate so the awards of costs are not
af fected, but awards of attorney's fees would be limted by this
section except where there's an explicit authorization for the
award of attorney's fees in the anmbunt greater than that which
woul d be provided in this section,” he explained.

1:41: 04 PM
CHAI R GARY STEVENS asked what "costs or fees" would include.
1:41: 25 PM

MR. BRANDT- ERI CHSEN said the court has applied the term "costs"
several ways in statutes. Sonetinmes it includes attorney's fees,
but not always. Under Rule 79, parties generally recover the
full amount of noney expended for filing fees, process fees and
depositions while attorney's fees would be the tinme an attorney
bills for providing the service. He suggested the change because
the statute addresses limting attorney's fees and not costs.

1: 42: 33 PM

CHAIR GARY STEVENS said the conmmttee mght want to consider
anmending the bill.

Finding no further questions for M. Brandt-Erichsen, he asked
M. Kennedy to comment.

1:42: 56 PM
CHRI S KENNEDY, assi st ant at t or ney gener al , spoke Vi a
tel econference and apol ogi zed for missing the first part of the

neeting. He asked if anyone had formally introduced the bill

CHAI R GARY STEVENS asked himto present the |egislation.
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1: 43: 41 PM

MR. KENNEDY said in Alaska civil suits, the losing party
traditionally pays at least part of the wnning litigants
attorney's fees. The award usually isn't nore than 20 percent of
a noney judgnent and for non-noney judgnents it's wusually not
nore than 30 percent of the winning party's fees.

1:44: 43 PM

SB 86 addresses enhanced fee awards against state and | ocal
governnments, which are the fees over and above nornal parti al
conpensation. Enhanced fees occur in the context of public
interest litigation where the court determnes a |awsuit
advances what the court views as strong public policies. "A
government can be ordered to pay full fees to a plaintiff even
when the governnent prevails on nost issues in the case," he
said. For exanmple even though his office successfully defended
all but two provisions of the 1999 case, Alaska Cvil Liberties
Union (ACLU) versus State, the Alaska court awarded the ACLU
full attorney's fees.

1:45: 42 PM

SB 86 provides that for civil actions or appeals, the state and
municipalities are not liable to pay nore than 20 percent of the
noney judgnent as attorney's fee to the other side. For civi
actions in which no noney judgnent is recovered, liability is
capped at 30 percent of reasonable actual attorney's fees
incurred by the winning party on the issues on which they
prevailed. If the case doesn't go to trial, the cap is 20
percent of the sanme anount.

For appeals in which no noney judgnent is recovered, state and
municipality liability for attorney's fees is capped at 20
percent of the reasonable actual attorney's fees incurred by the
prevailing side on the issues on which they prevailed

These limtations don't apply: when statutes apply differently;
when the court awards attorney's fees as a sanction for
m sconduct by the governnent or its attorney; and in cases that
i nvol ve em nent domain or condemmati on.

SB 86 was introduced to protect the state treasury and to give

the Legislature policy choices regarding subsidizing litigation
agai nst the state with public funds, he said.
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1: 47:58 PM

The unfair conpetition statute cited in the bill is an exanple
in which immunity is waived and another is the public interest
litigant statute enacted in 2003. The latter is under |egal
chal I enge, but would be an exception to SB 86 if it survives.

1:48: 44 PM

"Because this bill relates to the Legislature's fundanenta
control over the state's fiscal matters and over suits against
municipalities, it's not a change of rules and doesn't require a
2/3 vote. It's simlar to the other inmmnities that are
contained in chapter 65 of Title 9," he concl uded.

1: 49: 08 PM

CHAI R GARY STEVENS asked whether he had any comment regarding
M. Brandt-Erichsen's suggestion to anmend.

MR.  KENNEDY replied his office had no objection to the
suggestion and the explanation nade sense. However, he would
suggest inserting the word, "attorney"” in the singular because
the bill refers to the fees in that way.

CHAI R GARY STEVENS noted there were no questions and thanked M.
Kennedy for his coments. He then called M. Bondurant to give
testi nony.

1:50: 27 PM

DALE BONDURANT, Sol dotna resident, testified via teleconference.
He said he has placed his property under a conservation easenent
and he opposes SB 86.

1:51: 04 PM

MR. BONDURANT read his remarks into the record citing both the
Al aska and the U S. Constitutions.

1:53: 51 PM
CHAIR GARY STEVENS thanked M. Bondurant for expressing his

views and remnded him that he mght want to track HB 117 as
wel | .
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There were no questions and no further testinony.

He announced that he didn't intend to nove the bill, but he was
willing to address the suggested anmendnent if the commttee so
desi red.

1:54: 32 PM

SENATOR BERT STEDVAN notioned to delete the words "costs or" on
page 2, line 5 and insert the word "attorney". There being no
objection, it was so ordered.

CHAI R GARY STEVENS announced he would hold the anended SB 86 in
commttee and that a conmttee substitute woul d be prepared.

There being no further business to conme before the conmttee,
Chair Gary Stevens adjourned the neeting at 1:54:51 PM
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