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L&C AT 1:30 PM BELTZ 211
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L&C AT 1:30 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 2: 00 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 1:30 PM BELTZ 211
-- Meeting Canceled --
L&C AT 1:30 PM BELTZ 211
Moved CSSB 130(L&C) Qut of Conmittee

M NUTE( L&C)

L&C RPT cs 2DP 1NR 2AM
NEW TI TLE

DP: BUNDE, STEVENS B

NR. SEEKI NS

AM DAVI S, ELLIS

JUD REFERRAL ADDED AFTER L&C

JUD AT 8:30 AM BUTROVI CH 205

Heard & Held

M NUTE( JUD)
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Heard & Held

M NUTE( JUD)
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Heard & Held

M NUTE( JUD)

JUD RPT CS FORTHCOM NG 1DP 4NR

DP: SEEKI NS

NR: FRENCH, GUESS, THERRI AULT, HUGGE NS
JUD AT 8:00 AM CAPI TOL 120

Moved CSSB 130(JUD) Qut of Committee

M NUTE( JUD)

FIN AT 9: 00 AM SENATE FI NANCE 532
<Pendi ng Referral >

FI'N RPT CS 5DP INR 1AM
NEW TI TLE

DP: GREEN, W LKEN, BUNDE, DYSON,
STEDVAN

NR:  HOFFMAN

AM  COLSON

JUD CS RCVD NEWTI TLE

FIN AT 9: 00 AM SENATE FI NANCE 532
Moved CSSB 130(FIN) Qut of Conmttee
M NUTE( FI N)
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TRANSM TTED TO (H)

VERSI ON: CSSB 130( FIN) AM

READ THE FI RST TI ME - REFERRALS

L&C, JUD, FIN

FIN AT 9: 00 AM SENATE FI NANCE 532

Moved Qut of Commttee 4/11

M NUTE( FI N)

L&C RPT HCS( L&C) 2DP 3NR 2AM
( FORTHCOM NG)

DP: KOTIT, LEDQUX;

NR: CRAWORD, LYNN, GUTTENBERG

AM ROKEBERG, ANDERSON

L&C AT 2: 00 PM CAPI TOL 17

Moved HCS CSSB  130(L&C) Qut of
Comm ttee

M NUTE( L&C)

HCS(L&C) NT RECEI VED

JUD AT 1: 00 PM CAPI TOL 120

Failed To Move Qut O Conmittee

M NUTE( JUD)

FIN AT 1: 30 PM HOUSE FI NANCE 519

<Pendi ng Referral >

JUD RPT HCS(JUD) NT 3DP 3NR 1AM

DP: KOIT, COGH LL, GARA;

NR: CGRUENBERG, DAHLSTROM MCGUI RE

AM  ANDERSON

FIN RPT HCS(JUD) NT 9NR

NR: HAVWKER, HOLM FOSTER, STOLTZE
CROFT, WEYHRAUCH, JOULE, MOSES, MEYER
JUD AT 1: 00 PM CAPI TOL 120

Moved HCS CSSB  130(JUD) Qut of
Comm ttee

M NUTE( JUD)

FIN AT 1: 30 PM HOUSE FI NANCE 519

<Pendi ng Referral >

BEFORE THE HOUSE

VERSI ON: HCS CSSB 130(JUD) AM H
CONCURRENCE MESSAGE READ AND HELD
CONFERENCE COWM TTEE APPO NTED

B. STEVENS (CHAIR), SEEKINS, GUESS
SPECI AL SESSION BILL - SEE H JOURNAL
PAGE 1854

RECEDE MESSAGE READ

CONFERENCE COWM TTEE APPO NTED

HARRI S, COGHI LL, GUTTENBERG

SPECI AL SESSION BILL - SEE S. JOURNAL
PAGE 1493
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05/ 11/ 05 (H) 130 AT 7:00 PM BUTROVI CH 205

05/ 11/ 05 (H) <Meeti ng Cancel ed>

05/ 12/ 05 (H) 130 AT 5:30 PM BUTROVI CH 205

05/ 12/ 05 (H -- Meeting Cancel ed --

05/ 13/ 05 (S) LI M TED PONERS FREE CONFERENCE GRANTED
05/ 13/ 05 (S) CC REPORT: CCS SB 130

05/ 13/ 05 (S) CC RPT ADPTD Y11 N6 E3 CCS SB 130

05/ 13/ 05 (H) LI M TED PONERS FREE CONFERENCE GRANTED
05/ 13/ 05 (H) CC REPORT READ

05/ 13/ 05 (H) 130 AT 9: 00 AM BUTROVI CH 205

05/ 13/ 05 (H) Moved CCS SB 130 Qut of Conmittee

05/ 13/ 05 (H) M NUTE( 130)

05/ 17/ 05 (H) CC REPORT FAI LED Y20 N20

05/ 19/ 05 (S) FREE CONFERENCE COWM TTEE APPQ NTED
05/ 19/ 05 (S THERRI AULT (CHAIR), HUGGE NS, FRENCH
05/ 20/ 05 (H) 130 AT 3: 00 PM BUTROVI CH 205

W TNESS REG STER

M. Paul Lisankie
D vision of Wrkers’ Conpensation
Depart ment of Labor & Workforce
Devel opnent
PO Box 25512
Juneau, AK 99802-1149
POSI TI ON STATEMENT:  Answered questions on SB 130

M . Dave Fl orsinger

Assi stant Attorney General

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT:  Answer ed questions on SB 130

M . Douglas A Woliver,

Adm ni strative Attorney

Al aska Court System

303 K St.

Anchorage, AK 99501-2084

POSI TI ON STATEMENT:  Answer ed questions on SB 130

M. Don Bul |l ock,

Legi sl ative Legal and Research Services

Legislative Affairs Agency

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Responded to questions on SB 130
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ACTI ON NARRATI VE

SB 130- WORKERS' COVPENSATI OV | NSURANCE

CHAI R GENE THERRI AULT cal l ed the Free Conference Commttee on SB
130 neeting to order at 3:54:18 PM Senators Huggins, French,
and Therriault and Representatives Croft, Anderson and Rokeberg
were present.

He noted that the |ast conference conmttee version of SB 130
that failed to be adopted on the House floor was distributed for
consideration, as well as a packet of anmendnents. He asked M.
Li sankie and M. Florsinger to conme forward to answer questions.
He asked Representative Croft if he had any nore anendnents he
pl anned to propose.

REPRESENTATI VE ERI C CROFT said he m ght propose sone conceptua
anendnent s.

3:55: 34 PM

REPRESENTATI VE NORMAN ROKEBERG noved to adopt Anendnent 1,
| abel ed R 5, which reads as foll ows:

24-GS1112\R. 5

Bul | ock

AMENDMENT 1

TO CCSSB 130

Page 52, lines 11 - 20:

Delete all material and insert:

"* Sec. 83. The uncodified law of the State of

Al aska i s anmended by adding a new section to read:

TRANSI TION: MEDI CAL  SERVICES REVIEW COW TTEE
STUDY, REPORTS, AND RECOMVENDATI ONS. (a) The nedi cal
services revi ew comittee appoi nt ed under
AS 23.30.095(j), as anended by sec. 34 of this Act,
shall proceed to study nedical and related benefits
provi ded under AS 23. 30 to det erm ne t he
appropri ateness, necessity, and cost of the benefits.

(b) The  nedi cal services review conmmttee
appoi nted under AS 23.30.095(j), as anmended by sec. 34
of this Act, shall assist the Task Force on Wrkers
Conmpensation established in sec. 77 of this Act and
make recomendations for nedical procedure guidelines
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to the task force, not later than Decenber 1, 2005

which nmay be included in the witten findings and

proposed | egi sl ati on under sec. 77(d)(4) of this Act."
REPRESENTATI VE CROFT obj ect ed.

REPRESENTATI VE ROKEBERG explained that Amendnent 1 deletes

Section 83 on page 52 of the bill and replaces it with a new
section of uncodified law. It expands the charge of the nedica
services review conmttee and requires it to make

reconmendations for medical procedure guidelines to the task
force by no later than Decenber 1, 2005. He pointed out that
Amendnment 1 was recommended by Representative Kott. The House
believes that it is good tune-up because it would require the
medi cal service review commttee to |ook at national guidelines
to give it direction for recommendations to the |egislative task
force to contain nmedical costs. Also, the date certain tightens
up the delivery time for the group to report to the task force.

REPRESENTATI VE CROFT renoved his objection.

CHAIR THERRI AULT announced that wthout further objection,
Amendnent 1 was adopt ed.

3:57:46 PM

REPRESENTATI VE ROKEBERG noved to adopt Anendnent 2, |abeled
R 21. He noted R 21 is a revision of R 4.

CHAIR THERRI AULT clarified that Representative Rokeberg was
referring to R4

REPRESENTATI VE ROKEBERG said Amendnent 2 is nerely a technical
correction: line 1 on R4 should read Page 42, lines 19-21
rather than lines 19-20.

REPRESENTATI VE ROKEBERG noved to adopt Anendnent 2 as corrected,
whi ch reads as follows:

24-GS1112\R 4
Bul | ock

AMENDMENT 2

TO CCS SB 130

Page 42, lines 19 - 21:
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Delete ", including an enployee, an enployer, a
representative of a person, a physician, or a nedica

provider, "
REPRESENTATI VE CROFT obj ect ed.

REPRESENTATI VE ROKEBERG said his wunderstanding is that the
intent when drafting the original bill was to neke the
definition of “person” as specific in statute as possible
regarding whom it would apply to. Under the current |aw, the
definition of a “person” reads, “including an enployee, an
enpl oyer, a representative of a person, a physician, or a
nmedi cal provider,”. He told nenbers the House Labor Commerce
Comm ttee has discussed this issue many tines and, according to
the legal drafting manual, the term “a person” is all-inclusive.
Therefore, the House reconmends that |anguage be deleted to
avoi d cl oudi ng who woul d be included under the statute.

CHAI R THERRI AULT noted the inpact of Amendnent 2 is to return to
the current statutory |anguage rather than to list who is
i ncluded and run the risk of excluding sonmeone.

REPRESENTATI VE CROFT agreed that the word "including" could be
read as “limted to” and said he had no objection to Anendnent
2.

CHAI R THERRI AULT announced that Amendnent 2 was adopted wi thout
obj ect i on.

4:01: 23 PM

REPRESENTATI VE ROKEBERG noved to adopt Anendnent 3, |abeled R 3,
whi ch reads as foll ows:

24-GS1112\R 3
Bul | ock

AMENDMENT 3

TGO CCS SB 130

Page 15, lines 10 - 11:

Delete "give witten notice under oath, on a form
provi ded by the board, to the"

Insert "file a statenment under oath wth the
board, on a form prescri bed or approved by the board,
to notify the"
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Page 15, line 13, foll ow ng "subsection.":
Insert "The notice of the election is effective
upon service to the adm nistrator and the enpl oyer.™

Page 15, line 15, follow ng "the":
Insert "[G VE WRITTEN NOTI CE TO THE] "

REPRESENTATI VE CROFT obj ect ed.

REPRESENTATI VE ROKEBERG explained that Anmendnment 3 specifies
that the form required under .041(q) nust conform to the new
section of statute so that when an individual waives his/her
future rights in exchange for a |lunp sum paynent for retraining
benefits, that individual has filled out the proper form
devel oped by the board. He asked M. Lisankie to el aborate.

MR, PAUL LISANKIE, Division of Wirkers' Conpensation, Departnent
of Labor and Workforce Devel opnent, said Representative
Rokeberg’s explanation is essentially correct. Amendnent 3 was
brought about by a concern that if soneone gives up his or her
right to a benefit, the board should prescribe the formto nake
sure it describes in full the benefits that are being given up
and the ramfications of doing so. He pointed out that Section
.041(qg) already gives the board the authority to make that form
Amendnent 3 is consistent with current practice and just nakes
it explicit in the new section.

SENATOR HOLLI'S FRENCH asked about the difference between the
exi sting and proposed | anguage.

CHAIR THERRI AULT asked, “Didn't we default to and copy the
| anguage that appears el sewhere in the statutes?”

MR. LI SANKI E t hought that was correct.
SENATOR FRENCH asked if the change is a matter of style.

MR. LISANKIE said it could be described as that but sone folks
expressed concern that the |language in the bill doesn't require
the board to prescribe the specific form

CHAI R THERRI AULT recalled when that concern was |ast discussed
and the new sentence to be inserted was created, the debate
centered on whether the board nerely provided the form or
whet her the board had control over the content of the form He
said this language is just a restatenent of |anguage that
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appears elsewhere in the statutes to clarify that the board
controls the form

REPRESENTATI VE ROKEBERG added that he feels it is inportant that
the format of the docunentation be consistent and also that an
enpl oyee who does not have counsel and waives that right is
fully apprised.

SENATOR FRENCH said from that standpoint, he believes lines 3
and 4 are a good addition. He asked if the sentence on line 7,
“The notice of the election is effective upon service to the
adm ni strator and the enployer” is the sane as saying the choice
is now final

MR LISANKI E said he believes that is the intent.
4: 05: 57 PM

SENATOR FRENCH said there has been sone discussion about having
board approval of that decision, since it is irrevocable. He
asked if the board could |ook at that form and determ ne whet her
the choice to waive those rights is in the enployee s best
i nterest.

MR. LISANKIE noted it says the election waiver of the unchosen
benefits is effective upon service to the parties; therefore it
is not reviewed [by the board] for content.

SENATOR FRENCH asked if that |anguage is in current statute.

MR, LISANKIE said that sentence is in the final paragraph of
Section 18 on page 16 of the bill. He explained that the
previ ous section about what the board nust include on that form
says it nust conspicuously describe the benefit being waived,
but the board is not reviewi ng the substance of the decision at
t hat point.

SENATOR FRENCH said when [the Senate Judiciary Conmmttee] |ast
heard this bill, it spent a fair amount of tine talking about
whet her a | awyer should review the decision to make sure it is a
good one. However, the conmttee decided as a whole that was
probably not a good idea, as it would require injecting a | awer
into every single workers’ conpensati on case. He said
neverthel ess, the job relocation benefit is brand new and he is
concerned that an individual who chooses it may be nmaking a
terrible decision. He expressed concern that the bill does not
require any board review of those deci sions.
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4:08:26 PM

MR. LI SANKIE said what prevailed during that discussion is that
currently, reenploynent benefits do not have to be approved. The
Legi slature went to sone effort in 2000 to reiterate that since
the benefit is a voluntary choice. The Legislature underscored
that the enployee can explicitly waive it wi thout further review
of the board.

SENATOR FRENCH pointed out that the job dislocation benefit on
lines 26-31 has dollar values assigned to different inpairnents
and no one knows if those values are good or not. He suggested
having the board review the job dislocation benefit elections
because that is a new area of law that may not serve workers
very well. He then said he is proposing a conceptual anmendnent.

REPRESENTATI VE CROFT asked if the board has the power, under
this amendnent and this section, to prescribe the form on which
the enpl oyee wai ves these rights, but the board has no authority
to look at whether the enployee's decision to do so is in the
enpl oyee' s best interest.

MR, LISANKIE said that is correct.

REPRESENTATI VE CROFT asked if other boards that deal wth
medi cal benefits or | ost wages use a simlar approach.

MR. LISANKIE said they do not. This is specific to vocational
rehabilitation-type benefits, which are referred to as re-
enpl oynent benefits under the workers’ conpensation act and were
anended into the act in 1988.

4:11: 32 PM

REPRESENTATI VE CROFT asked if he would need board approval if he
wanted to wai ve future wages.

MR. LISANKIE affirned that if he wanted to waive his right to a
benefit, other than vocational rehabilitation, he would need
board approval but that would be Iimted sonmewhat.

REPRESENTATI VE CROFT asked if that is the purpose of board
approval, nmeaning that the board is supposed to review a
deci sion made by an unrepresented injured worker to nmake sure
that decision is in the enployee' s best interest.
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MR LISANKIE said he believes that is the intention and is the
speci fic standard under Section .012.

4:12:10 PM

SENATOR FRENCH noved to anend Anendnent 3. H's conceptual
anmendnent would say that an election of job dislocation benefits
shall be reviewed by the board to determne whether that
election is in the enployee's best interest.

He nmaintained the board could run under that regine for sone
tinme and determ ne whether the job relocation benefit is a good
el ection for unrepresented enployees since this is a brand new
provision of law. He repeated that there should be sone
supervision of that election and the board is the appropriate
entity to do that.

CHAIR THERRI AULT objected to Senator French’s anendnent to
Amendnent 3.

REPRESENTATI VE ANDERSON indicated that this could apply to a
bricklayer who hurt his back and is offered retraining, for
exanpl e, conputer technician training. He asked if either the
costs of that training would be covered or the bricklayer could
take a | unp sum paynent.

MR. LISANKIE said that would be accurate under the existing
stat ute.

4:14:52 PM

REPRESENTATI VE ANDERSON sai d he thought the anmendnent favors the
enpl oyee because the enployee signs the form under oath, which
| ends seriousness to the signing of the docunent. He expressed
concern that requiring board review in every case could delay
cases and prevent a person who m ght need the noney for another
purpose from getting it. He pointed out that the pernmanent fund
di vidend application offers people the choice of depositing that
noney into a college fund w thout oversight.

REPRESENTATI VE ROKEBERG asked M. Lisankie if DOLMMD certifies
training prograns or whether an individual can choose any
program of hi s/ her choice.

MR. LI SANKIE said DOLWD does not certify retraining prograns. A

person who exercises a right to the benefit works wth a
counselor to develop a plan for retraining. The parties are free
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to agree to that plan or either party can object and ask the
reenpl oyment adm nistrator to determine whether the plan is
r easonabl e.

REPRESENTATI VE ROKEBERG asked if the bricklayer wanted to go to
culinary school but the counselor felt that profession would be
too arduous given the bricklayer’'s condition, the bricklayer
could waive his rights, take the |lunp sumand go to chef school.

4:18: 15 PM

MR, LISANKIE said under the bill that person would be sonewhat
limted. Right now, the worker can disagree with the proposed
plan and ask to settle the case for what the worker believes the
alternative value of that plan is. This anendnent says the
wor ker woul d have to elect the benefit; if he chose not to el ect
the benefit w thout even getting into the planning process, he
would get the alternative job relocation benefit. The benefit
woul d not be tied to the specific value of what he wanted to do.
I f he chose the retraining plan, he would work with a counsel or
to pursue it or he could choose not to seek retraining for any
reason. However, the choices do not have any dollar-for-dollar
rel ati onship.

REPRESENTATI VE ROKEBERG thought one reason for the original
proposal was to reduce the workload of the board; yet requiring
the board to review every waiver woul d put anot her
adm ni strative burden on the board.

REPRESENTATI VE CROFT said people who are injured on a job often
need noney but retraining should be encouraged to get that
person enployed again. He noted that within 30 days of the
injury, the enployee would get a notification of eligibility,
including the [waiver] form offering a person who is 50 percent
di sabl ed $13,000 right away if he signs the form That person’'s
bills may be stacking up and he may be desperate. The problemis
that a lot of people wll take the noney and pay the bills but
t hen have no job.

4:23:41 PM

REPRESENTATI VE TOM ANDERSON sai d conversely, the bricklayer my
want to be retrained as a w ndow washer. Under Senator French's
anendnent, the board m ght determine that a vocation of w ndow
washi ng coul d exacerbate his injury. He questioned how a person
woul d appeal that determ nation and what recourse the injured
enpl oyee would have if he disagreed with the board and preferred
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to take a lunp sunp paynent. He said the point of the bill is to
reduce the cunbersone parts of the system protect the enployer
and gi ve enpl oyee a choi ce.

SENATOR FRENCH repeated that the job dislocation benefit is
brand new and he is very concerned that the dollar values may
not be set correctly and that the decisions being nade by

infjured workers are profound and wl]l have |ong-1lasting
inplications. He believes broad oversight wll benefit both
si des.

A roll call vote was taken. Representative Croft and Senator
French were in favor; Representative Anderson Representative
Rokeber g, Senator Huggi ns and Senator Therriault were opposed.

CHAI R THERRI AULT announced t he anendnent to Amendnment 3 fail ed.

CHAI R THERRI AULT announced that wthout further objection to
Amendnent 3, it was adopt ed.

4.26: 33 PM
REPRESENTATI VE ROKEBERG noved to adopt Anendnent 4, |abeled R 2,
whi ch reads as foll ows:

24-GS1112\R. 2
Bul | ock

AMENDMENT 4

TO CCS SB 130

Page 23, lines 1 - 29:
Delete all material.

Renunber the followi ng bill sections accordingly.

Page 24, |ine 27:
Del ete "a new subsecti on”
| nsert "new subsecti ons"

Page 25, following line 3:

I nsert a new subsection to read:

"(o) Notwithstanding (a) of this section, an
enployer is not liable for palliative care after the
date of nedical stability unless the palliative care
is reasonabl e and necessary (1) to enable the enployee
to continue in the enployee's enploynent at the tine
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of treatnment, (2) to enable the enployee to continue
to participate in an approved reenploynent plan; or
(3) to relieve chronic debilitating pain. A claimfor
palliative care is not valid and enforceable unless it
is acconpanied by a certification of the attending
physician that the palliative <care neets the

requi renents of this subsection. A claim for
palliative care is subject to the requirenments of (c)
- (n) of this section. |If a claimfor palliative care

is controverted by the enployer, the board may require
an evaluation under (k) of this section regarding the
di sputed palliative care. A claimfor palliative care
may be heard by the board under AS 23.30.110."

Page 46, followi ng line 23:
I nsert a new paragraph to read:

"(36) "chronic debilitating pain" means
pain that is of nore than six nonths duration and that
is of sufficient severity that it significantly

restricts the enployee's ability to perform the
activities of daily living;"

Renunber the follow ng paragraphs accordingly.

Page 47, line 2, follow ng "departnent":
| nsert ",

(42) "palliative care" nmeans nedical care
or t reat ment render ed to reduce or noder at e
tenporarily the intensity of an otherwise stable
nedi cal condition, but does not include those nedical
services rendered to diagnose, heal, or permanently
alleviate or elimnate a nedical condition."

Page 49, line 1:
Del ete "sec. 65"
| nsert "sec. 64"

Page 50, |ine 20:
Del ete "sec. 53"
| nsert "sec. 52"

Page 50, line 21:
Del ete "sec. 53"
| nsert "sec. 52"

Page 52, |ine 15:
Del ete "sec. 34"
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Page

Page

Page

Page

Page

| nsert "sec. 33"

52, line 23:
Del ete "sec. 65"
| nsert "sec. 64"

52, line 24:
Del ete "sec. 76"
| nsert "sec. 75"

52, line 26:
Del ete "Sections 34, 77, and 82(a)"
I nsert "Sections 33, 76, and 81(a)"

52, line 28:
Del ete "Sections 1, 2, 53, and 83"
| nsert "Sections 1, 2, 52, and 82"

52, line 29:
Del ete "secs. 85 and 86"
| nsert "secs. 84 and 85"

SENATOR FRENCH obj ect ed.

REPRESENTATI VE ROKEBERG expl ained that Amendnment 4 deletes
Section 32 in the conference conmttee substitute on page 23:

J130

thereby defaulting back to statutory |anguage

between lines 2 and 21 that remains in the law. That'’s
replaced by insertions on page 25 that add the
sections in lines 12-22 on the first page of the
anmendnent. And what that does, fundanentally, M.

Chair
into
det er
subse

man, is indicate that the palliative care cones
play after the date of nedical stability is
mned and is allowable for the provisions,
ction 1 and 2, on 14 and 15, that enable the

enpl oyee to continue in the enploynent at the tinme of

treat
parti
we've
subse

ment and to enable the enployee to continue to

cipate in an approved reenploynment plan or — now
used the disjunctive word ‘or’ and created

ction 3 to relieve chronic debilitating pain.

In the prior iteration of the conference conmttee

subst
parti

itute, there was a cuff there and a concern,
cularly in the House, so we had debated the

inpacts of having the |anguage as a standal one

sente

nce. If you refer back to page 23, lines 27-29,
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that may give rise to other difficulties and the fact
that that particular limtation would be entirely
discretionary on the part of the attending physician
and there would be no recourse to controvert it by the
enpl oyer. So the anendnent clearly indicates that this
particular type of care is to be adm nistered through
the board and there can be action to controvert it by
t he enpl oyer there.

Additionally, to avoid confusion as to what the

inpacts were, | refer the nmenbers of the commttee to
the second page of the anendnent, that is to say,
subsection 36 added the definition of ‘chronic
debilitating pain ..following in the main definitions
from nmedical dictionaries - | believe | was shown a
copy of Mosby’'s. And then ... the anmendnent, on I|ine
11, the definition of ‘palliative care is also
provided to help avoid any anbiguity as to what this
does.

REPRESENTATI VE ROKEBERG t hought Amendnent 4 over cones
substanti al debate and objections made on the House floor about
the [definition s] potential to give rise to additional cause of
action in unlimted palliative care by any attendi ng physician
This narrows that possibility substantially.

4:30:27 PM

CHAIR THERRI AULT clarified that the added |anguage [ Section 32]
on page 23 of the existing version will be renoved, which would
retain the current statutory |anguage. The |anguage [from
Section 32] will be placed in a new section, which will contain
the two new definition sections.

REPRESENTATI VE CROFT mai ntained his objection to Arendnent 4 and
said his concern is about the new subsection, primarily the new
definitions of chronic pain and palliative care. Regarding the
palliative care definition, he questioned how one woul d noderate
the intensity of an otherw se stable nedical condition. He said
all of the discussion he has heard on palliative care centered
around pain, which is hard to evaluate. He proposed inserting,
between the word "of" and “an” [page 2, line 12], "pain caused
by". Line 12 would read [anmendnent to Amendnent 4]:

“reduce or noderate tenporarily the intensity of pain
caused by an ot herw se stable nedical condition,”.
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REPRESENTATI VE ANDERSON objected for the purpose of discussion
He asked M. Lisankie if this definition was taken from the
Oregon statute.

MR LISANKIE told nenbers it was.

REPRESENTATI VE ~ ANDERSON  asked if Representati ve Croft’s
anendnent would change Alaska's palliative care definition so
that it is no longer identical to Oregon’s definition.

MR. LISANKIE said any changes to this definition would be a
departure from Oregon’s definition

4:33:23 PM

REPRESENTATI VE ROKEBERG felt the anmendnment to Anmendnent 4 would
limt the scope of the definition too nuch as other prognoses or
medi cal conditions may give rise to the need for palliative care
besides pain. He maintained that a stiff knee that cannot be
cured mght require ongoing care and would be eligible for
palliative care under the Oregon definition

REPRESENTATI VE CROFT said his concern is that once the treatnent
is described as palliative care it wll be restricted to the
three listed reasons. He noted that Christopher Reeves was a
quadriplegic, which is <considered to be a stable nedical
condition. Even if he was not in pain, he needed certain care to
make his |ife better, such as bed turning. H's wheelchair was

not inproving his condition at all but it helped him wth
nobility. He said the concern he has heard about the difficulty
of evaluating pain is the very reason he wants to Ilimt

palliative care and the restrictions placed on it. He cautioned
agai nst meking the definition so broad as to limt what a person
can recover, i.e. a wheelchair. He then said diabetes is a
stabl e nedical condition and a diabetic will not recover but the
di abetic’s insulin should be covered. He further stated:

if he [Christopher Reeves] was not in chronic
debilitating pain - back to that first section and |
don’t know whether he was - is this treatnent of
noving you around in bed and things going to help you
go back to work? |I'm not going back to work. Is it
going to help you on a reenploynent benefit? |I’m not
going to be reenployed. I'm going to be in bed. Are
you in chronic debilitating pain? No. Then sorry, it’s
palliative care and we don’t cover it. W nmy be
W ping out whole classes of things that help people
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live with their workplace injuries. | agree we need to
have a discussion about pain, but | hope we don't
accidentally do in this second conference comittee
things that hurt whole areas that we don’'t know about.

CHAIR THERRI AULT indicated that the definition says, “diagnose,
heal, or permanently alleviate” so that if a person lost the
ability to walk, a wheelchair wouldn't permanently alleviate
that nedical condition. He didn't believe a wheelchair would be
swept in under that definition.

4:37:49 PM

REPRESENTATI VE CROFT agreed the wheelchair will not alleviate a
medi cal condition but argued that it mght nake life better. He
cautioned that a doctor would be forced to say the wheelchair
would not affect the medical condition so it wuld not be
covered.

CHAI R THERRI AULT questioned how a person with a limted range of
notion who is not in pain wuld be affected by Representative
Croft’s anmendnent.

REPRESENTATIVE CROFT said |limting one section to prevent
limting the renedies in another section is tricky. He argued
that a tighter definition of “palliative care” woul d broaden the
injured workers general ability to be part of the conpensation
system He repeated that the concern about treatment for pain is
that pain is so hard to neasure and because of suspected fraud.
He proposed limting palliative care to the treatnent of pain to
make it nore defensible.

SENATOR FRENCH said in listening to Chair Therriault’s concern

Representative Croft was saying that a person with range of
notion problens would be covered by another portion of the
wor kers’ conpensation statute.

MR. LI SANKI E agreed and said that condition would represent the
need for additional nedical treatnment to inprove the condition

therefore the person would not be nedically stable yet. He noted
the onset of nmedical stability is the trigger for this
provi si on.

4:41:26 PM

REPRESENTATI VE ROKEBERG asked M. Lisankie to address the
definition of medical stability and how that would play into the
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various scenarios nenbers have raised. He al so asked how Section
3 would apply when a person is not working or being retrained.
He wondered if a person could be wunclassified as nedically
stable and qualify for [palliative care] treatnent.

MR, LISANKIE said in many cases, the injured person gets the
necessary nedical treatnent to inprove the injury as nuch as
possible. At that point, the person is considered to be
medically stable. Under AS 23.30.095(21) (page 102 in green
book), “nedically stable” turns on whether there is a reasonable
expectation that additional medical care or treatnment wll

obj ectively I nprove t he condi tion. Ther ef or e, treat nent
continues until there is no reason to expect that additional
nmedical treatnent will inprove and stabilize the condition. That
woul d trigger, under the amendnent, |looking to treatnent that is
palliative in nature — treatnment that can inprove the synptons

but not the conditi on.

CHAI R THERRI AULT asked if treatnment up to that point would be
curative treatnent.

MR. LISANKIE said that is correct.

CHAIR THERRI AULT asked if once curative treatnent has been
exhausted, palliative care applies.

MR. LISANKIE said that is correct, the nedical care the person
received has nade him as healthy as possible. Palliative care
could relieve pain but will not make the underlying condition
i mprove.

4:45:12 PM

REPRESENTATI VE ANDERSON asked, using the range of notion
exanpl e, whether, with a specific treatnent, the range of notion
could be tenporarily inproved through massage for exanple. But
if the person suffers no pain, the person would not receive any
treatment if the anmendnent to Amendnent 4 passes.

MR. LISANKIE said that is correct. A layman mght refer to that
situation as stiffness rather than pain.

REPRESENTATI VE ANDERSON sai d he feels the amendnent to Anendnent
4 will hurt the worker so he plans to reject it.
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A roll call vote was taken. Representative Croft and Senator
French were in favor; Representative Anderson Representative
Rokeber g Senat or Huggi ns and Senator Therriault were opposed.

CHAI R THERRI AULT announced that the anendnent to Amendnent 4
failed. He then asked if there was further objection to
Amendnent 4.

SENATOR FRENCH said yes and asked how long this definition has
been in Oregon | aw.

MR. DAVE FLORSI NGER, Assistant Attorney General, Departnent of
Law, said he believed the Oregon statute was adopted in 1990.

REPRESENTATIVE ANDERSON said his research shows a nmjor
contributing cause provision has been in effect for about 10
years in Oregon.

REPRESENTATI VE ROKEBERG asked, wusing the Christopher Reeves
exanpl e, what would happen to an injured enployee with a chronic
nedical condition that does not give rise to pain under
Anmendrent 4.

4:48:52 PM

MR. LI SANKIE said the definition is broader than just pain so he
doesn't know how it would apply to sonmeone in that situation.

REPRESENTATI VE ROKEBERG referred to subsection (3) on page 1,
line 16, which is the third element of a three-stage test to
qualify for palliative care. He questioned whether workers’
conpensation benefits would flow to a person wth a long-term
disability but no proven chronic debilitating pain. He added
that even though there mght be 45 days of no change, a
condition of nmedical stability would be presuned.

MR. LISANKIE said that is a valid point. He explained that if
one takes that situation as the worst-case scenario, the person
m ght not qualify for further palliative care.

REPRESENTATI VE ROKEBERG asked if subsection (3) could be
expanded to include a person in that type of situation.

CHAI R THERRI AULT announced an at - ease.

5:10: 03 PM
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REPRESENTATI VE ROKEBERG noved to rescind the commttee’ s action
to adopt the anendnent to Anmendnent 4.

CHAI R THERRI AULT announced that w thout objection, the amendnent
to Arendnent 4 was before the commttee: [insert on page 2, |ine
12, the words, “pain caused by” in between the words *“of” and
“an’].

CHAI R THERRI AULT announced that w thout objection, the amendnent
to Anendnent 4 was adopt ed.

CHAIR THERRI AULT asked if there was objection to adopting
Amendnent 4 as anended.

REPRESENTATI VE CROFT objected and said although Amendnent 4 was

improved, it still contains a |ot of bad provisions.
5:11: 53 PM
A roll cal | vote was t aken. Representati ve Rokeber g,

Representati ve Anderson, Senator Huggins and Senator Therriault
voted in favor; Representative Croft and Senator French were
opposed.

CHAI R THERRI AULT announced that Anmendnent 4 as anended was
adopt ed.

REPRESENTATI VE CROFT noved to adopt Anendnent 5, |abeled R 17
whi ch reads as foll ows:

24- GS1112\ R 17
Bul | ock

AMENDMENT 5

TO CCS SB 130

Page 2, following line 11:
Insert a new bill section to read:

"* Sec. 3. AS 22.05.010 is anended by adding a new
subsection to read:

(f) The commssioner of |labor and workforce
devel opment or a party in a workers' conpensation
matter in which an appeal able decision has not been
entered by the superior court, may file an original
action in the supreme court to resolve a conflict
between two final superior court decisions on a |egal
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issue relating to workers' conpensation, if neither of
the superior court decisions has been appealed to the
suprene court and the time for taking the appeals has
expi red. The opinion of the suprenme court in an action
filed under this subsection is prospective only and
does not affect the outconme of a superior court
decision that is final before the date of the opinion
by the suprene court. The suprene court shall issue
an opi nion under this subsection

(1) finding that no conflict exists;

(2) affirmng the decision of one superior
court on the legal issue presented; or

(3) adopting an interpretation different
fromthat in either superior court decision.”

Renunber the followi ng bill sections accordingly.

Page 48, followi ng line 28:
Insert a new bill section to read:

"* Sec. 76. AS 22.05.010(f) is repealed January 1
2007. "

Page 49, line 1:
Del ete "sec. 65"
| nsert "sec. 66"

Page 50, |ine 20:
Del ete "sec. 53"
| nsert "sec. 54"

Page 50, |ine 21:
Del ete "sec. 53"
| nsert "sec. 54"

Page 50, |ine 26:
Del ete "sec. 8"
| nsert "sec. 9"

Page 50, l|ine 27:
Del ete "sec. 8"
| nsert "sec. 9"

Page 51, |ine 10:
Del ete "sec. 8"
| nsert "sec. 9"

Page 52, |ine 8:
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Del ete "sec. 8" in both places
Insert "sec. 9" in both places

Page 52, |ine 15:
Del ete "sec. 34"
| nsert "sec. 35"

Page 52, |ine 23:
Del ete "sec. 65"
| nsert "sec. 66"

Page 52, |ine 24:
Del ete "sec. 76"
| nsert "sec. 78"

Page 52, |ine 26:
Del ete "Sections 34, 77, and 82(a)"
I nsert "Sections 35, 79, and 84(a)"

Page 52, |ine 28:
Del ete "53, and 83"
| nsert "54, and 85"

Page 52, |ine 29:
Del ete "secs. 85 and 86"
| nsert "secs. 87 and 88"

CHAI R THERRI AULT obj ect ed.
5:12:46 PM

REPRESENTATI VE CROFT explained that Anmendnent 5 is partially
conceptual; he is proposing to elimnate the appeals commi ssion
and allow the DOLWD conm ssioner or anyone hearing a workers

conpensation case to ask for a ruling from the supreme court
when decisions conflict. He said the creation of an appeals
conmmi ssion has been based on an allegation of conflicting court
or board decisions, which has never been proven. He does not see

conflicting opinions to be a significant problem but, if they
are, the bill should include a procedure to fix that. He argued
that the current proposal uses political appointees, is costly,
and adds a | ayer of bur eaucr acy based on unproven

justifications.

5:14: 22 PM
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CHAI R THERRI AULT asked if Anmendment 5 would request the suprene
court to pick and choose between opinions and alnost issue
advi sory opi ni ons.

REPRESENTATI VE CROFT replied, “Alnbst, but there are various
ways that that happens now.” He explained that questions of
state law can be certified back to the state court, so that a
federal <court <could certify a question back to the Al aska
Suprene Court if a case turned on how Al aska |aw would apply.
Precedent has been established for this procedure. He noted that
Amendnment 5 also gives that ability to the DOLWD conmm ssioner to
make the request. He pointed out that this governor said that is
part of his concern so Anendnent 5 provides a process to clean
up conflicting decisions.

5:15:58 PM

CHAI R THERRI AULT asked if Amendnent 5 would delete the appeals
commi ssi on.

REPRESENTATI VE CROFT said yes but that is not in the anmendnent.

REPRESENTATI VE ROKEBERG asked if Representative Croft mde a
conceptual anendnment to Anmendnent 5 to delete the appeals
conmmi ssi on.

5:16: 33 PM
REPRESENTATI VE CROFT said he did.

CHAIR THERRI AULT said he thought nenbers understood that
Amendnent 5 woul d al so del ete the appeal s comm ssion section.

SENATOR FRENCH asked that M. Woliver address alternatives to
an appeals comm ssion that would be inexpensive yet provide the
surety and swiftness that sone ascribe to the appeals
conmi ssi on.

MR. LISANKIE interjected to say that inconsistent decisions are
not the only problem that needs to be addressed. Another major
problem is that no binding precedent is being established short
of the published opinions of the Al aska Suprenme Court under the
current system Amendnent 5 does not address the lack of any
bi ndi ng precedent that can be generally applied and relied upon.
Superior court opinions are not binding beyond the parties
i nvol ved.
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5:18: 29 PM

SENATOR FRENCH asked M. Lisankie if he is conceding that he has
not been able to produce any hard evidence of inconsistent panel
deci si ons.

MR. LI SANKI E said he was not conceding that and he was not aware
that he was required to do so.

SENATOR FRENCH said he asked to see two inconsistent decisions
from either the panel or the superior court |ast year. He has
never been given any.

MR, LISANKIE said that strikes him as wunusual because it is
unlikely that 30 or 40 judges and nunerous panel s al ways agree.

SENATOR FRENCH asked M. Lisankie if he is saying he imgines
t hat i nconsistent decisions exist.

MR. LISANKIE said he doesn't rely on his inmagination when he
testifies.

CHAI R THERRI AULT asked M. Woliver to address Senator French’s
guesti on.

SENATOR FRENCH clarified that he wanted to know if anyone has
explored with the court system the possibility of assigning
wor kers’ conpensation appeals cases to a single judge or to a
pool of three judges.

MR, DOUG WOOLI VER, adm nistrative attorney for the Al aska Court
System said that no one has asked the court to look into that
possibility, but it would be willing to do so.

SENATOR FRENCH asked M. Woliver to comment on the efficacy of
that idea. He felt that 30 cases per year wuld be a I|ight
casel oad.

5:22:14 PM

MR WOOLIVER clarified that superior court judges have on
average 600 open cases each year; that nunber does not represent
new cases filed each year. He did not know whether Senator
French’s proposal would work or not.

SENATOR FRENCH suggested the task force ask the presiding judge
to participate and di scuss that idea.
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MR, WOOLIVER said the court system would encourage such an
i nvitation.

CHAI R THERRI AULT said that would not get around the problemthat
superior court decisions are not published or precedential.

MR. WOOLI VER said that is true.

SENATOR FRENCH said the court could be asked to publish its
opi nions. He added that nost people don't overrule thenselves;
so three individuals publishing opinions over tine would
establish a consistent body of |aw.

CHAI R THERRI AULT asked if that would change when new judges were
appoi nt ed.

SENATOR FRENCH said that would occur with an appeals conmm ssion
or when the suprenme court overrules the comm ssion’ s deci sions.

REPRESENTATI VE ANDERSON thought it was wunfair to ask M.
Woliver to conpare the precedential value of opinions by the
superior court versus the suprenme court. M. Woliver’ s argunent
has been based on the costs associated with using the superior
court versus the suprenme court. He nmaintained that in his mnd,
the precedential value of the comm ssion versus the superior
court is far better. He said the three-judge idea is different.

5:25:39 PM

CHAIR THERRI AULT directed nenbers to keep the discussion to
Amendnent 5, which does not propose a three-judge panel.

REPRESENTATI VE ROKEBERG asked how long it takes a judge to go
through an entire proceeding in which a superior court judge
would wite an opinion in a civil case.

MR, WOOLIVER said he |ooked into that question for workers’
conpensati on cases last year. From the tinme one files with the
superior court until an opinion is issued takes less than a year
on average. The suprene court usually takes about 20 nonths for
t hose sane cases.

REPRESENTATI VE ROKEBERG said he learned from testinony that 30

or 34 cases per year are appealed to the superior court now,
therefore the new system would create a lighter caseload. He
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asked if superior court judges are issuing opinions on civil
cases at a rate of one per week or nore.

5:27:24 PM

MR WOOLI VER said such statistics are avail able but he does not
have themat this tine.

REPRESENTATI VE ROKEBERG asked if the court system has data on
the nunber of opinions produced by superior court judges
annual | y.

MR. WOOLI VER said he did not know.

CHAI R THERRI AULT muai ntai ned his objection based on the fact that
a superior court judge approached him during the Alaska Bar
Associ ation Convention and asked him to [support an appeals
comm ssion] because the superior court does not do enough
wor kers’ conpensation cases to devel op the necessary experti se.

REPRESENTATI VE CROFT said Amendnment 5 would save $1.5 mllion

In addition, he fears that the political appointees to the
commi ssion mght represent a philosophy that sonme nenbers
pref er; however governors change. He feels the [appeals
comm ssion] is a poor, short-term proposal that nenbers wll
live to regret. That can be avoided by wusing the current
procedure to nmeet the objection.

5:29: 22 PM

CHAIR THERRI AULT comrented that the admnistrative |aw judge
would select the person who oversees this function and
participates in all appeals, which sonewhat mtigates the
concern about political appointees.

SENATOR FRENCH asked if adm nistrative |law judge appeals go to
the superior court.

CHAI R THERRI AULT sai d they do.

A roll call vote was taken. Representative Croft and Senator
French were in favor; Representative Anderson Representative
Rokeberg Senat or Huggi ns and Senator Therriault were opposed.

CHAI R THERRI AULT announced that Anmendnent 5 fail ed.

5:31:12 PM
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REPRESENTATI VE CROFT noved to adopt Amendnent 6 and expl ained
that it 1is a conceptual anmendnent that wll delete the
provisions in the bill that freeze physicians’ rates and instead
freeze insurance rates for workers’ conpensation at their
Decenber 31, 2004 |evel.

REPRESENTATI VE ANDERSON obj ect ed.

REPRESENTATIVE CROFT said he is unconfortable allow ng
government to set rates. It has never worked well for rent or

price control. However, if the state 1is going to tell
i ndi vidual s what they can charge, he believes it is preferable
to go to the root of the problem — insurance rates. Physicians’

rates were set for Medicaid and Medicare coverage and that has
led to the refusal by sonme physicians to take those patients.
Amendnment 6 is his attenpt to substitute this intrusion on the
mar ket place by addressing the direct problem of insurance rates
and freezing those rates for a period of time. He expressed
concern that once a cap on doctors’ rates is put in law, it wll
never cone out. He has talked to doctors groups about this being
a dangerous intrusion of government into the private sector.

5:35:18 PM

REPRESENTATI VE ANDERSON asked M. Lisankie if the presunption is
that physicians won't |leave the state if their rates are frozen
at a reasonable level but that insurance conpanies will |eave if
their rates are frozen.

MR. LISANKIE said the Division of Insurance has grave concerns
about maintaining an insurance market if insurance conpanies’
rates are frozen.

SENATOR FRENCH said he would add a conceptual addition to
Amendnent 6 to say that insurance rates could go below the
Decenber 31, 2004 rate. He referred to a chart distributed in
the Senate Labor and Commerce Committee that showed that 1992
wor kers’ conpensation rates were as high as they are now, so the
current rates are not higher than they’ ve ever been. Due to
i ntense conpetition, the state saw a great decade of declining
rates.

REPRESENTATI VE ROKEBERG poi nted out that the |egislature stepped
in and refornmed the systemin 1988.

5:38: 00 PM
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SENATOR FRENCH said his point is that he wants to mneke sure
rates aren’'t frozen at their high and are allowed to drift down.

CHAIR THERRI AULT clarified that the anendnent to Amendment 6
says the intent is not to freeze the rates at the high |level and
prevent them from goi ng down.

CHAI R THERRI AULT announced that w thout objection, the amendnent
to Anendnent 6 passed.

CHAI R THERRI AULT said the notion before nenbers was whether to
adopt Amendnent 6 as anended.

REPRESENTATI VE ROKEBERG expressed concern that the state only
has 3 primary underwiters now. Anendnent 6 speaks to their
solvency and the availability of insurance in the state so he
finds it objectionable.

A roll call vote was taken. Representative Croft, Representative
Anderson and Senator French voted in favor; Representative
Rokeber g, Senator Huggi ns and Senator Therriault were opposed.

CHAI R THERRI AULT announced that Anendnent 6 as anended failed to
be adopt ed.

5:40:15 PM

CHAI R THERRI AULT noved to adopt Anmendnent 7, |abeled R 1, which
reads as foll ows:

24-GS1112\R 1

Bul | ock
AMENDMENT 7
TGO CCS SB 130
Page 10, following line 7:
Insert a new bill section to read:
"* Sec. 9. AS 23.30.010 is repealed and reenacted
to read:
Sec. 23.30.010. Cover age. (a) Except as

provided in (b) and (c) of this section, conpensation
is payable under this chapter in respect of disability
or death of an enpl oyee.
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(b) Conpensation and benefits under this chapter
are not payable for aggravation, acceleration, or
conbination with a preexisting condition unless the
enploynent is the major contributing cause of the
disability or death of the enployee or the enployee's
need for nedical treatnent.

(c) Conpensation and benefits under this chapter
are not payable for nental injury caused by nental
stress, unless it is established that (1) the work
stress was extraordinary and unusual in conparison to
pressures and tensions experienced by individuals in a
conparable work environnment; and (2) the work stress

was the predom nant cause of the nental injury. The
anount of work stress shall be neasured by actual
events. A nmental injury is not considered to arise

out of and in the course of enploynent if it results
from a disciplinary action, work evaluation, job
transfer, layoff, denotion, termnation, or simlar
action taken in good faith by the enployer.”

Renunber the followi ng bill sections accordingly.

Page 46, lines 3 - 13:

Delete ""injury" does not include aggravation,
accel eration, or conbination wth a preexisting
condi ti on, unless the enpl oynent is the nmjor

contributing cause of the disability or need for
nedical treatnent, and does not include nental injury
caused by nmental stress, unless it is established that
(A) the work stress was extraordinary and unusual in
conparison to pressures and tensions experienced by
individuals in a conparable work environment, and (B)
the work stress was the predom nant cause of the
mental injury; the amunt of work stress shall be
nmeasured by actual events; a nental injury is not
considered to arise out of and in the course of
enploynment if it results from a disciplinary action,

work evaluation, job transfer, | ayof f, denotion,
termnation, or simlar action, taken in good faith by
t he enpl oyer; "

Insert "["INJURY" DOES NOT |NCLUDE MENTAL | NJURY
CAUSED BY MENTAL STRESS UNLESS IT |I'S ESTABLI SHED THAT
(A) THE WORK STRESS WAS EXTRAORDI NARY AND UNUSUAL I N
COMPARI SON TO PRESSURES AND TENSI ONS EXPERI ENCED BY
| NDI VI DUALS |N A COMPARABLE WORK ENVI RONVENT, AND ( B)
THE WORK STRESS WAS THE PREDOM NANT CAUSE OF THE
MENTAL | NJURY; THE AMOUNT OF WORK STRESS SHALL BE
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MEASURED BY ACTUAL EVENTS;, A MENTAL INJURY IS NOT
CONSIDERED TO ARISE OQJI O AND IN THE COURSE OF
EMPLOYMENT | F I T RESULTS FROM A DI SCl PLI NARY ACTI ON,
WORK  EVALUATION, JOB TRANSFER, LAYOFF, DEMOTI ON,
TERM NATI ON, OR SI M LAR ACTION, TAKEN I N GOOD FAI TH BY
THE EMPLOYER; "

Page 49, line 1:
Del ete "sec. 65"
| nsert "sec. 66"

Page 50, |ine 20:
Del ete "sec. 53"
| nsert "sec. 54"

Page 50, l|ine 21:
Del ete "sec. 53"
I nsert "sec. 54"

Page 52, |ine 15:
Del ete "sec. 34"
| nsert "sec. 35"

Page 52, |ine 23:
Del ete "sec. 65"
| nsert "sec. 66"

Page 52, |ine 24:
Del ete "sec. 76"
| nsert "sec. 77"

Page 52, |ine 26:
Del ete "Sections 34, 77, and 82(a)"
I nsert "Sections 35, 78, and 83(a)"

Page 52, |ine 28:
Del ete "Sections 1, 2, 53, and 83"
| nsert "Sections 1, 2, 54, and 84"

Page 52, |ine 29:
Del ete "secs. 85 and 86"
| nsert "secs. 86 and 87"

CHAI R THERRI AULT explained that Anmendnment 7 deals wth the

definition of injury section of the bill. It addresses the issue
raised during the House floor debate about whether the current
definition in the bill <creates a separate tort action of
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possi bl e cl ai ns out si de of t he cover age of wor ker s’
conpensati on. He conti nued:

W are going to take out the |language that tries to
deal with that by just nodifying the definition of

injury and we created this (b) and (c) section.... It
was ny understanding from the argunent that was nade
on the floor that if, in fact, the bill had the

possibility of creating that separate tort action,
then our current statutes also had | anguage that coul d
potentially create that separate tort action under
that particular interpretation wth regard to nenta
stress. And so this anendnent has been drafted to dea

with - the nental stress is the (c) section there on
page 1 and the (b) section talks about the mgjor
contributing cause — by taking that out and defining
that if you have an action that’s not the nmajor
contributing cause, it doesn't open up a separate
action for tort. So there’s the tort issue and there’s
the policy <call on the mjor contributing cause
limtation.
5:42: 02 PM

REPRESENTATI VE ANDERSON added that Anmendment 7 would delete the
exclusions for pre-existing and nental injuries from AS
23.33.095 on page 45 of the bill and place those two categories
in a consolidated area under a coverage section, AS 23.30.010.

MR. FLORSINCGER said the idea was to take those two categories
out of the definition of “injury” and describe them as a
limtation of benefits available under the act rather than a
limtation of the term“injury” used throughout the act.

REPRESENTATI VE CROFT thought Anmendnent 7 was an attenpt “to do
the wong thing better.” He was unsure whether it would be
constitutional because a renedy nust be provided. He noted that
a representative sustained a neck injury from a sl|ledgehamrer
while on the job and asked if he would have no renedy if the
same injury happened again.

5:44:. 22 PM
MR. FLORSI NGER said the second enployer would pay for the second
sl edgehamer injury. If, sonewhere down the |line, perhaps at the

stage of nedical stability, the question of whether the second
injury was a nmjor contributing cause for the ongoing need of
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disability or nedical benefits, the case would be presented to
physi cians for testinony and then to the board. The physicians
woul d be asked whether the [second] sl|ledgehanmer injury or the
preexi sting condition was the major cause. If the second injury
was the cause, the second enpl oyer would continue to pay. If the
first injury was the mjor contributing factor, the second
enpl oyer could seek reinbursenent fromthe first enployer, which
occurs under existing | aw.

REPRESENTATI VE CROFT asked if the second enployer could go after
the first enployer under this anmendnent.

MR. FLORSI NGER sai d yes.

REPRESENTATI VE CROFT noted that Anmendnent 7 says conpensation
and benefits are not payable if [the first accident] is a
substantial factor but not the mmjor contributing cause.

MR. FLORSINGER replied the court addressed a case where the
enpl oyee told the board he couldn't work because he needed nore
nmedi cal benefits, and the enployer said the accident was not the
maj or contributing cause and pointed to the earlier injury as
the cause. The court said when the only dispute is between two
insurers, the nost recent insurer is required to pay until a
final determnation is made as to the cause of each. The issue
is one of fairness between the two insurers.

5:48:11 PM

CHAIR THERRI AULT clarified that the issue is about fairness
bet ween the enpl oyers or their insurers.

REPRESENTATI VE ANDERSON said on May 15 staff from the DOL civi
division tried to answer sone of these questions. The first
guestion posed was whether, under current |law, an enployee who
suffers a work related injury at enployer 1 and later suffers a
rel ated i njury at enpl oyer 2, woul d receive workers
conpensati on benefits. The answer was yes. The answer was also
yes under Anmendnment 7. He said regarding an enployer’s duty to
pay workers’ conpensation benefits under the current |aw, the
DOL neno reads:

If an enployee suffers a work-related injury at
enployer 1, and later suffers a related injury at
enpl oyer 2, whi ch  enpl oyer pays the workers’
conpensati on benefits?
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He said the answer is enployer 2. He read, “... and if the
injury for which the conpensation is sought is aggravated,
accelerated or conbined with the first injury and is substanti al

— that’'s the substantial factor, but under this bill, if the
sanme scenario occurs, enployer 2 wll pay if the injury for
whi ch conpensation is sought, aggr avat ed, accelerated or

conbined is the mgjor contributing cause.” He thought that was
the difference. He added that if the two enployers were in
di spute over who is responsible, enployer 2 would be responsible
during that tine period under either standard.

CHAI R THERRI AULT asked Representative Croft if his concern about
Amendnment 7 is that the second enployer would escape any
coverage if a second injury aggravated a preexisting injury. He
asked M. Lisankie if that is the intent of the division.

MR. LISANKIE said in the scenario where a prior work injury is
foll owed by a second injury, the situation would be as descri bed
by M. Florsinger.

5:51: 02 PM

SENATOR FRENCH asked what would happen if there was no first
insurer, or the preexisting injury was not related to the
wor kpl ace, and the workplace injury is a substantial factor but
not a najor contributing cause of the disability.

MR. LISANKIE said if a person was hurt at hone and suffered an
injury at the workplace that was not a substantial factor, no
wor kers’ conpensation would be available. He said this raises
t he bar.

SENATOR FRENCH said it would result in fewer clains.

MR LISANKIE said fewer clains would be paid for people whose
predom nant reason for the injury occurred outside of the
wor kpl ace.

SENATOR FRENCH argued that now it is paid if [the workplace

injury] is a substantial factor and that standard has been in
pl ace since 1980.

MR. LI SANKI E agreed that canme froma court interpretation
SENATOR FRENCH expressed concern that Amendnent 7 wll affect a

30-year doctrine to raise the bar and let a few injured workers
go hone wi th nothing.
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MR. LI SANKI E countered, “O ... let a few enployers not pay for
an injury that was predom nantly caused at the worker’s hone.”

SENATOR FRENCH said if a substantial factor represents 25
percent and a mjor contributing cause represents 51 percent,
anyone with an injury that falls in the range between 25 and 51
percent woul d not be covered.

MR. LI SANKI E indicated a health insurer m ght pay.
REPRESENTATI VE ROKEBERG read from AS 23. 30. 055(d):

When paynent of tenporary disability benefits 1is
converted solely on the grounds that another enployer
or another insurer of the sane enployer my be
responsible for all or a portion of benefits, the nost
recent enployer or insurer is party to the claim and
who may be liable shall nmake the paynments during
dependency of the dispute.

He said lack of coverage would never be a problem when one or
nore enployers are involved. The issue then becones the
prevailing enployer in any cause of action. He said regarding a
non-work related injury, “a substantial factor” has been
established in case law and this is an attenpt to statutorily
raise that to a major contributing cause. He believed the
coverage between an enployer and enployer would not change. He
said how non-work related injuries fit into the causal
all ocation and awards is a najor problemin the state right now.
He asked M. Florsinger the name of the doctrine that applies to
| ast enpl oyers.

5:55:40 PM
MR. FLORSINGER said it is the Last Injurious Exposure Doctrine.

REPRESENTATI VE ROKEBERG said now, the current enployer gets
stuck with the whole bill, whether right or wong.

CHAI R THERRI AULT asked if he had a preexisting condition, such
as an arthritic knee, and banged his knee at work so that he
could not stand, whether he would get workers’ conpensation
coverage to repair the knee to its pre-injury condition but not
to replace his knee.
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MR. LISANKIE said he thought that is what M. Florsinger was
getting to.

CHAIR THERRI AULT said the assunption that he would get no
coverage because his knee was previously injured is incorrect.

MR. FLORSINGER said he couldn’'t imagine a doctor saying the
banged knee was not a mmjor contributing cause. He said the
cases where this often cones into play involve a person wth
carpal tunnel syndrone with 4 or 5 enployers. The nobst recent
enpl oyer may have enployed that person for two weeks yet may
have to pick up the whole tab even though the two-week job was
not the major contributing factor. Under Anmendnent 7, if that
enpl oyee ran a power wench for five years, which was the mgjor
cause of the carpal tunnel syndrone, that enployer would be
responsi bl e for picking up the benefit.

CHAIR THERRI AULT asked if that enployer would pick up the cost
of all of the benefits or a portion of them

5:59: 03 PM

MR. FLORSI NGER said once the nobst recent enployer proved the
maj or contributing cause, the earlier enployer would have to
pi ck up the cost.

REPRESENTATI VE CROFT asked if a person had several jobs that all
contributed to the enployee’s carpal tunnel syndrome and each
enpl oyer was considered to be a substantial cause but none rose
to 51 percent, the enployee would get no coverage.

MR. FLORSINGER said he is not sure where the 51 percent fits
into the analysis but, if three enployers were involved, the one
that was 34 percent responsi bl e woul d pay.

REPRESENTATI VE CROFT asked if he is saying that predom nant
nmeans conpared to all others or predomnant in an absolute
sense. He maintained that in the analogy M. Florsinger gave, a
nunber of enployers could be substantial causes but none would
be predomnant, |eaving the enployee wthout coverage. He
cautioned that one enployer mght be 5 percent responsible while
all others are 4 percent responsible.

6: 02: 00 PM

MR. FLORSI NGER was skeptical that percentages m ght be applied
at all. In practice, a physician would review the nedical
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records and, by a preponderance of the evidence, determ ne which
injury was the major contributing cause.

REPRESENTATI VE CROFT said using the [carpal tunnel syndrone]
anal ogy, a physician mght not be able to determine the nmjor
contributing cause if the enployee worked at two jobs for an
equal length of tine. He asked if the point of this provision is
to save noney in that type of situation

MR. FLORSINGER said it could also be viewed as a way to
determ ne which enployer is nost responsible for the disability
and nedi cal treatnent benefits.

REPRESENTATI VE CROFT asked if a prior claimhas been settled and
the enployee reinjures hinself, the [first] enployer is off the
hook.

MR. FLORSI NGER t hought that would be correct fromthe disability
standpoi nt, but, in general, nmedical clains are not settl ed.

REPRESENTATI VE CROFT asked if the enployee was unable to work

his nmedical bills would be paid but he would not get any
conpensati on because the condition is a conbination of two
injuries. He maintained that the problemw th this new systemis
that a person could fall through the cracks.

MR. FLORSINGER replied in a situation where the enployee
previously settled a claim the enployee’'s condition would be
simlar to a preexisting condition that mght have happened
while, for exanple, gardening. The only difference is that the
enpl oyee was paid for that injury.

6: 05: 23 PM

REPRESENTATI VE  ANDERSON indicated that many people feel
passi onate about this issue and it is not about enployee versus
enpl oyer. The notive behind Anmendnent 7 is not to burn soneone's
benefits. He said he applauds Anendnment 7 in many ways with the
exception that he has heard doctors express concern about the
definition of “major” in “mjor contributing cause,” who nakes
that decision, and whether the right to appeal exists. He
guesti oned how a nedical provider could accurately determ ne the
percentage. He said that question could be the deal -breaker for
physi ci an support of Amendnent 7.

MR. LI SANKIE said he has given that question a |ot of thought.
He | ooked at a followup study done by the State of Oregon. That
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study included a poll of physicians in Oregon. H's inpression
was that the physicians found this standard to be workable but
it took some education of physicians involved in the process to
get confortable with it.

REPRESENTATI VE ROKEBERG asked if, under current | aw, an
enployee’s injuries are all work related, he would receive
benefits no matter what.

MR LISANKIE said that is correct.

REPRESENTATI VE ROKEBERG asked what happens under current law if
an enployee has a non-work related sports injury anong other
work related injuries.

MR. LISANKIE said the court has clearly said that unless the
work is not even a substantial factor, the enploynent bears the
entire responsibility for the disability and nedical care.

REPRESENTATI VE ROKEBERG asked, “...If there’s say a non-work
related preexisting condition and there’'s just a substantia
factor — maybe if we use Senator French's 24 percent or 26

percent or whatever the cut line is, does that nean the enployer
is going to be on the hook for that entire benefit?”

MR. LISANKIE said yes, based on his recollection of the court
cases.

6: 09: 56 PM

REPRESENTATI VE ROKEBERG asked how Amendnent 7 would sol ve that
situation and how it would work in the converse.

MR. LI SANKI E said that would be the difference.

REPRESENTATI VE ROKEBERG asked, as a matter of policy, whether
the board ever apportions what it believes to be a percentage of
liability.

MR, LISANKIE said Alaska statute contains no provision that
al | ows apportionnent.

REPRESENTATI VE ROKEBERG asked why not.
MR, LISANKIE said it would be a grueling experience to precisely

parse out the percentages of liability. The court has shied away
from doi ng so.
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CHAI R THERRI AULT asked how long Oregon’s simlar provision has
been in pl ace.

MR. LISANKIE said it was first adopted around 1990 and anended
in 1995.

REPRESENTATI VE ROKEBERG asked if Oregon rewote its entire body
of workers’ conpensation law at one tine or whether it nade
changes in a pieceneal fashion.

MR LISANKIE said it added a piece here and there over a
significant period of tine.

REPRESENTATI VE CROFT asked if Amendnent 7 was npdeled after the
Oregon | aw.

6: 12: 33 PM

MR. FLORSI NGER thought that Oregon’s law contains the “major
contributing cause” provision.

REPRESENTATI VE CROFT asked if, under Oregon |aw, an enployer is
considered to be a substantial factor but not a nmjor
contributing cause and therefore not covered by workers’
conpensation, the enployee could sue the individual enployer
under tort liability.

MR, FLORSINGER said it is his understanding that a case was
based on a provision in Oegon’'s constitution; Alaska s
constitution does not have a simlar provision.

REPRESENTATI VE CROFT said an enpl oyee could sue in Oegon if a
wor kpl ace injury was deened to be a substantial factor but not a
maj or contributing factor.

MR. FLORSI NGER said he was not confortable answering because he
is not up to speed on that subject.

At 6:15 p.m, CHAIR THERRI AULT announced the commttee would
t ake a one-hour break.

9:12: 18 PM

CHAIR THERRI AULT called the neeting back to order. Al nenbers
were present.
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CHAIR THERRI AULT noved to adopt an anendnent to Anmendnent 7
| abel ed R 23, which reads as foll ows:

24- GS1112\ R 23
Bul | ock

AMENDMENT 7

OFFERED | N CONFERENCE BY SENATOR THERRI AULT
No. 7 to CCS SB 130

Page 1, line 4, of Amendnent No. 7:

Delete "and (c) of this section”

Insert "of this section regarding a preexisting
condition, and (c) of this section regarding a nental
injury caused by nental stress”

Page 1, |line 10, of Amendnment No. 7, follow ng
"treatnment.":

Insert "Determning the major contributing cause
requires the evaluation of the relative contribution
of different causes of disability or death of the
enpl oyee or the enployee's need for nedical treatnent
and finding the cause that is the primary cause."

He explained that Amendnent 7 is sonewhat subjective as to
the interpretation that no coverage is available if a mjor
contributing cause cannot be determ ned. He said his intent
is toclarify that:

...the (b) limtation [in Amendnent 7] is only [for]
those things where it’s an aggravation — it’'s not a
new injury or, if in the aggravation, acceleration
there is in fact a new injury - you bunp the arthritic
knee and in doing so there’s a new gash or sonething -
that that is going to be covered by the second

enpl oyer.

He asked M. Lisankie to speak to lines 6-9 of the anendnent to
Amendnent 7.

SENATOR FRENCH obj ected to anendi ng Anmendnent 7.
MR. FLORSI NGER explained that the |anguage on lines 7-9 was
taken from an Oregon case, which attenpted to define “major

contributing cause.” The Oegon statute differs from Al aska
statute, which tal ks about cause as cause of disability or need
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for nmedical benefits. A portion of that |anguage was drafted so
that it will relate to Al aska statute in those terns and uses
the term“primry cause.”

SENATOR FRENCH r enoved hi s objection.

CHAI R THERRI AULT announced that Amendnent 7 was anended and
before the commttee.

REPRESENTATI VE ANDERSON said he does not support Amendnent 7 at
this time because too many folks in the medical community feel
that enpirical evidence is lacking to show that this works for
the enployee or from a health care standpoint. He pointed out
that only 35 doctors were contacted and 11 responded in the
Oregon followup study. His other concern is that an incredible
onus is placed on physicians right now and, with the goal of
trying to get workers back to work and the fraud aspect, he
woul d rather direct the nedical review conmttee to reconmmend a
solution to the legislature at the end of the year. He said if
the anmendnent fails, there's one portion that has to be
reinserted or del eted.

REPRESENTATI VE ANDERSON noted that another anmendnent would have
to be made to Anendnent 7 to delete the |anguage on page 1,
lines 1-20, and page 2 and 3 and renunber accordingly. The
result would be that the concept should be sent through the
medi cal review conmittee to the task force.

CHAI R THERRI AULT pointed out the (c) section fixes the issue of
a secondary tort if such a problem exists in current Al aska
statute. He asked Representative Rokeberg if he is just trying
to delete the (b) section

REPRESENTATI VE ROKEBERG said his intent is to delete the (b)
section and insert it into the task force and nake conform ng
changes as necessary.

CHAI R THERRI AULT clarified that Representative Rokeberg wants to
del ete the nmajor contributing cause section and have it referred
to the task force for consideration

REPRESENTATI VE ANDERSON noted that is on page 1, lines 7 -10 of
Amendnent 7, subsection (b) of AS 23.30.010.

CHAI R THERRI AULT obj ect ed.
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SENATOR FRENCH said if the intention is to renove “nmgjor
contributing cause,” a definition section on page 46 uses the
exact same |anguage. He wondered whether the intention is to
maintain the workers’ conpensation |aws under the substanti al
factor standard or “whether we’'re splitting the baby.”

REPRESENTATI VE ROKEBERG said he has no intention of splitting
it should be conform ng [l anguage].

SENATOR FRENCH pointed out a conceptual anendnment would also
renove the definition

REPRESENTATI VE ANDERSON noted that definition is on page 46,
i nes 3-13.

REPRESENTATI VE ROKEBERG said that should be left in so that it
wi Il be del eted.

CHAI R THERRI AULT nai ntai ned his objection.

A roll call vote was taken. Senator French and Representative
Rokeberg, Representative Croft, and Representative Anderson were
in favor; Senator Huggi ns and Senator Therriault were opposed.

CHAI R THERRI AULT announced the second anendnent to Anmendnent 7
failed lacking two affirmati ve votes from Senate nenbers.

CHAI R THERRI AULT announced that Amendnent 7 as anmended was
before the commttee.

SENATOR FRENCH obj ect ed.

A roll call vote was taken. Representative Rokeberg, Senator
Huggins and Senator Therriault were in favor; Representative
Ander son, Representative Croft and Senator French were opposed.

CHAI R THERRI AULT announced that Anendnent 7 as anended fail ed,
| acking two affirmative votes from House nenbers.

CHAI R THERRI AULT noved to adopt Anendnent 8, |abeled R 24, which
reads as foll ows:

24-GS1112\ R 24
Bul | ock

AMENDMENT 8
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OFFERED | N THE SENATE BY SENATOR THERRI AULT

Page 7, line 30, follow ng "individual s":
Insert "initially"

Page 50, lines 22 - 29:
Delete all material.

Renunber the followi ng bill sections accordingly.

Page 52, |ine 26:
Delete "82(a)"
I nsert "81(a)"

Page 52, |ine 28:
Del ete "83"
| nsert "82"

Page 52, |ine 29:
Del ete "secs. 85 and 86"
| nsert "secs. 84 and 85"

REPRESENTATI VE CROFT obj ect ed.
9:24: 24 PM

MR.  DON BULLOCK, Legislative Legal and Research Services,
expl ai ned that Anmendnent 8 addresses redundant | anguage in the
bill regarding the initial appointnments to the appeals
comm ssion. The terns were codified on page 7, line 30, so this
clarifies, by inserting “initially” that the terns are for the
initial appointnents. It also del etes |anguage on page 50, I|ines
22-29, which deals with the sane issue of meking the initia
appoi ntments so that nenbers’ terns woul d be staggered.

CHAI R THERRI AULT added the word “initially” has to be included
because that is when the rotation is set up.

REPRESENTATI VE CROFT asked about the changes to page 52.

MR. BULLOCK said the renpval of a section on page 50 requires
renunbering of the other sections.
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CHAI R THERRI AULT noted that with no further objection, Amrendnment
8 was adopt ed.

CHAI R THERRI AULT noved to adopt Anmendment 9.

MR, BULLOCK said Anmendnent 9 deals with the form filed by the
enpl oyee el ecting one option or another. Anmendnent 9 changes the
| anguage in the latter part of Section 18 to make it consistent
with an earlier change made by the conmttee. Instead of saying
the admnistrator shall serve a copy it says the board shall
serve a copy of the executed election, thereby giving the
responsibility to the party who has it.

REPRESENTATI VE CROFT asked why it is only served on the enployer
rat her than both parties.

MR. BULLOCK expl ai ned that one party signed the execution.

CHAIR THERRI AULT announced that wthout further objection,
Amendnent 9 was adopt ed.

CHAI R THERRI AULT announced an at - ease.
9:28: 31 PM

CHAI R THERRI AULT announced the conmmttee would recess until noon
t onor r ow.

J130 44 May 20, 2005



