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W TNESS REG STER

SENATOR GENE THERRI AULT

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Spoke as the sponsor SB 140.

DAVE STANCLI FF, Staff

to Senator Cene Therriaul t
Al aska State Legislature
Juneau, Al aska

POSI TI ON STATEMENT:
guesti ons.

During discussion of SB 140, answered

ACTI ON NARRATI VE
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CHAI R NORVAN ROKEBERG call ed the House Rules Standing Conmttee
neeting to order at 1:09:09 PM Representati ves Rokeber g,
Coghill, Harris, Kohring, MGuire, Berkowtz, and Kerttula were
present at the call to order

SB 140- COVPUTERS & | NTERNET

CHAI R ROKEBERG announced that the only order of business would
be CS FOR SENATE BILL NO 140(JUD), "An Act relating to spyware
and unsolicited Internet advertising."

1: 09: 31 PM

SENATOR GENE THERRI AULT, Alaska State Legislature, sponsor,
informed the commttee that he introduced SB 140 in an attenpt
to address the issue of spyware on conputer systens in Al aska
Wth increased use of the Internet and the downloading of
progr ans, often users unknowingly end up having spyware

downl oaded on their conputers as well. He explained that
spyware nonitors the types of web sites one visits and attenpts
to block the site with a conpeting site. Senator Therriault

said that Internet technology isn't his expertise, and therefore
he and his staff worked with an individual versed in this matter
as well as with the legislature's own Data Processing staff. He
noted that the legislature's Data Processing staff supports this
| egi sl ati on.

1:11: 41 PM

REPRESENTATI VE COGHI LL noved that the commttee adopt Anendnent
1, | abeled Y.4, Luckhaupt, 5/2/05, which read:

Page 1, line 1:

Delete "to spyware and unsolicited Internet
adverti sing"

Insert "to conputers, conputer conmunications,
and the Internet”

Page 1, following line 2:
Insert new bill sections to read:

"* Section 1. AS 11.41 is anended by adding a new
section to read:

Sec. 11.41.452. Online enticenent of a mnor.

(a) A person commts the crinme of online enticenent
of a mnor if the person, being 18 years of age or
ol der, knowingly uses a conputer to conmunicate wth
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another person to entice, solicit, or encourage the
per son to engage in an act descri bed in
AS 11.41.455(a)(1) - (7) and

(1) the other person is a child under 16
years of age; or

(2) the person believes that the other
person is a child under 16 years of age.
(b) In a prosecution under (a)(2) of this

section, it is not a defense that the person enticed,
solicited, or encouraged was not actually a child
under 16 years of age.

(c) In a prosecution under this section, it is
not necessary for the prosecution to show that the act
described in AS 11.41.455(a)(1) - (7) was actually
commi tted.

(d) Except as provided in (e) of this section
online enticenent is a class C fel ony.

(e) Online enticenent is a class B felony if the
defendant was, at the time of the offense, required to
register as a sex offender or child kidnapper under
AS 12.63 or a simlar |aw of another jurisdiction.

* Sec. 2. AS 11.61 is anended by adding a new
section to read:

Sec. 11. 61. 128. Electronic distribution of
i ndecent material to mnors. (a) A person commits
the crime of electronic distribution of indecent
material to mnors if the person, being 18 years of
age or older, knowingly distributes to another person
by conputer any material that depicts an act descri bed
in AS 11.41.455(a)(1) - (7) and

(1) the other person is a child under 16
years of age; or

(2) the person believes that the other
person is a child under 16 years of age.
(b) In this section, it is not a defense that

the victimwas not actually under 16 years of age.

(c) Except as provided in (d) of this section
el ectronic distribution of indecent material to mnors
is a class C fel ony.

(d) Electronic distribution of indecent materi al
to mnors is a class B felony if the defendant was, at
the time of the offense, required to register as a sex
offender or child kidnapper wunder AS 12.63 or a
simlar |aw of another jurisdiction.”

Page 1, line 3:
Del ete "Section 1"
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I nsert "Sec. 3"
Renunber the followi ng bill sections accordingly.

Page 4, following |line 24:
Insert a new bill section to read:
"* Sec. 5. The wuncodified law of the State of
Al aska i s anended by adding a new section to read:
APPLI CABI LI TY. Sections 1 and 2 of this Act
apply to offenses occurring on or after the effective
date of this Act."

CHAI R ROKEBERG obj ect ed for discussion purposes.
1:12: 04 PM

SENATOR THERRI AULT explained that Anmendnent 1 contains the
| anguage of a nunber of bills [SB 118 and SB 119] that have been
caught up in the backlog [of |egislation]. He noted that the
list of co-sponsors illustrates fairly broad support in the
Senate such that SB 140 could be used as a vehicle to nove the
| egislation addressing the wuse of the Internet for the
enticenment of mnors forward.

1:12: 54 PM

CHAIR ROKEBERG asked if the sponsors are in agreenment wth
i ncorporating the aforenentioned | egislation into SB 140.

SENATOR THERRI AULT said that the sponsor seens to understand
that it's a way to have the provisions in the other |egislation
placed in the statutes this year.

1:13: 27 PM

REPRESENTATI VE KOHRING inquired as to how one can determ ne
spywar e has been install ed.

SENATOR THERRI AULT pointed out that there are software
applications, which the legislature's Data Processing division
uses, that sweep the conputer system for identifiable spyware
and renove it.

1:14: 36 PM

REPRESENTATI VE BERKOW TZ commented that it seens spyware poses
the sanme risks as a trespass in a crimnal context. He inforned
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the commttee that crimnal mschief is defined as "tanpering
with the property of another.™ Therefore, he surm sed that
there are sone crimnal avenues avail able as well.

SENATOR THERRI AULT explained that part of the problem is that
the pop-up advertisenents on the Internet may or nmay not have a
di scl osure statenment. Oten people accept pop-up advertisenments
wi thout knowing that they have agreed to place sonmething on
their conputer and not [be able] to renpve it w thout specific
perm ssion from the conpany. Senator Therriault said that
al though the Internet has made available nany benefits, it's a
tool for scanms as well.

REPRESENTATI VE BERKOW TZ infornmed the committee that crim nal
m schief in the fourth degree includes a prohibition against
knowi ngly accessing the conputer, the conputer system the
conputer program and conputer network or part thereof. He
suggested that if there is a rash of these problens, perhaps
there could be sone sort of crimnal cases nade.

SENATOR THERRI AULT said he was sure that this won't be the |ast
time the legislature will address this because he suspected the
problemw || nutate.

1:17:12 PM

SENATOR THERRI AULT, in response to Chair Rokeberg, acknow edged
t hat there has been sone concern expressed regar di ng
constitutional concerns in relation to the Comerce C ause.
However, the April 27, 2005 neno from Legislative Legal and
Research Services relates the belief that there could be a
challenge of SB 140 based on the general Commerce d ause
anal ysi s. The aforenenti oned meno specifies that regulation of
spyware is a legitimate | ocal concern and it doesn't burden out-
of -state businesses any nore than |ocal businesses. Ther ef or e,
this legislation doesn't appear to erect a barrier to interstate
trade, which is the focus of the federal Commerce C ause.

1:18: 08 PM
REPRESENTATI VE COGHI LL asked if there has been a successful
crimnal prosecution for charges with regard to spyware or

m suse of a conputer.

1:18: 38 PM
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DAVE STANCLI FF, Staff to Senator Gene Therriault, Al aska State
Legi slature, answered that he hasn't received any confirmation
to that effect. This legislation provides a threshold for a
civil renmedy w thout having to show a higher |evel of damage to
the courts. This legislation allows the attorney general, on a
broader scale, to address this issue on behalf of the state.

1:19: 25 PM

CHAIR ROKEBERG turned to Amendnent 1 and the felony |Ievel
sanctions, and asked if the House Judiciary Standing Conmttee
took up any of the issues enbodied in Amendnent 1.

REPRESENTATI VE MCGUI RE replied no. However, she noted that she
has been in contact with the bill sponsor and his intent to
include it [in SB 140]. She related her understanding that the
matter was thoroughly reviewed in the Senate Judiciary Standing
Commi ttee.

1: 20: 01 PM

REPRESENTATI VE COGHI LL, in response to Chair Rokeberg, noted
that his legislation regarding indecent exposure is on the
Senate fl oor.

SENATOR THERRI AULT noted that the difference is that the
i ndecent exposure in Representative Coghill's legislation is
regarding the act being done in person whereas SB 140 refers to
it occurring over the Internet.

CHAI R ROKEBERG asked if there is any relation in Representative
Coghill's legislation and SB 140 regardi ng the sancti ons.

REPRESENTATI VE  COGHI LL i nfornmed t he commttee that hi s
| egi sl ati on addressed indecent exposure to mnors and increasing
a second of fense froma m sdeneanor to a felony.

1:20:45 PM

REPRESENTATI VE MCGUI RE opined that she didn't think the charge
should be |lower than a class C felony, and furthernore she
expressed the need to send a strong nessage on this matter for
whi ch the damage can be |life |ong.

1: 21: 13 PM
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REPRESENTATI VE BERKOW TZ opined that Amendnent 1 refers to a
nunber of acts that if they occurred in person, would be class B

f el oni es. He, too, agreed that a C felony is an appropriate
| evel .
1:22:02 PM

CHAIR ROKEBERG noted for the record that staff from Senator
French's office [Senator French is the sponsor of SB 118 and SB
119] related his agreenent with [incorporating SB 118 and SB 119
into SB 140]. Chair Rokeberg then renoved his objection.

Therefore, Amendnent 1 was adopt ed.
1:22:25 PM

REPRESENTATI VE BERKOW TZ noved to report CSSB 140(JUD), as
anmended, out of commttee wth individual reconmmendations and
t he acconpanying fiscal notes. There being no objection, HCS
CSSB 140(RLS) was reported from the House Rules Standing
Comm ttee.

1:22:53 PM

REPRESENTATIVE HARRIS noved to report Version 24-LS0996\A,
Luckhaupt, 5/2/05, [what I|ater becane HCR 17] as the title
resolution. There being no objection, it was so ordered.

ADJ CQURNMVENT

There being no further business before the commttee, the House
Rul es Standing Commttee neeting was adjourned at 1:23:17 PM
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