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PCSI TI ON STATEMENT: Spoke as the sponsor of SB 298.

MARK A. AMES
Fai r banks, Al aska
POSI TI ON STATEMENT: Testified during hearing on SB 298.

BETH CHAPMAN, Attorney at Law

Faul kner Banfield, PC

Juneau, Al aska

PCSI TI ON  STATEMENT: Answered questions during hearing on SB
298.

DOUGLAS BLATTMACHR, President and Chief Executive Oficer (CEO
Al aska Trust Conpany

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified in support of SB 298.

M TCHELL GANS, Law Prof essor

Hof stra University School of Law

Henpst ead, New York

PCSI TI ON  STATEMENT: Answered questions during hearing on SB
298.

DAVI D SHAFTEL, Estate Pl anning Attorney

Law O fices of David G Shaftel, PC

Anchor age, Al aska

PCOSI TI ON STATEMENT: Testified in support of SB 298.

Rl CHARD THWAI TES, Chai r nan

Al aska Trust Conpany

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified in support of SB 298.

HEATH HI LYARD, St aff

to Representative Anderson

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: On behalf of the sponsor, Representative
Ander son, expl ai ned CSHB 480, Version Y.

BRI AN HOVE, St aff

to Senat or Ral ph Seekins

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Speaki ng on behalf of the sponsor, Senator
Seekins, explained the changes enconpassed in HCS CSSB 298,
Version S.
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SHELDON W NTERS, Attorney at Law

Lessneier & Wnters

Lobbyi st for State Farm I nsurance

Juneau, Al aska

PCOSI TI ON STATEMENT:  Expl ai ned CSHB 480, Version Y, and answered
guesti ons.

M CHAEL SCHNEI DER, Attorney at Law

Law O fices of Mchael J. Schneider, PC

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to HB 480.

DONNA MCCREADY, Attorney at Law

Ashburn & Mason;

Al aska Action Trust

Anchor age, Al aska

PCSI TI ON STATEMENT: Urged the conmittee to hold HB 480.

JEFFREY TROUTT, Deputy Director

Juneau O fice

Di vision of |nsurance

Depart ment of Comrerce, Conmunity, & Econom c Devel opnent
Juneau, Al aska

POSI TI ON STATEMENT: Testified on HB 480.

ACTI ON NARRATI VE

CHAI R TOM ANDERSON cal | ed the House Labor and Conmerce Standing
Conmittee neeting to order at 3:26:07 PM Representatives Kott,
Guttenberg, Rokeberg, and Anderson were present at the call to
order. Representatives Lynn, LeDoux, and Crawford arrived as
the neeting was in progress. Also present was Senator Seekins.

3:26: 33 PM

SB 298- TRUSTS: CHALLENGES; CLAIMsS; LIABILITIES

CHAI R ANDERSON announced that the first order of business would
be CS FOR SENATE BILL NO 298(JUD), "An Act relating to |oans
from trust property; relating to a trustee's power to appoint
the principal of a trust to another trust; relating to
challenges to, clains against, and liabilities of trustees,
beneficiaries, and creditors of trusts and of trusts and
estates; relating to individual retirenment accounts and plans

relating to certain trusts in divorce and dissolutions of
marriage situations; and providing for an effective date.™

HOUSE L&C COW TTEE -4- April 3, 2006



3:27:47 PM

SENATOR RALPH SEEKINS, Alaska State Legislature, Sponsor,
explained that SB 298 is an inprovenent to the current trust
systemin the state. He said that, since 1997, the legislature
has worked with individuals who are active in the field to
update and inprove the |laws regarding the use and adm nistration
of trusts. As a result, Alaska is one of the premer trust
jurisdictions in the country. However, he said, other states
have enacted simlar legislation in an attenpt to take business
away from Al aska. He said that the updates proposed in SB 298
are intended to help preserve the state's leading position as a
trust provider. In addition, he said, the |aws encourage
Al askans to keep their trust assets in the state, and attract
capital fromall over the country, which creates greater job and
i nvestnment opportunities for residents of the state. I n
conclusion, he said, SB 298 clarifies prior trust |egislation,
making the admnistration of trusts nore efficient and cost
effective, which would help maintain Alaska as the jurisdiction
of choi ce.

3:30:14 PM
CHAI R ANDERSON opined that SB 298 is “tinely,” and surm sed that

the law would need to be updated every two years due to the
grow h of the field.

3:30: 51 PM

MARK A. AMES began by highlighting the six published goals of
Al aska’s state historic preservation plan. He then pointed out
the claimant of interest in the My 1, 1968, trust. He

continued by stating that there are premses within the Gty of
Fai rbanks “that a trust, with regard to the state of Al aska,
regarding federal reserve lands, ... has been abused and
viol ated.” He said that [SB 298] does not include adequate
protection from this. He stated that he is a claimant and has
requested full investigation into the aforenentioned trust. He
expressed his belief that there was a violation of Sections 1-2
of the constitution. In conclusion, he said that [the state]
needs to ensure that its current trusts are not being viol ated.

3:34: 54 PM

BETH CHAPMAN, Attorney at Law, Faulkner Banfield, PC, stated
that she has been practicing law in Juneau for 18 years,
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focusing on trusts and estates. She said that she currently
represents individual famlies, along with trustees and trust

beneficiari es. She expressed her belief that SB 298 wll
provide the tools needed to assist clients with their estate
pl anni ng goal s. She said that this includes reducing
admnistrative costs and aligning the trust and probate |aws.
Referring to Section 2 of the bill, she said that famlies need
the ability to respond to changes in circunstance. This portion
of the bill would allow the trustee to continue to hold assets

in trust, with the sanme standards; however, they do not need
court approval to do so. Mwving on to Section 3, she said that
this section relates to the statute of limtations, reducing it
fromthree to one statute of |imtations per report. She stated
that the beneficiaries nust be notified by the trustees of the
length of the statute of limtations and inforned of what they
nmust do to assert their clains.

3:37:10 PM

REPRESENTATI VE GUTTENBERG, referring to Section 2, asked for the
reasoni ng behi nd changing “absolute discretion” to “authority,”
and “discretion” to “authority.”

3:37:48 PM

M5. CHAPMAN replied that wunder current law, no standard is
needed and only a trustee with “absolute authority” is able to
create a new trust for the benefit of the beneficiary. She said
that a “typical standard” in a trust states that it can be
i nvaded for the beneficiary’s health or education. This change
would allow a trust with this standard to create a new trust for
the beneficiary, as long as the aforenentioned standard is
mai nt ai ned.

3:38:32 PM

REPRESENTATI VE GUTTENBERG, referring to page 2, line 10, asked
for the definition of “inter vivos.”

M5. CHAPMAN answered that this neans “during life.”

3:39: 08 PM

DOUGLAS BLATTMACHR, President and Chief Executive Oficer (CEO,
Al aska Trust Conpany, began by noting his support of SB 298. He

opined that it will “nobdernize” the state's trust |aws and keep
the state conpetitive
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3:39: 30 PM

REPRESENTATI VE ROKEBERG, referring to [pages 3-4], Section 7,
noted that the statute of I|imtations on a claim is being
changed from 24 nonths to 6 nonths. He asked if this is due to
the conpetitive nature of the business and/or a policy cal
regarding the statute of limtation policy.

MR. BLATTMACHR replied that both of these are involved. He said
that the majority of the professional comunity wanted to nake
the tinelines nore consistent. In addition, he said, reducing
the time [to] six nonths, along with a “bold” print, would cause
the beneficiary to “have nore of [an] wurgency” in taking an
action if a problem was detect ed.

3:40: 30 PM

REPRESENTATI VE GUTTENBERG, referring to Section 6, noted that
the tinmeline for a claimhas been reduced from90 to 60 days.

MR. BLATTMACHR said that this is consistent with the probate
code, as is the change from 60 to 45 days.

3:40: 59 PM

REPRESENTATI VE ROKEBERG, referring to [Section 8], asked if the
notification required is judicial notification, He noted that
this is a significant difference in the anount of tinme allowed
for filing a claim

3:41:49 PM

M TCHELL GANS, Law Professor, Hofstra University School of Law,
in regard to the statute of I|imtations, said that Florida
currently uses the six nonth tinefrane. He said that from a
policy perspective, it is nore appropriate to shorten the
statute of limtations. He explained that a trustee can shorten
the amount of time he/she is liable by *“comencing a judicia
accounting.” This, however, involves an expense which is borne
by the beneficiary of the trust. He characterized it as
inefficient and inequitable. He said that a judicial accounting
results in a shorter statute, while an informal accounting
results in a nuch longer statute, and added that he does not see
a “good reason” for this. Finally, a shorter statute of
limtations is nore likely to result in the beneficiary focusing
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nore carefully on his/her rights. He said that these reasons
show that the [six-nonth] tinmeframe is a “very good idea.”

3:44: 37 PM

DAVI D SHAFTEL, Estate Planning Attorney, Law Ofices of David G
Shaftel, PC, inforned the conmttee that he is involved with a
group of individuals that has worked with the |egislature since
1997 regarding the state's trust statutes. He nmentioned that he
assisted drafting several sections of SB 298, and offered his
belief that [SB 298] contains provisions that are *“very

hel pful ,” for residents of the state. |In addition, nonresidents
who are using Alaska law for their estate planning will also
benefit from this |egislation. In regard to the statute of

limtations, he stated that the wuniform probate code also
provides for a process which has a six-nonth statute of
limtations. He said that he supports SB 298.

REPRESENTATI VE ROKEBERG asked what kind of inpact previous
changes have had on M. Shaftel’s business, and on the “Al aska
Trust business” in general.

MR. SHAFTEL sai d:

For exanpl e: the ... optional community property
system which the |egislature has enacted; the ability
to extend [a] trust's duration for as long as the
trusts have assets; the ability to create trusts that
will be able to allow Alaska residents to save
consi derabl e estate taxes and all ow other nonresidents
to use those kinds of trusts; [these] have ... been
very, very beneficial to my clients. ... W use all
of [the aforenentioned benefits] for all of our
clients. Qur clients at our practice here in
Anchorage are nedium to large estates and ... have
lived here in Anchorage for a long tine. ... They are
very appreciative of being able to do this kind of
pl anni ng. So, it'’s been a great Dbenefit
Indirectly, ... there are ... four institutions here
in Anchorage which provide ... trustee services for
t hese kinds of trusts, and | know that there’'s been a
very substantial use of these vehicles.

3:48: 34 PM

MR. SHAFTEL went on to say that in addition to in-state use
many out-of-state individuals are wusing Alaska s financia
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resour ces. He opined that this can “only be good” in terns of
devel oping the state as a financial center.

3:48: 46 PM

RICHARD THWAITES, Chairman of the Al aska Trust Conpany, said
that he is in support of SB 298.

3:49: 20 PM

MR THWAITES, in response to a question from Representative
Rokeberg, said that many of his clients have found the statutory
provi si ons useful. In particular, he said, his clients have
used the optional comunity property act. He gave an exanpl e of
a client whose spouse passed away, resulting in a step-up in tax
basis for the surviving spouse. He said that the aforenentioned
client was able to save over $1 million in savings on the state
tax, which would have otherwise fallen to the children of the
famly. He added that, regarding incone tax, there was
consi der abl e savi ngs between the death of the nother and father.

MR. THWAI TES went on to say that the Al aska Trust Conpany has
had 1,000 or nore trusts, 10 percent of which are in-state. He
said that at least $2 nmillion has gone to the state treasury
from the increased prem um tax. In addition, jobs have been
provided to residents of the state.

3:51:18 PM

REPRESENTATI VE = GUTTENBERG asked i f t he ability of t he
| egislature to be proactive has kept Al aska “ahead of the wave.”

MR THWAITES replied yes, adding that the |l|egislature has
devel oped a “very good” rapport with practitioners in the state.
He noted that while it took Alaska [4 years] to pass the initial
| egi slation, Delaware was able, in 16 weeks, to pass an act that
m mcs the Al aska statutes. He explained that the Del aware act
stated that it was “an effort to copy the Al aska statutes
recently enacted to keep Delaware the nunber one in trusts.”
However, the aforenmentioned legislation did not i ncl ude
provi sions considered “crucial” by the Internal Revenue Service.
This discrepancy allowed Al aska to stay ahead in this area. He
said “Clearly, the ... legislature in Juneau has ... facilitated
that with their ... willingness to listen to these nodifications
as we go through.”

3:53:12 PM
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CHAI R ANDERSON cl osed public testinony.

REPRESENTATI VE ROKEBERG said that he was “pleased to hear” that
the state received $2 nmillion in premiumtax insurance receipts.
He reminded the commttee that this was due to the legislature
limting the tax on the [trust industry], which increased the
investment in the state. He opined that this is a *“good
exerci se” that should be kept in mnd.

3:54:19 PM

CHAI R ANDERSON agr eed.

REPRESENTATI VE ROKEBERG noved to report CSSB 298(JUD) out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSSB 298(JUD) was
reported fromthe House Labor and Commrerce Standing Comrittee.

[ The commttee returns to SB 298 |later in the neeting.]

3:54:46 PM

HB 480- | NSURANCE COMPANY SELF- AUDI T | NFORVATI ON

CHAlI R ANDERSON announced that the final order of business would
be HOUSE BILL NO 480, "An Act relating to voluntary self-
evaluative audits by insurers and providing for an insurance
conpliance self-evaluative privilege; and indirectly anending
Rul es 104, 402, and 501, Al aska Rules of Evidence, Rules 16, 26,
30, 31, 33, 34, 36, and 40, Alaska Rules of Cvil Procedure, and
Rul es 15, 16, and 17, Al aska Rules of Crimnal Procedure."

3:55:12 PM

HEATH HI LYARD, Staff to Representative Anderson, Alaska State
Legislature, pointed out that the conmttee packet should
include a proposed commttee substitute (CS) to which all the
presentation materials refer.

CHAIR ANDERSON noved to adopt Version 24-LS1592\Y, Bailey,
3/15/06, as the working docunent. There being no objection,
Version Y was before the commttee.

MR. HILYARD explained that this legislation emulates the law in

place in eight other states. This legislation would allow
i nsurance conpanies to voluntarily conduct self-evaluative

HOUSE L&C COW TTEE - 10- April 3, 2006



audits in order to determ ne whether the conpany's practices and
procedures are in concert with all applicable state statute and
regul ations. Essentially the |egislation was brought forward as
a nmodel act that had been adopted in Illinois. During the
course of deliberations between the Division of Insurance and
those who brought the legislation forward, there were four to
five iterations of the legislation. The current version doesn't
require anmendnent to the Alaska Rules of Court and Evidentiary

Rul es. M. Hlyard characterized Version Y as a scaled-back
ver si on.
3:56: 58 PM

The commttee took an at-ease from3:56 p.m to 3:59 p.m
[ The conmmttee returns to HB 480 |ater in the neeting.]
3:59: 32 PM

SB 298- TRUSTS: CHALLENGES; CLAIMS;, LIABILITIES

CHAI R ANDERSON returned the commttee's attention to SB 298. He
explained that the bill was noved from conmittee prior to the
adoption of a conmittee substitute.

4:00:12 PM

REPRESENTATI VE ROKEBERG made a notion to rescind the commttee's
action in reporting CSSB 298(JUD) from the House Labor and
Commerce Standing Conmttee. There being no objection, CSSB
298(JUD) was back before the commttee.

REPRESENTATI VE ROKEBERG noved to adopt HCS CSSB 298, Version 24-
LS1113\S, Bannister, 3/31/06, as the working docunent. There
bei ng no objection, Version S was before the conmittee.

REPRESENTATI VE ROKEBERG requested a brief explanation of the
changes made by Version S.

4:01: 00 PM

BRIAN HOVE, Staff to Senator Ralph Seekins, Alaska State
Legi sl ature, speaking on behalf of Senator Seekins, sponsor,
expl ai ned that on page 2, line 20, of Version S “beneficiary” is
changed to “beneficiaries.”

4:01: 28 PM
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REPRESENTATI VE ROKEBERG noved to report HCS CSSB 298, Version
24-LS1113\ S, Banni st er, 3/ 31/ 06, out of commttee wth
i ndi vidual recomrendations and the acconpanying fiscal notes.
There being no objection, HCS CSSB 298(L&C) was reported from
t he House Labor and Commerce Standing Comm ttee.

4:01: 44 PM

HB 480- | NSURANCE COMPANY SELF- AUDI T | NFORVATI ON

CHAI R ANDERSON returned the commttee's attention to HB 480.
4:01: 53 PM

MR. H LYARD explained that Version Y is an amalgamation of an
ongoi ng conversation between Allstate Insurance, Legislative
Legal and Research Services, and the D vision of |nsurance.

4:02:32 PM

SHELDON W NTERS, Attorney at Law, Lessneier & Wnters, Lobbyi st
for State Farm Insurance, began by saying that Alaska' s |aws
shoul d encourage and protect those who play by the rules as well
as those who actively evaluate whether they are follow ng the
rul es. The aforenentioned isn't that sinple in this day and
age. "I nsurance conpanies that are interested in using
proactive, voluntary, self-evaluations are limted by the harsh
reality that these evaluations may be turned against them

i nappropriately and used against them inappropriately,”™ M.
Wnters hi ghl i ght ed. Thi s | egi sl ation addr esses t he
af orenenti oned concerns by providing a limted protection for
voluntary self-eval uations. He related that voluntary self-

eval uati ons has w de support throughout the country. Virtually
every legal and scholarly witing has supported the policy of
such a privilege. Therefore, in a variety of settings virtually
every state has adopted some form of a self-evaluative
privilege. Most states, including Al aska, have such a privilege
for environnental assessnents and nedical peer reviews. M .
Wnters opined that the aforenentioned illustrates bipartisan
support for this type of protection. He specified that within
the insurance industry and its regulators there is broad support

for this protection. In fact, HB 480 is nodeled after a nodel
act from the National Conference of Insurance Legislators
(NCO L), although it's watered down quite a bit. Furt her nore,

the National Association of Insurance Comm ssioners (NAIC) also
supports the policy of encouraging voluntary self-evaluations.
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The NAIC is an agency to which the legislature has deferred to
before, which has resulted in Al aska Statute including many of
NAI C s nodel |aws regarding exam nations and conduct of
i nsurers.

MR. W NTERS highlighted that [the insurance industry] has worked
with the Division of Insurance to create acceptable |egislation,
which [Version Y] seens to be. He then explained that Version Y
is limted and applies only to a voluntary internal evaluation

specifically designed to identify problenms and inprove
conpliance with laws and regul ations. However, the | egislation
doesn't apply to any assessnment that a conpany is required to do

by law or the regul ator. Furthernore, the legislation doesn't
apply to any other preexisting material, files, clains, or file
statistics. The legislation only applies to the insurance
conpany's decision to review that data and evaluate it. Still,
from a practical standpoint the Division of Insurance would
receive nore information. M. Wnters highlighted that the

| egislation doesn't create imunity from crimnal or civil
l[Tability. The privilege enbodied in Version Y is l[imted from
the NCOL nodel and the Division of Insurance receives the self-
critical analysis docunment that it wouldn't have received
ot herw se.

4:08: 35 PM

MR. WNTERS posed a situation in which an insurance conpany
wants to do a review in Alaska to determne whether it's paying
its property damage clains on autos properly. The i nsurance
conpany takes 3,000 clains files in Alaska for review and
di scover that in 20 percent of the clains a mstake is being
made and enough noney isn't being paid. | deal Iy, the insurance
conpany would pay the clains. Under this legislation, the
conpany could provide the docunent and review to the Division of
| nsurance and informit of the m stake and the corrective action
t aken. Ther ef or e, the division wll be provided wth
information that it wouldn't have otherwi se had. At that point,
the division can wite off on the aforenentioned or if the
division believes nore involvenent is necessary, the division
can performits own investigation and issue its own penalties.
M. Wnters then posed the possibility of one of the claimnts
suing the insurance conpany, and specified that there is no
di fference because the [division] receives the clains file and
the other 3,000 clainms files could be obtained in order to
determ ne whether [the problemis related] to an inherent policy
of the insurance conpany. Furthernore, the division can perform
any assessnent it desires, the division just can't receive its
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own assessnent. M. Wnters clarified that this matter boils
down to whether a voluntary self-evaluation by a conpany should
be provided protection or allowed to be wused against that

conpany.
4:10: 46 PM

MR. W NTERS then addressed why this protection is desirable in
Al aska. As nentioned earlier, [protection of self-evaluations]
encourages self-correction, which is in the public's best

i nterest. Furthernore, such [protection] enhances regulatory
enforcenment in three ways. First, limted resources don't allow
regulators to address all the potential problens. Second, the

privilege allows insurers to inform the division of corrective
conduct and thereby inforns the division of the conduct that it
woul dn't ot herwi se have. Third, the privilege is clarified. He
informed the commttee that currently there is novenent for
courts to have a common |aw privil ege. Those states that have
adopted such haven't allowed the regulators to obtain the

internal, voluntary self-audits. This legislation defines the
privilege in a limted manner such that it can be provided to
the division. Therefore, the insurance conpany receives

certainty and the regul ator receives the docunent.
4:12:18 PM

MR. W NTERS then concluded by saying that self-correction is a
far better policy than regulation by lawsuits. Self correction
he opined, delivers a nore imrediate and conprehensive result
Since the division receives the docunent, there is no downside.
He acknow edged that there is some question with regard to any
advantage [provided by this legislation]. To that, M. Wnters
said that when deciding whether to be candid or even performthe
review, there is concern regarding whether it would be used
agai nst the individual or the conpany. This legislation helps
el i m nate such concern.

4:13:46 PM

REPRESENTATI VE LEDOUX inquired as to whether there is any
particular inpetus for this |egislation, which enbodies an idea
put forth in a 1983 Harvard | aw revi ew anal ysi s.

4:14:15 PM

MR. W NTERS said there has been a recent trend to perform self-
eval uative privileges for corporations and insurance conpanies.
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He recalled that insurance conpani es began the process in 1999
and in the short six years since, about eight jurisdictions have
adopted this statutorily. Corporations are concerned wth
ram fications of self-evaluations. Therefore, there are nany
cases that address this matter, but there isn't a particular
case in Al aska.

4:15:12 PM

MR. WNTERS, in further response to Representative LeDoux, said
that Version Y no |longer anmends the Rules of Evidence. He
expl ained that the NCOL nodel act included a provision in which
the regulator, the division, didn't automatically receive the
[ sel f-eval uation] docunent. If the insurance conpany objected
to providing the docunent, a court procedure followed to issue a
deci sion regarding whether the [insurance conpany] is protected
or not. The aforenentioned provision isn't included in Version
Y because the regulator receives the docunent upfront.
Furthernore, Court Rules 402 and 501 that have been suggested as
possibly being inpacted both say, "the evidence rule is a
general rule that privileges may be recognized in court only as
provided ..., except as otherw se provided by the enactnents of
the Al aska Legislature.” Therefore, there is no conflict.

4:16:45 PM

MR. WNTERS, in response to Representative Crawford, agreed that
a self-audit would be inadm ssible under [Version Y] if an
i nsurance conpany undertakes a self-audit, but doesn't follow
the recommendation provided. However, the regulator stil
recei ves the docunent, he enphasi zed.

4:17:53 PM

CHAI R ANDERSON surmi sed that HB 480 was introduced because the
risk a conpany woul d assune when performng self-audits resulted

in many not performng them “"If you can be exenpted from
having to reveal the self-audit ... then it helps the consuner,
it helps the process, and there's no one harned from it," he

further surm sed.

MR. WNTERS agreed, adding that Chair Anderson's understanding
is one of the strongest arguments for the privilege.

REPRESENTATI VE LEDOUX asked if [State Farm I|Insurance] perforns
self-audits currently.
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MR. W NTERS replied yes, and opined that the good conpanies are
actively trying to do so. However, he indicated that there are
probably things that [State Farm Insurance] would want to do in
addi ti on. For the conpanies already performng self-audits,
this legislation defines what is to be given to the division.

4:19:19 PM

REPRESENTATI VE LEDOUX inquired as to how the public will benefit
fromthis legislation, when there are conpanies that are already
performng self-audits. Furthernore, the |egislation takes away
somet hing that the public would norrmally be able to obtain.

MR. WNTERS said, "I don't want there to be any confusion that
by doing self-audits we are doing everything we possibly can. |
certainly believe that there are sone other conpanies out there
that maybe would be encouraged to do nore with this provision
out there." He reenphasized that one of the benefits of this
legislation is that there will be nore self-audits and they wll
be nore candi d.

4:20: 22 PM

REPRESENTATI VE LEDOUX related her understanding that currently
the Division of Insurance can require audits wunder certain
circunstances if it believes sonmething is incorrect.

MR. WNTERS replied yes, which includes obtaining docunents and
mat erials fromthe conpany.

REPRESENTATI VE LEDOUX opined then that in a situation in which
[a conmpany] believes sonmething m ght be wong and fears that the
division mght require an evaluation/audit, it would be smarter
for the conpany to perform a self-audit prior to the division
requirenent. Furthernmore, without this legislation the public
would be able to obtain the information when the information
required the audit.

MR. WNTERS clarified that [under this legislation] the division
will always receive the self-audit. However, this |egislation
doesn' t preclude the division from conducting its own
exam nation nor does it immunize the conpany from any penalty,
sanction, or exam nation.

4:23: 05 PM
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REPRESENTATI VE LEDOUX reiterated her concern that the public
woul dn't be able to receive the information [under this
| egislation] whereas if +the insurance conpany required the
audit, the public would be able to obtain the infornation.

MR. W NTERS pointed out that the privilege includes an exception
such that if the [self-audit] is perforned for fraudul ent
reasons, then it doesn't apply.

CHAI R ANDERSON related his presunption that eight other states
chose this course because it was in the best interest of
consuner protection.

4:24:19 PM

MR. W NTERS agreed because these conpanies are performng self-
audits that they otherw se may not do.

REPRESENTATI VE GUTTENBERG requested a side-by-side of the NCOL
recommendations and this |egislation.

4:25: 06 PM
CHAI R ANDERSON agreed to do so.

REPRESENTATI VE GUTTENBERG posed a situation in which [Version Y]
passes and a conpany perfornms a self-audit and the division

recommends changes that the conpany doesn't nmake. At this
point, the division has the information, although not the work
product. In such a situation, what happens if the division does
the work to do the sane audit and gets the sane results as the
conpany's self-audit. He asked if that would preclude it from
bei ng public.

MR. WNTERS replied no. This legislation only protects the
conpany's nental process and evaluation. Al'l the wunderlying
data, the clains files, and other records are still "fair gane."

M. Wnters said, "The fact that we used that information for
our own evaluation doesn't protect that preexisting nmaterial
what soever." The protection, he reiterated, is for the docunent
and the nental process.

4:27:55 PM
REPRESENTATI VE GUTTENBERG posed a situation in which an

i nsurance conpany perforns an audit that determ nes 10 percent
of [claimants] are being paid late while the division says it's
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15 percent. Two years later, an audit specifies that 30 percent
of [claimants are paid late]. He questioned whether the product
of those two audits [would be available to the public.]
Representative CQuttenberg opined that this |egislation doesn't
seemto be consumer friendly.

4:29:02 PM

MR. W NTERS expl ained that the statistics and data that come up
with an analysis are "fair gane for anybody at any tinme" and
this legislation doesn't change that. The intent of this
legislation and that of the other eight states wth such
| egislation already in place is to encourage the insurer to take
the data and review whether things are being done correctly.
The review reveals a bad standard, that wouldn't have otherw se
been revealed, and how to fix it can be addressed. The
aforenentioned is what this legislation protects. What the
di vi sion does on its own has nothing to do with this privilege.

4:30:10 PM

REPRESENTATI VE ROKEBERG related that it seens that the goal is
to expose a problem and develop a renmedy that mninmzes the
sanctions while benefiting the public.

MR. W NTERS agreed that [the legislation is being introduced] in
order to find the problem present it to the division, and
negotiate wth it. If the division isn't happy wth the
conpany's renedy, then the conpany has tipped the division to
t he problem

REPRESENTATI VE RCOKEBERG pointed out that the legislation
specifies that the report is privileged, but the "raw' data is
not . Therefore, if the division wants to perform its own
investigation, it can do so, he surm sed.

MR. W NTERS agr eed.

REPRESENTATI VE ROKEBERG requested a colum in the aforenentioned
requested conparison between Version Y and NCOL's nodel act
that specifies the current status. Representati ve Rokeberg
related his wunderstanding that currently insurers can perform
self-audits and don't have to turn them into the division and
t hat woul dn't change under the |egislation.

MR. WNTERS replied that currently there is no statute or Al aska
case |aw addressing [whether a conpany has to provide a self-

HOUSE L&C COW TTEE - 18- April 3, 2006



audit to the division]. He noted that other states have adopted
a self-evaluative privilege. Therefore, one of the reasons for
HB 480 is to clear this up by specifying that there is a limted
privilege in Al aska.

4:33: 05 PM

REPRESENTATI VE ROKEBERG questioned whether a conpany that
decides, of its own volition, to performa self-audit has a duty
to provide the self-audit to the division or can it withhold the
self-audit at the conpany's discretion.

MR. WNTERS answered that wunder this legislation, a conpany
can't withhold a self-audit. The self-audit will be provided to
the division by the conmpany voluntarily or the division requests
the self-audit and the conmpany nust provide it.

4:34:53 PM

REPRESENTATI VE LYNN related his understanding that the self-
audit doesn't automatically go to the Division of Insurance.
Furthernore, the division may not even know the self-audit was
performed and thus wouldn't request it.

MR. WNTERS said that is correct. This legislation doesn't
provide that anything the insurers do wll automatically be
provi ded to the division.

REPRESENTATI VE LYNN asked if any of the 42 states have revi ewed
| egi sl ation such as HB 480 and expressed why they don't want to
i npl ement such | egislation.

MR. WNTERS offered to obtain information regardi ng those states
that [haven't expressed interest in simlar |egislation].

4:36: 26 PM

M CHAEL SCHNEI DER, Attorney at Law, Law Ofices of Mchael J.
Schnei der, PC, informed the <commttee that he has Dbeen
practicing in Anchorage since 1975. M. Schneider stated that
he is adamantly opposed to HB 480. He recalled earlier

testimony regarding the self-assessnent privilege already
recognized in Alaska law for environnmental and health care

matters. The aforenentioned areas are areas in which peoples’
lives and futures are in the bal ance. However, this |legislation
addresses insurance industry noney. He highlighted that wth

few exceptions, the insurance industry is not centered in the
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state. He then informed the conmittee that New York attorney
general's testinony before a U S. Senate comrmittee related that
in a recent year, premum inconme for the insurance industry in
the U S. anpbunted to 10 percent of the gross donestic product.
He said he brings this forth because the idea that the insurance
industry is controlled or manipulated by the existing Al aska
Fair Clains Settlenent Practices Act or the Al aska Division of
| nsurance is not neritorious.

MR. SCHNEIDER recalled wearlier testinony that the narrow
definition [in the legislation] only applies to the thoughts,
the evaluative process, and the resulting docunent isn't
expressed as such in Version G He opined that nany "sins"
could be swept into the self-evaluative insurance audit and
protected from view, at least as witten [in Version §. M.
Schneider further opined that this |egislation pronotes perjury
and will result from this protective |egislation. "The qift
that this legislation brings to the industry is at the expense,
| woul d suggest, of all of your constituents no matter what side
of the aisle you're on," he said. He further said, "There is no
need to give the ... nost rich and powerful gane in town nore
protection fromthe [aw. "

4:41:24 PM

DONNA MCCREADY, Attorney at Law, Ashburn & Mason; Al aska Action
Trust, urged the commttee to hold HB 480 in order to analyze it
further. Ms. McCready related that she had a copy of Version G
and believes the legislation to have a Ilot of downstream

consequences. Ms. MCready expressed grave concern that this
legislation wll hurt consunmers as well as the Dbusiness
comunity. The insurance industry is asking to be given a
privilege only given to physicians and those performng
envi ronnent al eval uati ons. "There's no reason to do this," she
opi ned. The insurance industry is already performng self-

audits as would any business. Al though the privilege is being
presented as very narrow, she expressed concern that the
i nsurance industry will interpret in a nuch broader fashion.
Ms. MCready inquired as to who is going to enforce this
privilege and determ ne whether the insurance industry is only
protecting docunents as stated by the proposed |egislation. In
conclusion, M. MOCready again urged the commttee to hold HB
480 in order to properly analyze it.

4:44: 42 PM
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M5. MCCREADY, in response to Representative Rokeberg, explained
that the Al askan Action Trust is a group of plaintiff attorneys
and crimnal defense attorneys. The group, she further
expl ai ned, watches legislation that they feel Wil | hur t
consuners in the state.

4:45:27 PM

JEFFREY TROQUTT, Deputy Director, Juneau Ofice, D vision of
| nsur ance, Departnment of  Commerce, Communi ty, & Econonic
Devel opnent, began by noting that he had problens with the
original legislation as it wasn't clear that the D vision of

| nsurance would be entitled to a self-evaluative audit. He was
al so concerned with the original |egislation because there were
provi sions that excluded it froma crimnal trial. He nmentioned

that he has faced this issue previously with product safety when
he worked for the Consunmer Product Safety Commssion in
Washi ngton, D.C. In the product safety arena, there are those
who believe that a self-evaluative audit should be excluded from
di scovery in civil cases. On the federal |evel nobst courts have
rejected the aforenentioned argunent. Drawing upon his
experience with consunmer product safety, M. Troutt opined that
an environment in which those who work for a conpany can

candidly evaluate what they do is desirable. However, that
doesn't nean there shouldn't be consequences when things are
found to be wong. "I'mless persuaded in the insurance agency
than in the product safety area that's all that's necessary
because as a previous testifier suggested ... nobody's going to
die ... as a result of this,"” he said. Still, he indicated that

he believes service could be inproved and insurance conpanies
could possibly be nore likely to ferret out wong doing within
their own conmpany. |[If the aforenentioned is the case, then this
| egislation is good consuner litigation.

4:49: 31 PM
MR, TROUTT went on to say that this legislation allows one

docunent, a docunent that may be large and include attachnents,
out of court and discovery. However, under this |egislation the

underlying facts aren't privileged and nor is any other
docunment. M. Troutt said he understood this legislation not to
allow the division to take the insurer's audit and use it
against it and inplement a civil penalty. Still, the division

isn't prevented from taking action [when sonmething is found to
be wong], although it may keep a lucrative adm ssion out of a
civil case. He said he understood why the plaintiff's attorneys
woul d want such an adm ssi on.
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4:51: 06 PM

MR. TROUTT opined that this legislation doesn't interfere with

the division's work. "It's very inportant ... that ... the
Division of Insurance have access to those kinds of docunents
and that we be able to use these in a subsequent civil or

adm ni strative action," he specified.
4:52: 02 PM

REPRESENTATI VE LYNN asked if M. Troutt believes HB 480 to be
good | egi sl ation for consuners.

MR. TROUTT replied, "On balance, it's nore likely than not." He
assured the commttee if this turns out to be bad for consuners,
the division wll informthe |egislature.

4:52: 36 PM

REPRESENTATI VE KOIT pointed out that two conponents are under
di scussi on: the insurance conpliance audit and the insurance
conpliance audit docunents. He inquired as to the location in

the legislation that would provide the division additional
information and authority that requires the insurer to submt

the audit to the division. He then pointed out that the
| egislation says "the insurer nmay voluntarily" [provide the
i nsurance conpliance audit]. Therefore, he inquired as to how

the division would obtain [that audit] if the insurer doesn't
report it to the division.

MR. TROUTT acknow edged that the division wouldn't always know
an [audit] docunent exists. However, he expected that during a
financial or market conduct exam by the division, the first
guestion would be regarding whether the insurer has perforned
any self-evaluative audits. Presumably, the division would then

know whet her such exi sted. In regard to the attachnents to the
audit, he said that any attachnent that exists outside of the
audit would be "fair gane." He said he could understand why one
may not want to exclude photographs, which docunent a nmonment in
tinme. M. Troutt specified that wunder [Version Y] any
phot ograph that exists will be subject to the division's process
and wouldn't be excluded. "While | can see it would be

sensible, you may want to look at it and ask, well docunents
created in the course of the audit, whether or not those ought
to be not subject to a privilege. | think you ... could do that
wi thout affecting the wunderlying thing that you want to
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acconplish from this, which is really basically renoving
"adm ssions' fromdiscovery or adm ssibility,"” he expl ai ned.

4:56:19 PM

REPRESENTATI VE LEDOUX said that if one believes the notion that
people aren't candid when they could get into trouble for it,
then the fact that these internal review docunents are avail able
to the division would seemto decimate the entire anal ysis.

MR. TROUIT said that's a valid point with which he didn't
di sagr ee. However, he didn't believe this legislation would
solve that problem He opined that the only way to solve that
problem is to provide the privilege for everyone, which isn't
desirabl e.

REPRESENTATI VE LEDOUX questioned, "Since this bill doesn't solve
that problem and that problem is a good portion of the reason
for the bill, why do the bill?"

MR. TROUTT said that he isn't enthusiastically sold on HB 480

but he believes there is a balance. "Mre than likely than not,
on balance you'll get better conpliance with that bill," he
opi ned.

4:58: 53 PM

REPRESENTATI VE LEDOUX rel ated her understanding that these cases
aren't civil personal injury clainms, but rather are about
situations in which insurance agencies haven't properly serviced
their own insurers.

4:59: 28 PM

CHAIR ANDERSON recalled M. Troutt's testinony that the
legislation is nore beneficial to the consumer because of the
conpany regul ating and self-auditing, bettering, itself.

MR. TROUTT noted his agreenent.

REPRESENTATI VE GUTTENBERG turned the conmttee's attention to
page 4, lines 7-24, which says that the division wll fall under
the attorney-client privilege. Therefore, the division wll
never be able to inform the legislature regarding how this
| egi slation is working.

5:00:13 PM
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MR. TROUTT opined that the aforenentioned provision doesn't
i npact existing [restrictions related to the attorney-client
privil ege].

5:00: 56 PM

CHAI R ANDERSON reviewed the areas requiring further information
from the interested parties and announced that the earlier
menti oned conparison matrixes wll be available at the next
nmeeti ng.

REPRESENTATI VE KOTT related his assunption that the Division of
| nsurance doesn't want to see every self-evaluative audit.

MR, TROUTT agr eed.
5:01: 53 PM
REPRESENTATI VE KOIT asked if the division wuld want to see

those audits revealing a major discrepancy that negatively
i npacted the insuree.

5:02: 08 PM

MR. TROUTT replied, absolutely, and added that if it rises to a
certain level, the division my want to take admnistrative
action.

[ HB 480 was hel d over.]
ADJ OQURNNMENT
There being no further business before the commttee, the House

Labor and Commerce Standing Conmttee neeting was adjourned at
5:02 p.m
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