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W TNESS REG STER

DEBORAH GRUNDMANN, St af f

to Senator Charlie Huggins

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Presented SB 129 on behalf of Senator
Huggi ns, sponsor.

RUTH HAM LTON HEESE, Assistant Attorney Ceneral

Envi ronnental Section

G vil Division

Depart nent of Law

PCOSI TI ON STATEMENT: Answer ed questions regarding SB 129.

M KE FLEAGLE, Chairman

Board of Gane

Al aska Departnent of Fish & Gane ( ADF&G

PCSI TI ON STATEMENT:  Provi ded background i nfornmation on SB 129.

RICK URION, Director

Di vi sion of Cccupational Licensing

Department of Commerce, Community, & Economic Devel opnent
( DCCED)

Juneau, Al aska

PCOSI TI ON STATEMENT: Presented CSSB 52(L&C) to the conmm tt ee.

JON BI TTNER, St aff
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to Representative Anderson

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Present ed HB 157 on behal f of
Represent ati ve Anderson, sponsor.

ERI C YOULD, Executive Director

Al aska Power Associ ation (APA)

Juneau, Al aska

POSI TI ON STATEMENT: Testifed in support of HB 157 and answered
guestions regarding the bill.

ROBERT BAUMGARTNER, Presi dent

Bristol Alliance Fuels (BAL)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to HB 157.

JODI M TCHELL, Chief Financial Oficer

| nsi de Passage El ectric Cooperative (IPEC)

Auke Bay, Al aska

PCSI TI ON STATEMENT: Commented on HB 157 and answered questions
fromthe commttee.

BRYAN BOGEN, President

Delta Western

[ Addr ess not provi ded]

PCSI TI ON  STATEMENT: Testified in opposition to HB 157 in
current form

RI CHARD GEORGE
Angoon, Al aska
PCOSI TI ON STATEMENT: Testified in support of HB 157.

MARK HI CKEY, Lobbyi st

Petro Marine Services

Juneau, Al aska

PCSI TI ON STATEMENT:  Provided criticismto HB 157.

DEAN THOMPSQON, Attorney

Al aska Power Associ ation

[ Addr ess not provi ded]

POSI TI ON STATEMENT: Testifed in support of HB 157.

BRUCE BARTO

Crowl ey Marine Services

[ Addr ess not provi ded]

POSI TI ON STATEMENT: Testified in opposition to HB 157.
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BRAD REEVE, Ceneral Manager

Kot zebue El ectric Associ ation

[ Addr ess not provi ded]

POSI TI ON STATEMENT: Testified in support of HB 157.

DONNA VUKI CH, Ceneral Manager

Naknek El ectric Association

[ Address not provi ded]

PCSI TI ON STATEMENT: Testified in support of HB 157.

BUELL RUSSELL, Wility Financial Analyst

Regul at ory Conmi ssion of Al aska (RCA)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Answered questions regardi ng HB 157.

MARK SM TH, Presi dent

Yukon Fuel Conpany

[ Addr ess not provi ded]

POSI TI ON STATEMENT: Testified in opposition to HB 157.

THOVAS BOLEN, Public Services Director

Nort hwest Arctic Borough (NWAB)

Kot zebue, Al aska

POSI TI ON STATEMENT: Testified in support of HB 157.

ACTI ON NARRATI VE

CHAI R TOM ANDERSON cal | ed the House Labor and Conmerce Standing
Commttee neeting to order at 3:28:48 PM Represent ati ves
Anderson, Lynn, Crawford, and Cuttenberg were present at the
call to order. Representatives Kott and Rokeberg arrived as the
meeting was in progress.

SB 129-WRONGFUL FI LI NG OF LI'S PENDENS

CHAI R ANDERSON announced that the first order of business would
be CS FOR SENATE BILL NO 129(JUD), "An Act relating to the
wrongful recording of a notice of pendency of an action relating
totitle to or right to possession of real property.”

DEBORAH GRUNDMVANN, Staff to Senator Charlie Huggins, Al aska
State Legislature, presented the CSSB 129(JUD) on behalf of
Senat or Huggi ns, sponsor. She explained that the bill is an act
related to the wongful recording of a notice of pendancy of an
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action relating to title to or right to possession of real
property. She conti nued:

Senate Bill 129 discourages abusive filings of illega
lis pendens notices and, in fact, makes it a class A
m sdeneanor to file a wongful notice of a |lis
pendens. Wiile the filing does not create a form

lien, such a notice can have an inpact simlar to that
of a lien on the ability of the targeted person to do
business with the affected real estate.

MS. GRUNDMANN cont i nued:

Senate Bill 129 responds to instances to nuisance
filings used as a form of retribution against public
of ficials. Current laws clear that |is pendens are

only supposed to be filed against property for which
the title or right to possession is subject to

[itigation. But the recorder's office currently has
no way to prevent people from filing inproper 1lis
pendens. Odinarily the inproper filing is against

property that is not subject to dispute, however, the
filing is made sinply because the filer has a
gri evance agai nst the owner or soneone connected with
t he owner. There's an exanple: in 2003, a forner
state enployee filed a |Iis pendens targeting the hone,
devel opnent property, mning clains of nmenbers of
Al aska Board of Ganme, an assistant attorney general,
and a real estate devel oper. None of the properties
were actually the subject of a title or possession
di spute, but the case took nonths and thousands of
dollars in attorney time to resol ve.

REPRESENTATI VE LYNN asked how many |is pendens abuses there have
been.

3:31:32 PM

RUTH HAM LTON HEESE, Assistant Attorney General, Environnental
Section, Civil Division, Departnent of Law, stated that there
have been two instances that have been high profile. She
comented, "Wether they have occurred elsewhere, we're not

really know edgeable at this nonment because oftentines you don't
know that a lis pendens has been filed on your real property
until you go to do sonething with the real property.”
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CHAI R ANDERSON noted that he has filed many |lis pendens when he
worked for a law firm and mny of them were either in
commercial transaction or divorce proceedings. He asked that
Ms. Ham I ton Heese to explain Iis pendens for the commttee.

M5. HAM LTON HEESE explained that |is pendens is a pending
|awsuit, or in other words, "a notice filed on public records
with the purpose of warning all persons who are interested in
the property that the title to certain property is in litigation
and that they are in danger of being bound by an adverse
j udgment . " She reiterated that this bill makes it a class A
m sdeneanor to file a wongful notice of a Ilis pendens;
therefore an individual would be subject up to a $10,000 fine

or up to a year in prison. An organi zation that frivolously
files a |lis pendens woul d be subject to a $200, 000 fine.

3:34: 00 PM
REPRESENTATI VE GUTTENBERG asked if [a person could file a lis

pendens against any other person, regardless of whether the
second person works for the state or other governnent].

M5. HAM LTON HEESE replied that the bill does have a broader
application and could be for people outside of the realm of the
public decision process. She continued: "If sonething like this
happens, that the land isn't at issue, that person could take
advantage of this |aw But this ... anendnment to the existing

law is being spurred by the very situation that we are here
di scussing with you."

3:34: 55 PM

REPRESENTATI VE GUTTENBERG asked for further clarification if the
notivation behind the bill was the previously nentioned action
agai nst the Board of Gane.

M5. HAM LTON HEESE replied affirmatively, and added that the
"experience behind the 1998 |law being passed” was also a
notivating factor.

REPRESENTATI VE GUTTENBERG asked what kind of penalty would there
be for "people that have already done this" before the bill
passes.

M5. HAM LTON HEESE responded that she did not know.

3:36: 07 PM
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REPRESENTATI VE ROKEBERG asked why the current legislation
doesn't apply to the case used in the exanple.

M5. HAM LTON HEESE expl ained that the 1998 |law dealt wth nanes
agai nst property, and she said, "This is a different animal, a
different type of docunent.”

REPRESENTATI VE ROKEBERG comented, "So it's the way the statute
was drafted.”

M5. HAM LTON HEESE agr eed.
3:37: 06 PM

M KE FLEAGLE, Chairman, Board of Gane, Al aska Departnment of Fish
& Gane (ADF&G, stated that he was a nenber of the Board of Gane
when the previously nmentioned lawsuit was filed against the
boar d. He clarified that the lawsuit was not only directed
agai nst ADF&G and the board, but also against specific board
menbers. He said that sone of his colleagues on the board had
sonme pretty major problens trying to straighten it out. He
pointed out that Board of Gane nenbers serve in a voluntary
capacity, although they do receive a daily honorarium He
expressed concern that nenbers could be personally filed agai nst
for actions that they take as officials of the state; this nakes

it difficult to find nenbers willing to serve. He offered his
belief that this bill would alleviate sone of those concerns.
3:41: 04 PM

REPRESENTATI VE GUTTENBERG asked for the definition of the term
"reckl ess disregard.™

M5. HAM LTON HEESE replied that it is a standard term and refers
to "know ngly doing sonething that probably is not quite right."

CHAI R ANDERSON cl osed public testinony.

3:42: 09 PM

REPRESENTATIVE LYNN noved to report CSSB 129(JUD) out of
cormittee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSSB 129(JUD) was
reported fromthe House Labor and Commrerce Standing Commttee.

SB 52- OCCUPATI ONS/ CORPORATI ONS/ BANKS/ SECURI Tl ES
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CHAI R ANDERSON announced that the next order of business would
be CS FOR SENATE BILL NO. 52(L& ), "An Act relating to certain
functions  of the division of banki ng, securities, and
corporations and the division of occupational licensing in the
Departnent of Comerce, Community, and Econom c Devel opnent;
relating to program receipts and record search fees of the
Department of Commerce, Community, and Econom c Devel opnent
related to banking, securities, and corporations; and providing
for an effective date.”

RI CK  URI ON, Di rector, Division of CQCccupational Li censi ng,
Department of Commerce, Community, & Economic Devel opnent
(DCCED), stated that with Adm nistrative Order 219, the D vision
of Banking, Securities, and Corporations functions will be noved
to the Division of GCccupational Licensing. He indicated that
this was a great nove since the two division have many conmon
i ssues. He started off stating that the bill before the
commttee is a housekeeping bill and nakes no substantive
changes to the law. He explained that CSSB 52(L&C) repl aces al
references to specific divisions with the word "departnent”.
M. Uion expressed the hope that wth the passage of CSSB
52(L&C), the Division of Cccupational Licensing will change its
name to nore accurately reflect the inclusion of the Division of
Banki ng, Securities, and Corporations.

REPRESENTATI VE ROKEBERG asked if there will be any investigatory
efforts that wll require the division to police its new
responsi bility.

MR. URI ON answered that there would be no nore policing than the
di vi sion already does. He explained that the creation of one
common databank w1l enable the division to do in-house
i nvesti gations.

REPRESENTATI VE  GUTTENBERG  asked i f t he depart nment has
authorities that the division didn't have wth regard to
enf orcenment and prosecution.

MR. URION asserted that the division would assune absolutely no
nore authority than it has now. He reiterated that the
references to specific divisions in statute are being elimnated
and replaced with references to the "departnent”.

REPRESENTATI VE ROKEBERG stated that one of the issues that he

knew about from the Division of Banking, Securities, and
Corporations were problens concerning oversight of Native
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corporations with their elections of boards of directors. He
then asked if this responsibility now falls under the auspices
of the [Division of Qccupational Licensing].

3:47: 06 PM

MR. URION answered yes. In further response to Representative
Rokeberg, he specified that there are nine positions with three
vacanci es.

3:47:44 PM

REPRESENTATI VE ROKEBERG asked if the division received personne
after the passage of the executive order.

MR. URION answered that there are nine positions, with three
vacanci es. He expressed the need for nore staff.

REPRESENTATI VE ROKEBERG said that this was all being done by
executive order and that basically this was a nane change. He
asked if, by doing this, [the legislature] is ratifying the
governor's executive order

MR URION stated that this is a "one stop business shop". He
hi ghlighted the new departnmental website, where one can take
care of many business-rel ated tasks.

REPRESENTATI VE ROKEBERG reported that this was an adm nistrative
order and not an executive order, and therefore the |egislature
had no opportunity to accept or reject the change.

3:49: 24 PM

CHAI R ANDERSON cl osed public testinony.

REPRESENTATI VE ROKEBERG noved to report CSSB 52(L&C) out of
committee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSSB 52(L&0) was
reported fromthe House Labor and Commrerce Standing Commttee.

HB 157- ELEC/ PHONE COOP & OTHER ENTI TI ES

3:50:22 PM
CHAI R ANDERSON announced that the next order of business woul d

be HOUSE BILL NO 157, "An Act relating to the powers of
el ectric or tel ephone cooperatives."
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JON BITTNER, Staff to Representative Anderson, Alaska State

Legi sl ature,

Ander son, sponsor. He expl ai ned:

[This bill] makes two basic changes to the Al aska
Electric and Tel ephone Cooperative Act, which is AS
10. 25. Basically AS 10.25 grants the electric and
t el ephone cooperatives broad powers to conduct various
activities. Those powers include the ability to
becone a nenber of other cooperatives or corporations
or owmn stock in them and to do and perform any other
act and thing, and have and exercise any other power
whi ch may be necessary, convenient, or appropriate to
acconplish the purpose for which the cooperative is
or gani zed.

[ House Bill] 157 proposes to clarify AS 10.25.020 to
make clear that a cooperative utility may own an
interest in another entity that does not provide
electric utility services. This particular change was
made because of recent court decisions in Georgia,
M ssi ssi ppi , and Texas, which have called into
guestion a cooperative's ability to own subsidiary
corporations which don't directly deal wth their
particular utility. There have been other court cases
in other states that have gone the other way. What
we're trying to do is help interpret Alaska's laws in
the off chance that there is a lawsuit in the future
that deals with this particular issue, to stay within
the intent of the statutory | anguage.

MR BI TTNER conti nued:

The second change we nmake in HB 157 is the addition of
[imted liability conpanies to the list of entities a
cooperative may becone a nenber of. Limted liability
conpanies, or LLCs, are a relatively new type of
menber owned |egal entity which becane popular after
these statutes were witten. W're basically just
bringing the statutes up to speed...

CHAI R ANDERSON noved to adopt the comrttee substitute for
| abel ed 24-LS0562\ X, as the working docunment. There being
no objection, Version X was before the commttee.

157,

3:53: 05 PM
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MR. BI TTNER conti nued:

This is a CS we cane up with working with the co-
chairman of the [House Community and Regional Affairs
Standing Conmmttee (HCRA)], which was the previous

commttee this bill was in, as well as the Departnent
of Revenue and the various parties for and against
what we have here. Basically we took out [paragraph
(9)] of the [HCRA] version, which stated that ... the
cooperative could only wuse fuel oil that was not
needed for electric generation. By putting that
particul ar | anguage specifically under that section it
was felt that it ... granted too nuch authority to the

cooperatives outside of what we were trying to do.

CHAI R ANDERSON noted that Representative Kurt O son, Al aska
State Legislature, had recomended this change.

MR. BI TTNER expl ai ned that paragraph (9) was renoved because the
cooperatives don't want the direct authority to sell heating oil
as a cooperative; they want to authority to own all or part of a
subsidiary corporation or entity that will sell this heating oi
or bulk fuel storage, not necessarily to do it as a cooperative,
whi ch, he noted, raises certain other issues.

3:54:26 PM

ERI C YOULD, Executive Director, Alaska Power Association (APA)
noted that APA nenbers generate roughly 90 percent of the
electricity in the State of Al aska. He stated:

My board of directors passed a resolution basically
sayi ng Al aska's electric cooperatives . are
increasingly receiving requests from nenbers asked the
cooperative to becone the full service energy supplier
in the community, supplying not only electricity but
al so honme heating oil and other forms of energy. ...
This particular bill, 157, the version which you have
before you today, which we also endorse, confirns
[ cooperatives'] authority to own sone or all of other
for-profits, nonprofits, or LLCs, and play by the sane
rules of these entities in the conduct of their
busi ness. If we do otherw se, we would |ose our tax
exenpt status. In other words, if we own or have
shares in any of these conpanies we would pay all due
taxes and play by the same rules as everybody else.
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Nonprofit organizations already the authority to

own for-profit, nonprofit, and LLGCs. W're really
trying to get the sane authority that even nonprofits
presently have. And basically that nmeans that we're

going to play by the rules.

Exanpl es of t he ki nd of busi ness t hat t he
[ cooperatives] would envision getting into would be
exporting their expertise in developnent of wnd
power, Internet access in communities where there is
no access, providing mnagenent for other wutilities
that perhaps don't have the capabilities of sonme of
the larger wutilities, and we're doing this in sone
occasions already, and even at the request of the
Denali Conm ssion and others. And nore recently we
have been asked by certain communities, at |east two,
to get into the fuel distribution business. And once
again these are situations ... where the loca
distributors are looking to get out of the business
and the communities are thinking that because the
[ cooperatives] have a certain infrastructure in place
[and] expertise, that they could perhaps bring down
the cost of fuel in rural Al aska.

MR. YOULD remarked that it is not APA' s objective to be
conpeting with the fuel industry, but when there's a need, the

cooperatives would |like to have the option to step in. He
continued, "Basically we're trying to clarify that we can
devel op subsidiaries to protect ourselves from the liability
that any other corporation would be wanting to protect
themselves from" He commented that the fuel industry has cone

before the House Labor and Comrerce Standing Comrittee to
suggest that because of tax breaks and grants, the cooperatives
woul d represent undo conpetition, and to point out that the
cooperatives get power cost equalization (PCE). He remarked
that the PCE program has been beneficial to the consuners in
rural Alaska, but it doesn't help the utility. He noted that
PCE al so goes to investor-owned utilities. He continued:

It's suggested that the electric [cooperatives] wll
get grants that are not available to the private
sector. As a matter of fact, grants, according to the
Denali Comm ssion, shall be available to any entity,
whet her it's a profit, nonprofit, cooperati ve,
i nvestor-owned, whatever; they all have access to it.
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MR. YOULD pointed out several instances in which investor-owned
utilities have received grants, and he noted that the private
sector receives certain tax breaks fromthe federal governnent.

4:02:10 PM

REPRESENTATI VE ROKEBERG asked how M. Yould would propose to
inplenment this law in an area where there currently are private
sector fuel distributors.

4:03: 44 PM

MR. YOULD replied:

There's a ot of elenents to this. Nunber one: ... by
| aw we cannot cross-subsidize; otherwise we will |ose
our tax-exenpt st at us. . Nunber two: there's
probably, in nost rural villages, not enough room for
the capital infrastructure that would support two
conpeting distributors. ... Nunber three: the Denali
Comm ssion itself, if they are the major source of
grants, if you wll, that would sonmehow give us an
unequal advantage, ... has a policy that says, "You
will not be issued a grant or a lowinterest |oan, or
anything else if it wll be used to devel op a business
that will be in conpetition wth sonebody that's
al ready in business.” So unless we go out and get
mar ket rate loans to start up such a subsidiary, which
woul d be a taxable entity in the first place, | don't

see how we'd have an advant age.
4:04:52 PM
MR. YOULD conti nued:

Nunber four: [cooperatives] are owned by those people
in the local comunity. They may cone and ask the
[ cooperative] to try and get into the business to
conpete with sonebody else, but once again, the board
of directors is going to look at it and if they can't
see a way to raise the capital and be conpetitive,
that's not going to happen. ... | think it's very
unlikely t hat you woul d actual ly find t he
[ cooperatives] in direct conpetition with certainly
the individuals that are presently in the business.
That's not to say that if significant gouging was
taking place, which is not the case, | don't believe,
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that the community woul dn't approach the [cooperative|
with the idea of trying to force down the rates by
virtue of getting in the business, but that's a pretty
heavy handed way to drive down rates; it would cost an
awful | ot of noney.

4:06:27 PM

REPRESENTATI VE GUTTENBERG referring to M. Yould' s previous
corment that a comunity mght not be able to support two
different infrastructures, comented that it seens as though
[the cooperative] would already have infrastructure in place if
it had a utility with fuel storage and a netering systemin a
comunity.

MR. YOULD replied that infrastructure would also include fuel
trucks and punp trucks, which the cooperatives don't already
have. He noted that the utilities' storage tanks are all for
diesel fuel, while the comunities need gasoline and heating
fuel, which the utilities do not have the infrastructure for.
He stated that the utilities do however have the nanagenent
expertise that could be nmade avail able on a contract basis.

4:08: 09 PM

ROBERT BAUMGARTNER, President, Bristol Alliance Fuels (BAL),
expl ained that BAL is an independent tank farm operator and fuel
supplier in Dillingham He coment ed:

There has been a trenmendous infrastructure that has
been invested in and assenbled by many private
entities throughout the State of Alaska for the
pur pose of providing fuel products to the residents of
Al aska. In my opinion, HB 157 provides an unfair
advantage to electric wutilities, including publicly
funded or subsidized electric cooperatives, to provide
this service in conpetition with private industry.

There are currently 117 ... Mtor Fuel Qalified
Deal ers licensed by the State of Alaska ... that wll
be affected by this legislation if passed the way it
iS.

Bristol Alliance operates a single site located in

Dllingham ... Qur particular operation requires
invested and working capital of $10 mllion, and
that's one of two in that community. Sonme of these

117 Motor Fuel Qualified Dealers have nultiple sites.
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You're talking about hundreds of mnmllions if not
billions of dollars of infrastructure involved in
provi di ng fuel services to Al aska.

| also believe that this bill will result in an even
greater inbalance in the price of energy products
because the barriers to exit are pretty high in this
industry; you can't take your tanks easily and nove
t hem downstream sonewhere el se. So those people that
will be left to support private industry wth the
reduced marketplace will have to pay a higher price,
and they're the ones who can least afford it.

MR. BAUMGARTNER cont i nued:
The Institute of Social and Econom c Research (I SER)

previously investigated a simlar idea in the early
[ 1990s] for t he oneti ne West ern Al aska Fuel

Cooperative located in Dillingham Al aska. The
ultimate end of years of effort and support by the
Al aska Power Association as well as the explicit

assistance of the Cty of Dillingham and the
investigation by the local electric utility, Nushagak
Electric Cooperative, found the effort was not
practical because fundanmentally there were two other
suppliers there. And a fuel cooperative would not be
economcally feasible if required to stand on its own
merits in a divided and small narketpl ace.

| was fairly intimate with the details of that study
by ISER, and actually there were quite a few assets
that Nushagak Electric would have been able to bring
to the table to assist in starting a conpetitive fue
oper ati on. There are comunities [that are] very
small, with no fuel delivery system in place where a
wai ver of current restrictions placed on electric
utilities or perhaps clarification mght apply, but
this bl anket approach encourages subsidies and
novenent away from the entrepreneurial effort is not
t he way.

REPRESENTATI VE ROKEBERG asked for nore information regarding the
| SER st udy.

MR. BAUMGARTNER replied that he couldn't renenber the exact year

of the study, but knew if was in the early 1990s. He stated
that he did not have a copy of that study with him but he could
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get one. He recalled that the Al aska Power Authority funded the
study with a $25, 000 grant.

JODI M TCHELL, Chief Financial Oficer, Inside Passage Electric
Cooperative (1PEC). She comented that IPECs goal is to |ower
the price of fuel for its customers in the villages, but it is
not its desire to put anyone out of business or to conpete
unfairly. She said, "W just want to do it where it makes sense
and where we can enhance the |lives of our custoners."

4:14: 21 PM

REPRESENTATI VE GUTTENBERG asked Ms. Mtchell is she saw any way
to address the concerns voi ced by M. Baungartner.

M5. MTCHELL replied that the villages |PEC serves are pretty
small, with populations under 900. She said she couldn't see
that there is roomfor two distributors. She commented that the
only way she could see | PEC becom ng a fuel distributor would be
if it were to take over a current business when the owner chose
to | eave t he busi ness.

4:15: 41 PM
BRYAN BOGEN, President, Delta Wstern, explained that this

conpany is a fuel distributor in Wstern Al aska and Southeast
Al aska. He stated that he has a significant degree of concern

regarding the current draft of the HB 157. He said, "The
margins in our business have stayed flat while the prices of
fuel to the consunmers have doubled or tripled.™ He noted that
as the bill is currently drafted, it would allow electric

utilities that are receiving subsidized funds to conpete wth
[the fuel distributors], and would significantly change the way
he would make decisions about investing in the long term
viability of sone of the Delta Western sites.

4:17:17 PM

MR. BOGEN commented that if there is no cross subsidization from
the electric utilities where they're getting subsidies, "I'm not
sure where they cone up with the capital to turn around and
invest in these fuel distributors.” He stated that it is his
goal to nmke sure that there is a level playing field and that
[fuel distributors] are not put at a conpetitive disadvantage.

4:18:44 PM
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REPRESENTATI VE LYNN asked if there are any changes that could be
made to the bill to help protect the [fuel distributors].

VR. BOGEN responded that there are certain conmunities
t hroughout the state that are not served by a fuel distributor
that could be. He said that he wouldn't object to those being

served by an electric utility. "That mght make sense in
certain limted cases,” he said, "The problemwith this bill as
it's drafted it that it's one size fits all. ... Every one of

our sites is very different."
4:20: 14 PM

CHAI R ANDERSON asked for M. Bogen's response to Ms. Mtchell's
statenent that the cooperatives didn't plan to make any nmjor
changes.

MR. BOGEN replied:

If there was sone sort of authority set up, and if an
electric wutility wanted to go into a market that
wasn't being served by private conpetition, and hadn't
been served or the price of fuel was high in a
community, and the electric utility went and nade a
case that this market isn't being served, ... that's
great; as long as there is that opportunity to provide
t hat feedback so that we can all debate the nerits of
each one of these individual markets, we'd be anenable
to sonme sort of conprom se |like that.

4:21:40 PM

REPRESENTATI VE ROKEBERG asked, "To becone a dealer in this
state, is there any solvency or capital requirenents necessary
to do that?"

MR. BOGEN replied that there are bonding requirenments, and
mnimuns required in order to be exenpt from paying taxes
directly to the distributor. He said he could get the conmttee
nore information if so request ed.

REPRESENTATI VE ROKEBERG asked, "If you're going to establish any

kind of infrastructure, do you have to provide the bonding or
permts or dependi ng upon the jurisdiction?"
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MR. BOGEN replied affirmatively and added, "It would be one of
our goals to make sure that the ... electric utilities needed to
nmeet those same sorts of requirenents.”

RICHARD CGEORCE testified that he is from Angoon and has been
with the electrical utility [IPEC] for alnobst 30 years and has
never seen fuel the big issue that it is today. He comrented:

Qur community unenploynent rate is about 80 percent
Qur school system is on the verge of early shutdown
because [there is] not enough noney. Their biggest
cost is electricity. |IPEC would like to alleviate the
hi gh cost of electricity by selling heating fuel

We are |ooking at [the committee] to help us deal with
the high cost of living. The price of fuel is turning
into a struggle to exist. An exanple of what I'm
saying: the price of fuel out there today is [$2.76
per gallon]. In nmy position | know the price of what
we pay for, and the dealer is buying from the sane
source that we are, and we pay [$1.68 per gallon]. |If
[ M. Bogen] was speaking of sonehow noderating that
price of fuel to help us in the community, then ... |
woul dn't be here. This bill, if it were to pass,
woul d hel p us a great deal....

REPRESENTATI VE ROKEBERG conmmented, "We in the legislature share
your concerns about your community and so forth; | hope you got
your community qualified for sonme of the noney we just
appropriated for the enmergency fuel costs.™

MR, CGEORCGE stated, "And our utility fees: if we could noderate
that price a little bit it would help...."

4:27:01 PM

REPRESENTATI VE ROKBERG asked if the village corporation or other
muni ci pal entity considered going into the fuel business rather
than the | ocal electrical cooperative.

MR. CGEORGE responded, "No. Money is just as tight wth
them..."

REPRESENTATI VE ROKEBERG asked, "Were are you going to get the
noney as a [cooperative] to go into the fuel business?”

MR. GEORGE answered, "I think it's very mninmal. Al we're
doing is looking at a fuel truck."
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4:28:49 PM

MARK HI CKEY, Lobbyist, Petro Marine Services, said that Petro
Marine Services is an Al aska-owned, Al aska-based fuel marketing
and distribution conpany. He noted:

The general comrents you heard from [M. Bogen]
reflect the views that we have at Petro Marine

Services as well. W have not taken a position in
opposition to the bill; we are troubled by it. W see
it as overly broad. W can see circumnstances

where, in a market area that you have no current
distributor, a need to authorize a cooperative to be
able to go into the business. There should be sone
very specific rules that would govern that. One t hat

hasn't been nmentioned is that it should be revenue
neutral to the state as far as paynent of fuel taxes.
Wth this new CS you' ve addressed [paragraph] 9 in the
bill from the previous conmttee. | think that's
sonmething the conmttee would want to look at: is
there a revenue inpact, particularly as relates to
fuel taxes. W need to see a level playing field, and
the [cooperatives] do have access to various grants,
not just Denali Comm ssion, [but] also U S. Departnent
of Agriculture, low interest |oans.

MR HI CKEY conti nued:

| have the sane question that was raised earlier
about, if on the one hand, in making this investnent,
the assets of the [cooperative] are not to be brought
to bear, where then is capital going to come fronf? It
has struck us, particularly in the small communities,

there needs to be a tank farm if the tank farmis
the [cooperative's] tank farm well, that's use of the
asset. ... Wrking something out that's very specific
that deals with certain circunstances where it nakes
sense to allow this is sonmething that Petro Marine
could support. W would suggest looking at the
Regul at ory Conmi ssion of Alaska [RCA], possibly, as a
party to be involved in making determ nations to allow
such an action; they're generally involved with the
[ cooperatives] nowin rate setting.

4:31:34 PM
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REPRESENTATI VE GUTTENBERG asked if there was anyone from the
Depart ment of Revenue online to answer questions.

CHAI R ANDERSON replied that there was not.
4:32: 02 PM
DEAN  THOWPSON, At t or ney, Al aska Power Association (APA),
remarked, "M. Yould nmade a lot of the points that | was going
to make." He stated:

First of all, from a l|legal standpoint and a factua

st andpoi nt, cooperatives in Al aska are private nenber-
owned corporations; they happen to be tax exenpt, but

this private sect or ver sus public sect or is
i napplicable when we're talking about cooperatives.
Cooperatives ... are not governnent entities, they are

not public bodies.

As far as the concerns about conpetition in the fuel

i ndustry: from APAs perspective, that is ... a
tertiary issue. Really what we are tal king about here
is broader and nore inportant than just fuel. W' re

talking about a cooperative's ability to own an
interest in sone other entity. And cooperatives have

been doing that for years, j ust as nonprofit
corporations have been, and for-profit corporations,

and ot her cooperatives. It is this power that allows
cooperatives to wholly own nonprofit educationa

f oundati ons, and for cooperatives to perform
consulting services for ot her entities in the
comunity. But it's always directly denocratically

from the nenbers, what's in the nmenbers’ best
interest, and from the cooperative standpoint, doing
it in a way that continues to preserve their tax-
exenpt status. And that tax-exenpt status is in order
to keep ... electricity prices, initially, low for
their nmenbers. So | guess it's inportant to recognize
a cooperative for what it is.

As far as the fuel dealers concerns: there's a very
| arge practical limtation on sonme of these worst-case
scenarios that are being discussed. And that is that
nonprofit electric cooperatives are subject to what's
called the 85:15 test. ["l'l  just very briefly
summarize it: wunder federal tax l|law a cooperative
loses its tax exenpt status if it receives nore than
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15 percent of its revenue from either nonnenbers or
from providing services that aren't utility services.
So when vyou're talking about these small rura
electric utilities, you have a very firmlimt on the
scope of any sort of conpetitive harm even if that
were to occur.

4:35: 24 PM
MR. THOVPSON conti nued:

Finally, | just wanted to put into perspective what |
think is a legal issue, and it has been discussed that
HB 157, if passed, would sonehow bring about a change
that would allow cooperatives to conpete with other
entities for the very first tinme. ... Wiat the Al aska
Power Association is talking about is sinply the
ability for a cooperative to own an interest in
anot her legal entity. The cooperative would not be
conpeting wth anyone. If there was conpetition it
woul d be between the corporation or LLC or whatever
that happens to have sone conpetition wth another
entity. And the subsidiary itself, nost likely would
be a for-profit, or at least a taxable entity, and it
woul d be subject to the sanme rules, requirenents, and
chal | enges as conpetitors.

Again, | would agree with what | heard from the
proponent s earlier, t hat this is not about
conpetition; it's nore about just bringing certainty
to the existing power of a cooperative to own a
subsidiary or own an interest in that. And | would
remnd the committee that nonprofit corporations in
Al aska have that power, [and] other cooperatives,
other than electric and telephone cooperatives, have
the power to be nenbers in other entities and own
stock in them And right now, today, through AS
10. 25.010(a)(9), electric cooperatives have the

power to becone a nenber or own stock in another

cooperative or a corporation. So, HB 157, under the
[Version X], if | wunderstand it correctly, is not
really a ~change to the law, it just adds the

clarification, mainly with the LLC issue and by addi ng
the term"any | awful purpose.

4:37:40 PM
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REPRESENTATI VE ROKEBERG asked M. Thonpson, "How is it that a
menber cooperative is going to finance the establishnent or
acquisition of a portion of a fuel distribution business out of
their owm equity or net worth?"

MR. THOWSON replied that a cooperative could do it through
partnership or be one of many nenbers of an entity. Regar di ng
the finances, he said that either the entity would borrow noney
on the market, or the cooperative would use its retained
earnings if so approved by its governing board. He noted that
it would be the same way that a nonprofit m ght beconme a nenber
of another entity.

REPRESENTATI VE ROKEBERG asked, "So your testinony is they could
do this under current |law now, is that correct?"

VR. THOWSON offered his belief t hat this was correct.

"Unfortunately,” he said, "there have been these conflicting
court decisions in other states that increases the uncertainty
about that. | believe that if the issue were litigated in

Al aska a cooperative would win that litigation. But it would be
after tens of thousands of dollars, if not nore, in litigation

fees and delay and uncertainty.” He continued, "From APAs
perspective, that is what this very mnor change, adding LLC and
adding 'any lawful purpose' acconplishes. It gives increased

certainty in light of these conflicting cases that have recently
arisen.”

4:40: 07 PM
REPRESENTATI VE ROKEBERG r enmar ked:

So your opinion wuld be that the enunerated
exceptions are allowable activities of an electrical
cooperative wunder the statute that we're anending
here, [AS 10.25.020], is not |limting the activities
of a [cooperative].... Is there case |aw here about
that or decisions of the RCA where the RCA would
assert their authority, prohibiting activities that
are not statutorily all owed.

MR. THOVPSON repl i ed:

| believe [the RCA's] involverment would only ... if
the activities of that subsidiary fell wthin the
RCA's jurisdiction. ... As far as the provisions of AS
10.25.020: there are some utility-type services that
are listed there that are specifically authorized.
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However, what | was referring to before was in AS
10. 25. 010(9), which provides general powers for
el ectric or tel ephone cooperatives. And it states as
it exists today that electric or tel ephone cooperative
may “"beconme a nenber of other cooperatives or
corporations or own stock in thent. And there are no
l[imtations in that statute limting the generality of
t hat cl ause.

4:42:12 PM
BRUCE BARTO, Crow ey Marine Services stated:

Wth few exceptions, nost communities in rural Al aska
currently are being adequately served by existing

private fuel suppliers. Many of these are owned by
small  business concerns who rely on this loca
business for all or sone of their |ivelihood. These

busi nesses provide a vital service to the individua
consuners and the general public in those comunities.

[ House Bill 157] would jeopardize the significant
investnments made in Alaska by the private distribution
and delivery industry. It would also directly affect

the viability of mnmany in this business and could
potentially result in lost jobs and reductions in the
level and quality of services not being provided.
[ House Bill 157] would jeopardize the viability of
these businesses by allowing regulated utilities to
sell fuel to the sane custoners that these enterprises
now rely on, and could have the effect of driving
these entities out of business, or severely inpacting
prices for other consunmers not able to purchase fuel
fromthe utilities.

The private enterprise system now in place 1is
providing essential services for fuel sales and
delivery in Al aska. | encourage the commttee to
pl ease avoid a legislative blanket solution that has
the potential of causing lasting adverse inpacts to
t hese  busi nesses, and undermining the economc
viability of those in private enterprise who continue
to invest in that trade.

CHAIR ANDERSON comented that if two for-profit conpanies
merged, they could then have a nonopoly and raise prices. He
al so remarked that he had heard conpanies threaten to pull their
busi ness out of Alaska is HB 157 passes.
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4:46:25 PM

MR. BARTO pointed out that Crowey Marine Services has been
working to acquire Yukon Fuel Conpany, and he rem nded the
committee that there once was a nonopoly in Alaska that was
controlled by the nmajor oil conpanies who, for the nobst part,
have withdrawn from nost of rural Alaska in recent years. He
sai d:

| think part of the reason that those nonopolies or
certainly large entities that had pricing control
withdrew from that market is [because] they didn't
feel they were getting a satisfactory rate of return
on their investnent. And | think it's a unique
situation in Alaska, particularly in a lot of the
Western Al aska market that we serve because of its
i solation and seasonality, you tend to get a l|ot of

prices swi ngs out there.... Over tinme they bal ance
out with what's happening in the real market, but at a
given point in tinme, let's say in Septenber of any

gi ven year, may appear to be significantly out of sync
with what's happening el sewhere in the market. And |
think those anomalies will always exist, but they tend
to unfortunately draw a |lot of attention, particularly
when prices are going up. They generally don't draw a
| ot of attention when prices are goi ng down.

[Crowl ey Marine Services] has been for many years in a
nonopoly situation in Kotzebue where we are the
only ... comrercial local tank farm operator. W have
a relationship with the local village corporation in
that comunity who conpetes with us for |ocal hone
heating fuel sales. ... In that instance, Crow ey has
the ability to gouge the market, if you wll. I can
clearly tell you, from ny perspective, at |east,
that our nargins at Kotzebue are acceptable margins
but they in fact are lower than other comunities
where we do conpete with other established tank farm
operators. So at the end of the day, it's all narket
driven, and | think it tends to balance itself out. |

don't think you'll find a situation with the nunber of
players that are in the market today in Al aska where
you' || have a nonopoly situation for very |ong because

those markets tend to equalize thensel ves over tine.

4:50: 03 PM
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BRAD REEVE, GCeneral WManager, Kotzebue Electric Association
(KEA), stated:

W are very much in favor of HB 157. [ Kot zebue
Electric Association (KEA)] has developed the only
wind farmin the state and we as a utility are | ooking
for new business nodels to acconmpdate services needed
in rural Al aska, which could be the devel opnent of a
wi nd consulting business or w nd turbine construction
conpany. And we have been asked to joint venture with
two different turbine manufacturers for service and
mar ket i ng. [House Bill 157] ... clarifies sonme of
this and allows us to nove into those areas. ... One
of the greatest concerns we have in rural Al aska today
is the price of energy.

Sonmething that we did in 1978 was change the business
nodel of purchasing fuel when we constructed our first
storage tank. This change in infrastructure and
delivery has saved our community mllions and mllions
of dollars. In 1983 we conbined with other utilities
and formed a joint fuel buying group, including None
Joint Utilities, Nushagak, Naknek, Iliama, Nuhalin,
[indisc.], and later we were joined by Unalakleet.
This group has been recognized as probably the nost
successful nodel for conpetitive fuel purchasing. And
| think it's actually help the people delivering fue

because it does solve one of the issues that remains a
problem in rural Alaska, and that is the ability to
finance fuel deliveries and to be able to take
del i veri es.

The Northwest Arctic Borough and the North Slope
Bor ough have continued over a nunber of years to hold
joint economc summts. This past February was the
nost recent and during each of those the cost of fuel
and the cost of energy remains one of the highest
priorities as an issue. And one of the major thenes
has been to look at finding ways to lower the price of
energy and w thout that sort of |ower cost energy,
econom ¢ devel opnent is stifled. And one of the
things that could be a potential as we |ook for new
nodels is to come up with a conpany that could provide
sone financing to entities. [t's not uncommon to see
fuel delivered to the sanme village at three different
price levels all for the sanme fuel
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MR. REEVE conti nued:

Last year ... we celebrated our fiftieth anniversary;
the utility was created out of the need and desire of
the comunity to have its own electric conpany.
Cooperatives are an integral part of Al askan business;
they were created by the citizenry to neet a need and
exist to help |ower cost. VWat we are really |ooking
at for today are new nodels and nethods of serving our

communi ties and keepi ng our cost structures down.
4:53: 43 PM

CHAI R ANDERSON asked M. Reeve for his response to

conpani es' argunents that the cooperatives have an

advant age because they have access to grants and | oans.

t he

f uel

unfair

MR. REEVE replied that there was the argunent in 1980 when the
fuel -buying group was fornmed that this would | ead to higher

prices, which hasn't happened. He stated:

If we want to encourage sone conpetition then we need
to ook at new business nodels to see what wll work.

| think there are potentially solutions to nake
things work, and | think we're in a good situation of

being the local conpany that's really interested

in

econom ¢ devel opnent to help nake sonme of these things

t ake pl ace.

fuel

DONNA  VUKI CH, General WManager, Naknek Electric Association

(NEA), testified in support of HB 157. She stat ed:

Naknek Electric Association serves the communities of

Naknek, Sout h Naknek, and Ki ng Sal non
additionally NEA has a nmanagenent agreenent

and
with

I I'i amma, Newhal en, and Nondalton El ectric Cooperative,

and through the Denali Commssion, in a technical
agreenment wth Mnokotak Power Conpany. [ Naknek
El ectric Associ ati on] al so provi des radi o
communi cation to the Bristol Bay Borough. And our

menbers have cone to us and asked us to |ook

subsidiary businesses where we night be able
provide services to the comunity. This is including
all types of businesses like we currently do, along

with possible fuel distribution. VWiile it's not

intent to be in conpetition with fuel distributors,
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we were to operate a fuel business we would assune
that we would be on the sane playing field, and that
it would be operated as a for profit subsidiary.
[ Naknek Electric Association] spent the last three
years actively engaged in economc developnent in
Bristol Bay Borough, and the high energy costs are a
definite deterrent to econonmc devel opnent. Qur
position on HB 157 is also supported by the Bristol
Bay Borough and the Lake and Peni nsul a Bor ough.

REPRESENTATI VE LYNN asked what ot her services NEA provides.

M5. VUKICH replied that NEA has a managenent and adm nistrative
agreenent with ... INN Electric Cooperative in Iliama in which
NEA provides all of the nmanagenment for them as well as all the
billing and supervision of the operations staff that is |ocated
in Iliama. She added that NEA also has a technical agreenent
wi t h Manokot ak Power Conpany in which NEA provides training for
power plant operation as well as providing collection services.
[ Naknek El ectric Association] also provides radi o comrunications
to Bristol Bay Borough.

4:58:26 PM

REPRESENTATI VE ROKEBERG asked RCA to wite an opinion letter
regarding the issue of AS 10.25.010(9) which provides for
ownership of stock and corporations. He noted that M. Thonpson
had testified that M. Thonpson believed that current statute
will allow this activity to take place anyway. He said, "I
would like to hear the RCA's opinion of that, particularly in
light of [AS 10.25.010(4)], which limts the abilities and
powers of a cooperative.”" He also asked if the RCA |looks into
"the issue of solvency and cross ownership or any of these other
i ssues that cone up before then."

BUELL RUSSELL, Utility Financial Analyst, Regulatory Conm ssion
of Alaska (RCA) replied that the RCA will research that and get
aletter to the conmttee.

CHAI R ANDERSON asked that the RCA get that letter to the
committee by Wednesday.

5:00: 39 PM

MARK SM TH, President, Yukon Fuel Conpany, testified:
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| do not believe there is a level playing field out
there; | represent villages that are generally in
Western Alaska. ... We provide the fuel that for the
nost part goes to |local resellers whose business it is
to resell to the local comunity. Yes, there are sone
busi nesses that do benefit from a variety of
subsidies, but I would say, just off-hand, | think the
absolute lions share has gone to the local electric
utilities. And this is sonething that no one objects
to; it's a fantastic thing to have that infrastructure
renewed. It isn't fair though to, the day after the
Denali Comm ssion turns over that tank farm to the
| ocal community, for the local electric utility to get
into the fuel business.

And | think one of the mmjor concerns that we've heard
froma variety of the folks that have testified is the
difference in the cost of fuel. And just as a side
note, the gentleman from Angoon said that the fuel
price at his cooperative was ... $1.67, and the |ast
time | looked at the Seattle prices, it's well over $2
a gallon.... So | think there's sonetinmes confusion
bet ween what the utility gets for its cost of fuel and
what you actually have to charge to cost a profound
| evel of infrastructure to both wholesale and retail a
vari ety of fuel products in the |ocal markets.

In looking at the cost of fuel, | don't think that
this bill will help lower the cost of fuel. | think
there're many busi nesses that nmay be appropriate for a
utility to be in, but as long as there' s another
provider in any of the utility service area, | think
that HB 157 does not do a favor to private industry
and certainly not the comunity.

5:03:29 PM

CHAI R ANDERSON reconmended that M. Smith draft another letter
to the commttee to finish his testinony to the commttee.

THOVAS BOLEN, Public Services Director, Northwest Arctic Borough

(NWAB), testified in support of HB 157. He said that the
borough has been working on the fuel issue for the last three
years, and is specifically concerned about the cost of fuel. He

noted that one solution the borough has thought of 1is the
formati on of a bulk fuel cooperative. He explained that in this
cooperative, the nenbership would only be entities that are
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involved in bulk fuel; "it would not be the individual homne
resident consuners.” He stated, "W recognize that state
statute does not currently prohibit what we want to do but

if it were to pass, it would clarify that to save us from sone
| egal challenge that may cone in the future.” He noted,
"Clearly we could start a new cooperative, but it seens to be
nore efficient to use an existing cooperative structure if it
exists.”

[ House Bill 157 was hel d over.]
ADJ OURNMENT
There being no further business before the commttee, the House

Labor and Commerce Standing Conmittee neeting was adjourned at
5:07:12 PM
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