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HOUSE BI LL NO. 33
"An Act relating to the effect of regulations on small
busi nesses; and providing for an effective date."

- MOVED CSHB 33(L&C) OQUT OF COW TTEE

HOUSE BI LL NO. 182

“An Act amending the Al aska Wage and Hour Act as it relates to
the enmploynment of a person acting in a supervisory capacity;
providing definitions for persons enployed in admnistrative,
executive, and professional capacities, for persons working in
the capacity of an outside sal esman, and for persons working in
the capacity of a salesman enployed on a straight comm ssion
basis."

- MOVED CSHB 182(L&C) QUT OF COW TTEE

HOUSE BI LL NO. 147

“"An Act relating to the regulation of insurance, insurance
licensing, surplus |lines, insurer deposits, notor vehicle
service contracts, guaranteed autonobile protection products,
health discount plans, third-party adm nistrators, self-funded
multiple enployer wel fare arrangenents, and sel f-funded
governnmental plans; and providing for an effective date."

- SCHEDULED BUT NOT HEARD
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HOUSE BI LL NO. 180
"An Act relating to a special deposit for workers' conpensation

and enployers' liability insurers; relating to assigned risk
pools; relating to workers' conpensation insurers; stating the
intent of the |egislature, and setting out I|imtations,

concerning the interpretation, construction, and inplenentation
of workers' conpensation laws; relating to the Al aska Wrkers'
Conpensation Board; establishing a division of wor ker s

conpensation wthin the Departnment of Labor and Workforce
Devel opnent, assigning certain Al aska W rkers' Conpensation
Board functions to the division and the departnent, and
authorizing the board to del egate adm nistrative and enforcenent
duties to the division; establishing a Wrkers' Conpensation
Appeal s Commi ssion; providing for workers' conpensation hearing
officers in workers' conpensation proceedings; relating to
wor kers' conpensation nedical benefits and to charges for and
paynent of fees for the nedical benefits; relating to agreenents
that discharge workers' conpensation liability; relating to
wor kers' conpensation awards; relating to reenpl oynent benefits
and job dislocation benefits; relating to coordination of
wor kers' conpensation and certain disability benefits; relating
to division of workers' conpensation records; relating to
rel ease of treatnment records; relating to an enployer's failure
to insure and keep insured or provide security; providing for
appeals from conpensation orders; relating to workers

conpensati on pr oceedi ngs; provi di ng for suprene court
jurisdiction of appeals from the Wrkers' Conpensation Appeals
Comm ssion; providing for a naximm anount for the cost-of-
living adjustnment for workers' conpensation benefits; relating
to attorney fees; providing for the departnent to enter into
contracts with nonprofit organizations to provide information
services and |egal representation to injured enployees;
providing for admnistrative penalties for enployers uninsured
or wthout adequate security for workers' conpensation; relating
to fraudulent acts or false or msleading statenents in workers

conpensation and penalties for the acts or statenments; providing
for nenbers of a limted liability conpany to be included as an
enpl oyee for purposes of workers' conpensation; establishing a
wor kers' conpensation benefits guaranty fund; relating to the
second injury fund; making conform ng anendnents; providing for
a study and report by the nedical services review commttee; and
providing for an effective date."

- SCHEDULED BUT NOT HEARD
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PREVI QUS COW TTEE ACTI ON

BILL: HB 33
SHORT TITLE: EFFECT OF REGULATI ONS ON SMALL BUSI NESSES
SPONSOR('s): REPRESENTATI VE(s) MEYER

01/ 10/ 05 (H) PREFI LE RELEASED 12/ 30/ 04
01/ 10/ 05 (H READ THE FIRST TIME - REFERRALS
01/ 10/ 05 (H) L&C, JUD

02/ 16/ 05 (H) L&C AT 3:15 PM CAPI TOL 17
02/ 16/ 05 (H) Heard & Hel d

02/ 16/ 05 (H) M NUTE( L&C)

03/ 04/ 05 (H) L&C AT 3:15 PM CAPI TOL 17
03/ 04/ 05 (H) Heard & Hel d

03/ 04/ 05 (H) M NUTE( L&C)

03/ 16/ 05 (H) L&C AT 3:15 PM CAPI TOL 17
BILL: HB 182

SHORT TI TLE: WAGE & HOUR ACT: EXEC/ PROF/ ADM N SALES
SPONSOR(s): REPRESENTATI VE(s) ROKEBERG

02/ 28/ 05 (H READ THE FI RST TIME - REFERRALS
02/ 28/ 05 (H) L&C, FIN
03/ 16/ 05 (H) L&C AT 3:15 PM CAPI TOL 17

W TNESS REG STER

M CHAEL PAW.OABKI, Staff

to Representative Kevin Meyer

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HB 33 on behal f of Representative
Meyer, sponsor.

CHRI S KENNEDY, Senior Assistant Attorney Ceneral

Envi ronnental Section

Civil Division

Al aska Departnent of Law

Anchor age, Al aska

PCSI TI ON STATEMENT:  Answer ed questions regardi ng HB 33.

JOHN SEDOR

Al aska Restaurant and Beverage Associ ati on;

Al aska Hot el Lodgi ng Assocati on;

Society for Human Resource Managenent, Al aska State Council;
Anchorage Soci ety for Human Resource Menbers Managenent

Anchor age, Al aska
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POSI TI ON STATEMENT: Testified in support of HB 182 and answered
guestions regarding the bill.

WAYNE STEVENS, President,

Al aska St ate Chanber of Comrerce

Juneau, Al aska

PCSI TI ON STATEMENT: Testified in support of HB 182.

RANDY CARR
Anchor age, Al aska
PCSI TI ON STATEMENT:  Suggested changes to HB 182.

ROBERT MORRI'S, Director

Human Resour ces

Al aska Children's Services;

Legi sl ative Co-Chair

Anchor age Soci ety of Human Resource Managenent
Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 182.

CARA FOX, Director

Human Resources and Adm nistration

Hawai i an Vacat i ons;

Legi sl ative Co-Chair

Anchor age Soci ety of Human Resour ce Managenent
PCOSI TI ON STATEMENT: Testified in support of HB 182.

JACK AMON, Part ner

The Marx Bros. Cafe

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 182.

KEN LEGACKI
Anchor age, Al aska
PCSI TI ON STATEMENT: Testified in opposition to HB 182.

ACTI ON NARRATI VE

CHAI R TOM ANDERSON cal | ed the House Labor and Conmerce Standing

Commttee neeting to order at 3:52:05 PM Represent ati ves
Anderson, Crawford, Lynn, LeDoux, and Cuttenberg were present at
the call to order. Representatives Kott and Rokeberg arrived as

the meeting was in progress.

HB 33- EFFECT OF REGULATI ONS ON SVALL BUSI NESSES
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3:52:16 PM

CHAI R ANDERSON announced that the first order of business would
be HOUSE BILL NO 33, "An Act relating to the effect of
regul ations on small businesses; and providing for an effective
date."

REPRESENTATI VE LYNN noved to adopt the conmttee substitute for
HB 33, Version 24-LS0239\L, Bannister, 3/14/05, as a working
draft. There being no objection, Version L was before the
conmittee.

M CHAEL PAW.OABKI, Staff to Representative Kevin Myer, Al aska
State Legislature, presented HB 33 on behalf of Representative
Meyer, sponsor. He explained that Version L addresses the
concerns of the conmttee. He turned to page 3, lines 21-22

and said, "Wile the process described in HB 33 doesn't create a
grounds for traditional review of regulation, judicial review

for unrelated provisions are still warranted under the existing
adm ni strative procedure.” The second change is on page 4, line
2-3, which he explained excludes energency regulations from the
definition of regulation where it applies to this bill. The
third change is on page 4, line 7, which changes the definition
of small business to a business that enploys fewer than 100
enpl oyees.

3:55:21 PM

REPRESENTATI VE GUTTENBERG asked for clarification regarding a
handout in the conmttee packet that illustrates the steps in
t he regul ati on adopti on process under HB 33.

MR. PAW.OABKI explained that on the handout, anything that is
not shaded is in the existing drafting manual for adm nistrative
regul ati ons, and the shaded parts are what HB 33 woul d add. He
noted that he underlined a few parts for enphasis.

REPRESENTATI VE GQUTTENBERG commented that he would |ike to know
how easy it would be to conply with the changes made in the
bill.

CHRI S KENNEDY, Senior Assistant Attorney Ceneral, Environnenta
Section, Civil Division, Al aska Departnent of Law, replied:

W agree with Representative Myer that this process

can be fitted into the regulatory steps the way he has
outlined them and that it doesn't present inpossible
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| ogi stical problens. Certainly ... it does add a
step, and there is a cost to it in terns of involving
the [Departnent of Commerce, Community, and Econom c
Devel opnent (DCCED)] in the process and so, we've
addressed the cost in our fiscal notes, although those
relayed to a slightly earlier version of the bill.

But no, | don't think there's a concern that it mnakes
an inpossible addition to the regulatory adoption
process.

3:59:46 PM

CHAI R ANDERSON noted, "The drafting manual for admnistrative
regulations isn't codified; it's an instructional Ilist of
el enents and areas in which the regulation drafter can follow "
Returning to the handout, he stated that the shaded portions
i ndi cate what woul d be codifi ed.

MR. KENNEDY agreed that the manual is not law, but is sinply a
gui de. He said that the steps that are in the manual now are
nostly prescribed by statute, and the shaded portions on the
handout indicate the additional steps that would be prescribed
by HB 33.

4:01: 01 PM

REPRESENTATI VE GUTTENBERG turned to the handout that |ists the
four things that the economc effect statenent nust provide, and
he comented that nunbers one, two, and four are comon sense.
However, he opined that nunber three, which says, "A statenent
of the probable effect that the proposed regul ation would have
on small businesses whose conduct would be governed by the
proposed regulation,” is a little problematic. He said that
every small business is different, and he didn't see how to
reconcile those differences in regul ation.

4:02: 04 PM

MR. KENNEDY specul ated that the statenent of effect would be a
page or two of "thoughtful discussion” that would be prepared by
the particular departnment with the aid of the Departnent of Law
and the DCED enpl oyee who woul d be assigned to manage the snal
busi ness consul tati on. He noted, "I don't think the intent, as
we read this bill, is to produce an el aborate study."

REPRESENTATI VE CRAWORD stated that the conmittee has heard past
testinmony that these things are already being done. He asked
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M. Kennedy if [the bill] is a useful exercise, and if there is
a "good reason to put on nore people and expend nore effort to
do this...?"

MR. KENNEDY replied that the question may be getting into a
policy choice that he may not be qualified to speak to. He
coment ed:

| can tell you that it's true that quite a lot of this
process is already happening today in an infornmal way,
and that's one of the reasons that it doesn't create

an inpossi bl e burden. However, ... as we've said, it
would add a cost and we're still discussing with the
sponsor whether that cost is worthwhile in many
contexts. ... W're concerned that this process really
mght not be terribly wuseful in the context of

regul ati ons, for exanpl e, that are only rmaking
techni cal amendnents. ..

REPRESENTATI VE CRAWFORD asked M. Kennedy if it would be usefu
to reach a consensus on whether the bill is beneficial rather
than noving it to another conmttee.

MR. KENNEDY replied that the Departnent of Law doesn't have an
objection to noving the bill to another commttee because it
feels that it is working well with the sponsor and maki ng steady
pr ogr ess.

REPRESENTATI VE LEDOUX opined that the bill appears to be an
attenpt to create a business-awareness in the regulatory
process, and she asked why the bill is limted to snal

busi nesses.
MR, PAW.OWBKI responded:

Busi ness-awareness in the regulatory process can add

to the process and make the process better. That's
the idea behind the bill. The idea in limting it to
a small business is that that's a focused area that

you can nake an actual effect. Lar ge busi nesses,

t hrough the public comrent process, often have people
that they can devote to follow ng regul ati ons, whereas
a small businessnman who's just trying to do their job
wakes up the next day and all of a sudden has to
conply with a whole new host of paperwork that they
never thought that they were going to have to do. But
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this puts soneone in the process that |ooks out for
their interest.

CHAI R ANDERSON noted that the |arger businesses not only have
| egal counsel and accountants but they also have associations
t hat can def end their i nterests, wher eas t he smal |
busi nessperson or the sole proprietor may not have that.

4:08:11 PM
CHAIR ANDERSON added that he agreed wth Representative

GQuttenberg regarding nunbers one, two, and four, but conmented
that he didn't think nunber three was intangible or difficult.

He stated, "I think that ... the need of the bill outweighs
holding the bill in commttee."
4:09: 14 PM

REPRESENTATI VE ROKEBERG noved to report [CSHB 33, Version 24-
LS0239\L, Bannister, 3/14/05,] out of commttee wth individual
recommendati ons and the acconpanying fiscal notes. There being
no objection, CSHB 33(L&C) was reported fromthe House Labor and
Commerce Standi ng Conmitt ee.

HB 182- WACE & HOUR ACT: EXEC/ PROF/ ADM N SALES

4:09:40 PM

CHAI R ANDERSON announced that the next order of business would
be HOUSE BILL NO 182, "An Act anending the Al aska \Wage and Hour
Act as it relates to the enploynment of a person acting in a
supervi sory capacity; providing definitions for persons enpl oyed
in admnistrative, executive, and professional capacities, for
persons working in the capacity of an outside sal esman, and for
persons working in the capacity of a salesman enployed on a
strai ght comm ssion basis.”

REPRESENTATI VE ROKEBERG, sponsor of HB 182, expl ai ned:

[ House Bill 182] sets forth sonme clarifications to the
Al aska Wage and Hour Act by basically clarifying and
redefining to a limted degree the definitions of
executive capacity, adm nistrative capacity, and
prof essional capacity within our code. The primry
step of this bill before us elimnates what's known as

the long test or the 80:20 test or, in the retail
trade, the 60:40 test. This is an antiquated nethod
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of determining eligibility. It's been set aside in
nost states. And | think Alaska is overdue in taking

this up. Also ... it does delete the one regul atory
definition of supervisory capacity. This is done so
because it's pretty unworkable right now, and ... the

definition is subsumed under the other categories
right now So this is really a cleanup step. And in
addition it does conform wth a standard for
qualification of paynent of two-tinmes the Al aska
m ni mum wage, which is a distinction from the Federa
Wage and Hour Act that was nore recently adopted | ast
year. That particular provision was worked on in the
past by the 23rd Legislature, and this bill nerely
reflects that as a matter of policy here.

REPRESENTATI VE ROKEBERG cont i nued:

In your packet is a side-by-side conparison of the
current law and the provisions provided in [HB 182].
There's also a statenent that shows the state-by-state
jurisdictional applications of the various forns of
Wage and Hour Act, showing [the] 32 states that
currently have adopted the federal standards, eight

other states have ... a short test, such as this bil

provides. ... So what we're doing in this bill is nore
closely conform ng, but not exactly, to sone 40 other
states in the United States. This is an inportant

fact because it puts Alaska closer to interpretation
of what the Wage and Hour Acts are on a interstate
|l evel or basis. ... Also in [the commttee packet] is
a letter from Anchorage attorney Bill Evans that
explains the current legal situation we have in the
State of Alaska, so it's very informative. ... Also
there's a news article that explains the inpact of
| egi sl ation on snmall busi nesses.

4:14: 47 PM

REPRESENTATI VE KOTT noved to adopt the conmttee substitute for
HB 182, Version 24-LS0507\F, Craver, 3/10/05, as the working
docunent . There being no objection, Version F was before the
comm ttee.

JOHN SEDOR, Al aska Restaurant and Beverage Association; Al aska
Hot el Lodgi ng Associ ati on; Soci ety for Human Resour ce
Managenment, Al aska State Council; Anchorage Society for Human
Resource Menbers Managenent, testified in support of HB 182. He
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coomented that HB 182 would address salaried private sector
enpl oyees, but not hourly enployees. He added that the bill
deals with one aspect of overtine |law, found under both the
federal Fair Labor Standards Act (FLSA) and the Al aska Wage and
Hour Act, which are the exenptions for qualification for
sal aried basis. He stated:

One of the problenms with the current state of the |aw
in this state is that the exenptions use the sane
words, so under both the federal law and the state |aw
we have exenptions for admnistrative, executive, and
prof essi onal [enployees].... It's the sane exenption
under f eder al law as state | aw, but they're
deceptively simlar, so there's tw wholly different
tests that apply to each of them Under the FLSA, you
use basically a primry duties test. ... Forty
jurisdictions use either the current FLSA regul ations
or use what's called the short-test, which uses a
primary duties concept.

4:18:23 PM

MR. SEDOR explained that Al aska regulations incorporated the
|l ong-test from federal regulations; under the long test, the
enpl oyer has the obligation of showing that 80 percent of an
exenpt enployee's work time is spent perform ng exenpt duties.
He opined that this is difficult to do because it would require
that the enpl oyer have soneone watching the enployees. He noted
that the federal system now has a duties-based test, where "we
| ook at what the person is doing [and] what their duties are, as
opposed to the tinme they are spending on a particular task." He
then pointed out that currently under federal |aw, enployees who
now earn | ess than $455 per week nust receive overtine pay, and
under HB 182 that wage |limt would be two tinmes the mnimm
wage. He also noted that under current regul ations, "outside of
service retail sector, there is no mnimm that you have to

pay. "

REPRESENTATI VE ROKEBERG pointed out that [for the state to pay
two tinmes the mninmum wage], Al aska would have a $572 per week
mnimm floor, as conpared to the federal rate of $455. He
asked M. Sedor to expand on what the damages could be if there
was a failure to prove the 80:20 test provisions.

CHAIR ANDERSON asked M. Sedor also to explain the argunent
agai nst the bill.
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MR. SEDOR replied that there are two types of danage that an
enpl oyer is exposed to. The first damage is the cost of
litigation. The second is the overtine back pay and the actua
reasonable attorney fees that the enployer nust pay if the
enpl oyee is successful. He commented, "Wat those significant
damages do is force resolution of cases wthout the enployer
ever getting their chance to really argue their side of it
because of the risk."

REPRESENTATI VE LEDOUX asked, "lIs this sort of thing even covered
by i nsurance?"

MR. SEDOR replied that sonetinmes it is. In response to Chair
Anderson's question, he answered, "I don't know what the
argurment is on the other side."

4:27:27 PM

REPRESENTATI VE LEDOUX commented that even if the bill was passed
there still mght be the possibility of litigation.

MR. SEDOR responded that this was true. He enphasized his
belief in the inportance of |ooking at the duties of the exenpt
enpl oyees rather than the breaking down the workday m nute-by-
m nut e.

REPRESENTATI VE LEDOUX turned attention to the |anguage on page
2, lines 21-22, referring to a person enployed in an
adm ni strative capacity:

whose primary duty includes the exercise of discretion
and independent judgnent with respect to nmatters of
significance

REPRESENTATI VE LEDOUX remarked that the phrase "matters of
significance" sounds like it could be referring to a pension
plan for | awyers.

MR. SEDCR responded that there are interpretative aspects to the

bill, but some of this language is already in the regul ations.
He reiterated that the bill does not affect enployees that earn
an hourly wage. He opined that the federal regulations are

easier to understand than the state regul ati ons.
REPRESENTATI VE LEDOUX asked, "Are you saying that wunder the

current statute, you ve got these words basically ... and then
added to it is the 80:20 test?"
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4:32:55 PM

MR. SEDOR explained that in the past there were two tests: a

long test and a short test. The long test contained the 80:20
concept while the short test contained the primary duties
concept. He then explained that the long test has been

elimnated from the federal regulations, but it remains in the
state regul ati ons.

4:33:59 PM

CHAI R ANDERSON asked if [the state regulations] are a hybrid of
the two schenes.

MR. SEDOR replied negatively and clarified, "Wen you have the
80:20 test, that really elimnates the primary duties.”

REPRESENTATI VE CRAWORD asked if the bill wuld act as an
incentive for an enployer to switch enployees to a salary wage
rat her than hourly wage. He presented an exanple of an enpl oyee
with nultiple duties and noted that the enployer mght find it
cheaper to put the enployee on a salary rather than pay hiniher
for overtinme work. He asked if there could be any unintended
consequence fromthe bill.

MR SEDOR replied that he could not see any unintended
consequence from HB 182 because it is a nultitiered test, and so
"payi ng sonebody salary doesn't get you to the line; you still

have to ... establish the exenption through the duty. And
that's what | personally find very beneficial to our enployers
and ... enpl oyees.™

CHAI R ANDERSON asked, "WII you see a shift of enployees going
from hourly to supervisory because now you wll skip the
overtime paynent?"

4:38:45 PM
MR. SEDOR replied, "I don't see that because it's one test of
several ." He pointed out that the penalties are high and

therefore, he opined, no enployer would try to get around the
FLSA regul ati ons.

REPRESENTATI VE GUTTENBERG comrented that there are enployers who
attenpt to get around regulation
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MR. SEDOR noted that the penalties in Al aska are nobre severe
[than in other states]. Therefore, he said, there are nore
forced settlenents, even when the enployer would rather litigate
than settle.

4:43:18 PM

REPRESENTATI VE GUTTENBERG voi ced concern that people naking |ow
wages coul d be [taken advantage of] through this bill.

4:44. 47 PM

MR. SEDOR responded that "hanburger flippers" would have to be
paid twice the mninmum wage [to qualify as exenpt]. He posited
that businesses will not want to pay an enployee nore just so

that the enpl oyee would be exenpt. He noted that 40 states are
using the primary duties test, and he hasn't heard of any
probl enms associated with this change.

4:46: 05 PM

WAYNE STEVENS, President, Alaska State Chanber of Comerce,
testified in support of HB 182. He pointed out that the m ninmum
wage in Alaska is $7.50 per hour.

RANDY CARR stated that he formerly worked for the Al aska
Department of Labor and Wbrkforce Devel opnment for 28 years, and
is now a consultant with a private practice, and is testifying
on his own behalf. He pointed out that he had submitted his
testinmony in witing. He commented:

The questions posed by Representative LeDoux as to the
meani ng of "primary duty" go right to the heart of the

matter. This bill is actually adopting verbatim the
| anguage found in the federal Fair Labor Standards Act
definitions, but it only grabs pieces of it. There

are conponent elenents within those definitions that
are defined in the federal regulations that are either
not defined under state law or defined differently
under state law, which |leaves the enployer in the
position of either having two sets of definitions to
conply with, one of which will be nore stringent than
the other, or just hoping that whatever he does under
federal law is going to satisfy the state. And the
prinme exanple of that is the term "primary duty." It
sounds as though "primary duty” means sonething that's
done 51 percent of the tinme, and that would be the
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case under the state policy. The state has for years
enforced primary duty as that activity that's
performed nore than 50 percent of the tine. That is
not however the definition under the federal [FLSA].
And | have attached with nmy witten subm ssions copies
of fact sheets fromthe [FLSA] Departnent of Labor web
page, which gives those definitions. ... [The fact
sheet says:] "The primary duty under federal |aw neans
the principle, main, mjor, or nost inportant duty
that the enployee perforns. Determ nation of an
enpl oyee's primary duty nust be based on all the facts
of a particular case with a mjor enphasis on the
character of the enployee's job as a whole."

4:49: 37 PM

MR. CARR conti nued:
Under the old regulations there was an exenpti on known
as a sole charge exenption, which allowed an enpl oyee

who had a primary duty of an exenpt nature in the
executive area to perform 90 percent nonexenpt work

and still qualify for the exenption. That sole charge
exenption has gone away under the new regul ations, but
t he whol e concept of the sole charge is still alive in

the definition of primary duty found in the federal
regul ati ons.

MR. CARR noted that there are several other ternms in the bill
that are defined in federal regulations but not in state

regul ati ons, such as: "particular weight" on page 3, line 4;
"customarily and regularly” on page 2, line 30 and on page 3,
line 24; "discretion and independent judgnent” on page 2, |ines
21-22; and "matters of significance”" on page 2, line 22. He
coment ed, "I"'m hopeful that the state wll take this
opportunity to considers those [terns] thoughtfully and adopt
those neanings that they intend in concert with this bill as
they nove it forward.” He conti nued:

One last thing, there is another exenption in the new
federal regulations that is not represented in this
bill, and that is the exenption for the highly paid
enpl oyee. It is referenced in the adm nistrative and
executive and professional exenptions, but it's also
spelled out separately in the federal definitions.
And that is an individual who received $100,000 a year
who perforns office or nonmanual work who receives as
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part of that $100,000 a year a salary that has the
m ni mum established under the federal law, and they
customarily and regqularly perform at |east one of the
exenpt duties of an admnistrator, executive, or
pr of essi onal . Those individuals, wunder the federal
law, are just not eligible for overtime at all. And
that's an inportant exenption and it's spelled out as
part of the others as well. | think it needs to be
read in concert with the others because it nmakes the
package whol e, and makes the package mnmeke nore sense.
And | would hope the commttee would consider that as
a possible addition to this bill.

4:52:43 PM

ROBERT MORRIS, Director, Hunan Resources, Alaska Children's
Services; Legislative Co-Chair, Anchorage Society of Human

Resource Managenent, remarked, "The <current state statutes
relating to the Wage and Hour Act are difficult to interpret at
times and thereby open to msinterpretation. | would greatly

appreciate having clearer definitions of the classifications in
order to avoid nmaking mstakes that inpact ny enployees and ny
agency. " He remarked that many small to nmedium sized
organi zations lack the resources to inplenment the 80:20 rule,
and if this rule were renoved there would be fewer costly
m st akes i npacti ng enpl oyees and enpl oyers alike.

CARA FOX, Director, Human Resources and Adm nistration, Hawaiian
Vacations; Legislative Co-Chair, Anchorage Society of Human
Resource Managenent, testified in support of HB 182. She opined
that this is an inportant bill because nost of the businesses in
Al aska are small businesses and generally do not have the nunber
of enployees or financial ability to ensure that an exenpt
enpl oyee neets the 80:20 rule that's currently in state |aw
She noted that in the past state |law has been nore strict than
federal law, but with the new federal regulations that is no

| onger the case, which neans, she said, "we'll now have to
nmuddl e through both laws trying to determ ne whether an enpl oyee
qualifies as exenpt or not." She presented an exanple of an
exenpt enployee at a small business who also helps wth

nonexenpt duties when there is a lot of work to be done. Under
the 80:20 rule, the enployee is putting his/her exenpt |evel
status in jeopardy and the conpany takes a large risk. She
not ed:

Being able to stay efficient with our human resources
and keep costs under control is what allows us to
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survive as a snmall |ocal business. But because of
current state law there is a possibility that an
enpl oyee could mani pul at e this 80: 20 rul e,
intentionally or wunintentionally, and bring a very
damagi ng suit against us. We're constantly at risk
even though we neke a very good faith effort to
classify our enployees correctly. In addition, wth
the current disparity between state and federal |aw,
many enployers are confused about what they're
supposed to do, which nmakes conpliance very difficult.

4:55:39 PM

JACK AMON, Partner, The Marx Bros. Café, testified in support of
HB 182. He conmment ed:

The changes made in the duties test for exenpt
enployees is a great stride forward in nodernizing
Al aska's labor laws to nore accurately reflect the

current workplace, a change, that | mght add, the
federal governnent realized was long overdue and
adopted this past year. In many food service and

hospitality businesses the current duties test for
exenpt enployees does not match the reality of the

wor kpl ace. This is especially true in small
busi nesses where all enployees and owners wear nany
hat s. The current 80:20 test used in Alaska is so
onerous and restrictive that it's forced nost
operators to keep all enployees, including those who
head departnents or supervise others, hourly. Thi s

can have a negative inpact on both the enployer and
t he enpl oyee. The enpl oyees affected by this change
in the law represent our highest paid and highest
skilled workers. Due to the increased costs of
benefits such as health insurance, we as a snal
busi ness have changed our benefit plans to only
sal ari ed enpl oyees because of the |large nunber hourlys
we enploy. And now we have enpl oyees we would like to
be able to nove to exenpt status so we could get them
under these plans, but can't.

4:58: 54 PM
MR AMON conti nued:

|"m afraid that opponents of this bill will state that
this is an attenpt by business owners to cheat hard
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wor ki ng enpl oyees out of the overtime they deserve.

Not hing could be farther from the truth. In order to
run a successful business, it is essential to retain
top quality enployees. These top workers know their

worth and demand for their skills. One could not keep
them |l ong by taking advantage of them This change in
statute will allow nore flexibility for both enployers
and enployees to make conpensation arrangenments that
are beneficial to both.

KEN LEGACKI testified against HB 182. He offered his belief
that the law should be to protect enployees, such as single
parents. He questioned whether it was fair to conpare an
enpl oyee in Kodiak with an enployee in Al abama because Al askans
have a higher cost of |iving. "Alaska's a unique state, and
since statehood our fathers have al ways recognized that and have
al ways recognized that workers in Alaska need special
protection,” he said. He presented the exanple of an enpl oyee
with the title of manager but who is usually stocking shelves
and unloading trucks; this enployee wouldn't receive overtine
pay because he/she is titled a manager. He opined that it is
not difficult to determne if an enployee is exenpt or not under
current law, he recommend that enployers <call the Al aska
Department of Labor and W rkforce Developnent iif they have
guesti ons. He continued, "If you give an enployer an excuse to
all ow t hese enployees to work 60-70 hours a week and still get a
salary, that harnms the enployee. We're not tal king about one
hour or two hours or three hours of overtine a week; nobody
files suit for that. We're tal king about a constant week of
[ 50-70] hours."

CHAI R ANDERSON cl osed public heari ng.
5:06: 40 PM

REPRESENTATI VE GUTTENBERG conmented, "I don't see changing state
| aw on the back of working people, working famlies. A lot of
times people on the bottom end are single parents, single nons,
trying to make ends neet. Now we're going to try to make it
harder for them?"

5:08: 05 PM

REPRESENTATI VE CRAWORD stated that he would like to [hold the
bill over] so that he could get nore information about it. He
noted, "I don't know what unintended consequences we have here
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yet . |"m concerned."” He remarked that he didn't want
[ enpl oyers] to take advantage of enpl oyees.

5:09: 21 PM

REPRESENTATI VE ROKEBERG replied, "There's nothing in this bill
that's intended to hurt or injure Alaskan workers." He
reiterated that the bill would renove the 80:20 rule from | aw.
He opined that the enployees will be better protected under this
bill. The goal of the bill, he continued, is to bring Al aska
code into greater conformance with the federal law so that
enpl oyers woul dn't have such difficulty when | ooking at two sets
of laws. He noted that he would be willing to consider sone of

M. Carr's suggestions.

REPRESENTATI VE CRAWFORD recal l ed that | ast year the standard for
an exenpt qualification of paynment was two and a half tines the
Al aska mnimum wage, and was then changed to two tines the
Al aska m ni rum wage i nstead. He remarked, "I don't see how
that's really a raise.”

REPRESENTATI VE ROKEBERG replied, "It nade it applicable to all
workers in the state not just that one category. So it actually
protected a lot nore workers who didn't have that protection
previously."

A roll call vote was taken. Representatives Lynn, Kott,
Ander son, LeDoux, and Rokeberg voted in favor of reporting CSHB
182, Version 24-LS0507\F, Craver, 3/10/05, from commttee.
Representatives Crawford and Guttenberg voted against it.
Therefore, CSHB 182(L&C) was reported out of the House Labor and
Commerce Standing Conmittee by a vote of 5-2.

ADJ QURNMVENT
There being no further business before the conmttee, the House

Labor and Commerce Standing Conmittee neeting was adjourned at
5:15: 53.
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