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to Representative Anderson

Al aska State Legislature
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POSI TI ON STATEMENT: Presented HB 31 as staff to Representative
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REBECCA BOLLI NG R. N., President

Al aska Nurses Associ ation (AaNA)
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DAVI D KESTER, Comrerci al |nsurance Broker

Ri belin Lowel | Al aska, USA,

Board menber

Wor kers' Conpensation Conmmittee of Al aska (WCCA)
Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to HB 31.

ERI C TUOTT

Al aska Professional Fire Fighters Association (APFFA)
Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 31.

M KE PAW.ONBKI, Staff

to Representative Kevin Meyer

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HB 33 for Representative Meyer,
sponsor .

CHRI STOPHER KENNEDY, Seni or Assi st ant Att or ney Gener al
Envi ronnental Section

Cvil Division

Al aska Departnent of Law

Anchor age, Al aska

POSI TI ON STATEMENT: Answer ed questions regarding HB 33.

CONNI E MARSHALL, Regi onal Advocate

Regi on 10

O fice of Advocacy
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Seattl e, Washi ngton

POSI TI ON STATEMENT: Testified in favor of HB 33.

ACTI ON NARRATI VE

CHAI R TOM ANDERSON cal | ed the House Labor and Conmerce Standing
Commttee neeting to order at 3:27:45 PM  Representatives Kott,
Quttenberg, Crawford, Rokeberg, Lynn, and Anderson were present
at the call to order. Representative LeDoux arrived as the
meeting was in progress.

HB 31-WORKERS COWP: DI SEASE PRESUMPTI ON

CHAI R ANDERSON announced that the first order of business would
be HOUSE BILL NO 31, "An Act relating to the presunption of
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coverage for a workers' conpensation claim for disability as a
result of certain diseases for certain occupations.”

CHAI R ANDERSON pointed out that there was a sponsor substitute
for HB 31.

JON BITTNER, Staff to Representative Anderson, Alaska State
Legi slature, noted that two changes had been nade to HB 31 [by
the sponsor substitute]. The first change was the addition of
the words "notw thstanding AS 23.30.100(a)" which were added to
page 2, line 13. He explained that this |anguage was i ncl uded
to address a concern that current statutes mght conflict with
the coverage for retired fire fighters. The second change was
on page 2, subsection (c), which was rewitten to narrow the
coverage for presunption regarding blood borne pathogens to
peace officers, energency nedi cal per sonnel , and rescue
per sonnel . He explained, "This change was made to address the
concern that the coverage for blood borne pathogens was too
broad. "

REPRESENTATI VE CRAWFORD referred to his testinony on this bil
at the previous conmttee neeting in which he spoke about his
wi fe contracting hepatitis while working in an operating room
He commented to Chair Anderson

| was very happy to see that [in HB 31], you had the
presunption for nurses because | think that ... the
first responders that you're talking about, they're
going to hand those sane people with the same bl ood-
borne pathogens over to the nedical personnel. So |
liked your first bill nuch better than | |I|ike your
substitute.

CHAI R ANDERSON responded that he recognized the need to add
[ medi cal personnel], but the problem was that soon every other

personnel in the hospital would want the sane treatnent. He
voi ced concern that if the bill covered all nedical personnel
the bill wouldn't pass.

REPRESENTATI VE CRAWORD reiterated that he would like all the
energency room nurses to be covered as well.

3:33: 58 PM

REPRESENTATI VE GUTTENBERG asked for clarification of t he
difference between a first responder and a nurse.
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3:35: 08 PM

MR. BITTNER replied that a first responder is defined as a paid
enpl oyee of a first responder service, a rescue service, an
anbul ance service, or a fire departnent.

CHAI R ANDERSON expl ai ned further that the intent on page 2, |ine
22-29 is to "encapsul ate personnel who are first responders in
an energency outside of a hospital setting.”

3:35:49 PM

REPRESENTATI VE GUTTENBERG wondered whether the bill would
acconplish the intended goals in the "real world."

REPRESENTATI VE LEDOUX asked, regarding page 2, line 23-29, if
volunteer fire fighters are generally included under workers’
conpensati on.

MR. BITTNER answered that under HB 31, volunteer fire fighters
woul d be covered in the bill as denoted on page 2, |lines 22-23,
"applies to fire fighters covered under AS 23.30.243."

REBECCA BOLLING, R N, President, Alaska Nurses Association
(AaNA), comrent ed:

The original version of [HB 31] provides an inportant
protection of health care enployees infected with a
bl ood- borne pathogen during the course of their
enployment. What |'m here to talk to you today about
is the sponsor substitute to this bill, which limts
the coverage of workers' [conpensation] benefits for
bl ood- borne pathogens to only fire fighters, peace

officers, and energency responders. It deletes this
sane coverage for all health workers. ... It is as if
the care of the patient stopped at the energency room
door. | can assure you that the ... care of patients

wi th bl ood-borne pathogens continues on through the
energency room door for many hours, days, and

sonetinmes for many weeks. The reason the presunption
of coverage is needed is that nurses have had the
experience of being stuck with a contam nated needle
for HV-positive patients, subsequently converting
from being H V-negative to H V-positive, and then have
their enpl oyers turn around and hire private
investigators to try and prove that it 1is their
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lifestyle that caused the infection, not their work.
And this is not an isolated [incident].

M5. BOLLI NG conti nued:

This week, HB 31 was announced at a national nurses
neeting for the American Nurses Associ ation. It drew
the attention of the Anmerican Nurses Association
national delegates as well as our president, Barbara
Bl akeney, who responded by stating that the sponsor
substitute had the appearance of being discrimnatory,
given that health care workers are predomnantly
female. |If the committee is concerned about potenti al
inpacts to workers' conpensation premuns as a result
of this bill, we ask you to research how simlar
| egi sl ati on has inpacted other states. For exanpl e,
Nevada passed a law in 2001 that provides the
presunption of blood-borne pathogens for all health
care workers. In a prelimnary investigation of the
[ wor kers' conpensation] rates in Nevada, we found that
the rates had not gone up in the three years since
this |law was passed. HB 31, in its original version,
is good legislation and good policy for Al aska. The

presunptions offered should be afforded to all
health care workers who face accident exposure to
bl ood- born pat hogens and not just those on one side of
t he emergency room door or the other.

3:42: 32 PM

DAVI D KESTER, Comrer ci al | nsurance Broker, Ri belin Lowell
Al aska, USA; board nenber, Wrkers' Conpensation Conmttee of
Al aska (WCCA) comment ed:

My opposition to [HB 31] stens around the fact that

t here al ready exi sts in t he Al aska  Workers'
Conpensati on Act adequat e presunption of
conpensability in workers’ conpensation once a

prelimnary |link has been established between work and
the condition. And thus this legislation is redundant

and duplicative. Redundancy only creates confusion
within the [conpensation] system and that confusion
in turn wll only increase costs, and therefore this
bill is not needed. In addition, this bill could be

construed to support a claim for conpensation for
disability regardless of whether there was a clear
connection based on nedical evidence to enploynent.
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Wth this in mnd, this bill has the potential to
pl ace a very heavy financial burden on nunicipalities,
bor oughs, towns, villages, and the citizens of Al aska
who pay property taxes to support the cities,
bor oughs, and towns.

REPRESENTATI VE CRAWORD asked M. Kester to explain the phrase,
"once a prelimnary |link has been established between work and
the condition" and referred to his wfe's case of contracting
hepatitis as an exanpl e.

MR. KESTER responded that such a case would be presuned
conpensabl e until the enployer proved otherw se; the burden of
proof lies on the enployer.

REPRESENTATI VE ROKEBERG commented that there was an anal ysis by

the National Council on Conpensation Insurance, Inc (NCC) in
the commttee packet that said, "Due to the retroactive coverage
provided by this proposal, the overall cost could be
significant. Since coverage for such clainms may not have been
contenplated in previous loss cost filings, such retroactive
costs would be unfunded." He asked M. Kester to comment on the

"I ssue about the retrospectivity and then the effect on the |oss
cost underwriting.”

MR. KESTER replied that he was not famliar with the analysis
but sai d:

If | understand it correctly, the National Council has
determ ned that because there is going to be an
increase cost which is not currently contenplated in

the workers' conpensation rates, that that wll in
itself create a burden upon the system ... and that
one be able to get corrected until ... these costs

start entering into the rate-making formula.
3:.48: 26 PM

REPRESENTATI VE GUTTENBERG asked M. Kester, "Is your cost
savings based wupon the ability to nore easily and nore
successfully chal l enge cl ai ns?"

MR. KESTER answered, "I don't believe so."
REPRESENTATI VE GUTTENBERG expressed his concern for "people

whose clainms have been denied and they sinply don't have the
ability to aggressively pursue them?"
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MR. KESTER replied that, under the existing act, if a person can
establish a connection between his/her condition and the
wor kpl ace, the person has net the presunption.

REPRESENTATI VE ROKEBERG asked M. Kester to explain what the
appeal rights are under a workers' conpensation claim

MR. KESTER responded that if a person's claim has been denied,
the person can go before the Al aska Wrkers' Conpensati on Board

for a hearing. He explained that the hearing panel would
consist of a hearing officer, a representative from managenent,
and a representative from labor. The panel would hear the case
and make a deci sion. If the person is not satisfied with the

panel's decision, the person may appeal to the superior court,
and continue to the suprene court if needed.

3:52: 25 PM

ERIC TUOTT, Alaska Professional Fire Fighters Association
(APFFA) stated that APFFA has about 500 nenbers in Anchorage
Fai rbanks, and Juneau, but the bill would represent fire
fighters throughout the state, i ncluding vol unteer fire
fighters. He said,

Oh a day-to-day basis we are asked to go into
situations where we do not have any idea what kind of
things we're going into, whether it's toxins in the
air, or if we're going in to help a patient, we have

no idea of their previous nedical history.... Ve
don't have the luxury of knowing what ... we're going
into. ... If we [were] to contract one of these

di seases or one of these heart conditions or cancers
down the road, [the presunptive disability] gives us
an avenue to go back and ask the [Wrker's
Conmpensation Board] to presune that we got it as a
direct result of our occupation. Presently ... you
can still go through the hoops of workers' conp but
the sad fact is, in a lot of our cases, these diseases
are termnal, and we don't have a whole lot of tine to
junp through these hoops, asking for workers' conp.
One exanple we have [at the] Anchorage Fire Departnent
right now is one of our long tine veteran fire
fighters has contracted Hepatitis C. He's not exactly
sure where he got this, but in the course of 30 years
on the line, it's alnbst certain that he got it as a
result of his occupation. However, his insurance is
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asking at which point in [his] career ... did [he] get
this ..., and the sad fact is, we don't know. Because
he's not sure, ... his personal insurance conpany
refuses to cover him saying it's a workers' conp
i ssue; workers' conp on the other hand is saying [that
he needs to prove exactly when he contracted it.] So
we're kind of in a catch-22.

MR. TUOIT commented that there have been cases in the Lower 48
and in Canada in which enployees have cancer and the workers

conpensation boards ask the enployee at which fire hel/she
contracted the disease. He pointed out that after 30 years of
exposure [to toxins], the fire fighters cannot determne the
particul ar incident that caused their diseases. He continued:

|"ve heard a lot of commentary on the anmount of clains
that we mght see [if HB 31 was passed] ... but our
associates in Washington state, the Wishington State
Council of Fire Fighters, told us that in the two

years since they enacted this | egi sl ation in
Washi ngton, they've had six total clains with about
7,000 fire fighters being covered. "' m assum ng t hat
t he nunber of clainms that we will have, because of the
nunber of fire fighters and the nunber of personnel
that's covered by this, will be nuch less than six
cl ai ns.
3:57:35 PM

MR. TUOTT explained that the Hepatitis C cases are the ones that
seem to last the |ongest because npbst of the cancer,
respiratory, and lung diseases are termnal within nonths or a
few years. He noted, "W don't have a whole lot of information
about the cost of the cancer because the guys die just as
quickly as they get it. | guess that's why this is so inportant
to us.”

REPRESENTATI VE ROKEBERG stated concern that the basic health

care should be taken care of by a health insurance policy. He
asked M. Tuott if the health care costs are the primary concern
of the fire fighters. He nentioned that another benefit of

wor kers' conpensation includes retraining.
MR, TUOTT replied that nost of the workers' conpensation cases

he was famliar with involved retirees. He noted that he hadn't
seen retraining becone an issue.
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REPRESENTATI VE GUTTENBERG asked, "Wen your nenbers are caught
in a turf war between nedical carrier and the workers' conp, who
has to pay the bill?"

MR. TUOTT replied that the enpl oyee pays the bill. He expl ained
that the man wth Hepatitis C has exhausted his persona
savings, and he can't work every day because he is sick, so the
departnment mght termnate him

CHAI R ANDERSON cl osed public testinony.
4. 03: 07 PM

REPRESENTATI VE CRAWFORD conmented that he preferred the original
version of the bill

REPRESENTATI VE ROKEBERG noted that he had sone concerns about
the NCCl analysis regarding the "affectability issue.”

4:06: 21 PM

REPRESENTATIVE LYNN noved to report SSHB 31, |abeled 24-
LS0225\F, out of commttee wth individual recommendations and
t he acconpanying fiscal notes. There being no objection, SSHB
31 was reported from the House Labor and Comerce Standing
Commi ttee.

HB 33- EFFECT OF REGULATI ONS ON SMVALL BUSI NESSES

4:07:34 PM

CHAI R ANDERSON announced that the next order of business would
be HOUSE BILL NO 33, "An Act relating to the effect of
regul ations on small businesses; and providing for an effective
date."

M KE PAWOANSKI, Staff to Representative Kevin Myer, Al aska
State Legislature, presented HB 33 on behalf of Representative
Meyer, bill sponsor. He noted that [there was a proposed
commttee substitute] in response to the committee nenbers'
guestions fromthe previous comrttee neeting. He said:

The key changes made to HB 33 in CS Version | really
involve the trigger nechanisns and the definition of
smal |  busi ness. Several nmenbers of the conmttee
raised the concern that asking agencies to determ ne
the adverse effect prior to conducting any economc
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effects statenent ... really didn't make any sense.
) W' ve changed the standard in the bill on page 1,
lines 5-12 to the standard of ... govern the conduct.
And while broader, we feel it's a lot clearer standard
for the regulatory agencies to consider. An agency
will only go through the process set in HB 33 for new
regul ations or when a person files a petition under
the existing provision in state law that allows a
person to file a provision. This gets to the root of
the question that was asked, "Wy would you consider
regul ations that no one had a problemw th?" W had a
periodic review in the bill that would |ook at the
regul ations every five years. ... It should be a
process that's initiated for new regulations or when
soneone rai ses a concern on a previous regul ation.

MR. PAW.OWNSBKI conti nued:

Additionally we have changed the definition of small
busi ness. | believe Representative Crawford in the
previous hearing had talked to us a bit about how the
standard of wunder 100 enployees and sal es revenues of
$6 mllion was a bit of an arbitrary definition. e
agreed with that and | ooked back to state |aw and went
with the standard of ... less than 50 enpl oyees. e
renmoved any reference to revenue |argely because snall
business and business in general doesn't report
revenue figures to the state governnent; there's no
reason that governnment needs to know about that,
whereas the [Al aska Departnent of Labor and Wbrkforce
Devel opnment] keeps very good statistics on enploynent.
So the information would be readily available to an
agency conducting the review under this. W have al so
included a nore extensive group of exenptions on page
3, starting on line 5. And this was really in
response to the concern that Representative Rokeberg
raised, that in increasing costs, businesses are often
the ones the bear the cost of the regulatory process,
and we were creating a loop that really wouldn't have
any added benefit to small businesses, the beginning
of which we've exenpted from the process any
regul ation adopted by a board or comm ssion whose
nmenber s are subj ect to confirmation of t he
| egi sl ature.

4:11:12 PM
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REPRESENTATI VE KOIT noved to adopt the proposed conmttee
substitute for HB 33, |abeled 24-LS0239\1, Bannister, 3/2/05, as
t he worki ng docunent. There being no objection, Version |I was
before the committee.

MR. PAW.OMNBKI returned to the issue of changes nmade for CSHB 33:

Page 3, starting on |l|ine 5: renoving regulations
adopt ed by boards or comm ssions. The idea there was
that there're several boards and conmissions in this
state, and they are confirmed by the legislature with
menbers from industry on the board. So to ask people
who represent the industry to go through this type of
exercise seened to be redundant, and so we renoved
t hat . And then |ooking at several different agencies
and departnents in the state whose regulations really
didn't need to be subject to the type of review we

were tal king about in this bill. Those are the broad
sweeping changes we nade in response to the
commttee's questions. W really feel that it's nade
the bill quite a bit better. Representative Meyer
asked me to express that his nmain concern is to create
an added benefit for small businesses. ... The bill

has been passed in 37 other states.
4:13: 00 PM

REPRESENTATI VE GUTTENBERG asked M. Pawl owski to explain what HB
33 does.

MR, PAWLOABKI replied:

What this bill does is set a process in the regulatory
process where, when |looking at a new regulation or
upon petition, a regulatory body asks itself the four
guestions on page 2, starting on line 3. They | ook at
and identify the nunber of small businesses that would
be subject to the proposed regul ation. They | ook at
the projected record keeping, recording, [and] other
adm nistrative costs that a small business would be

required to incur in order to conply wth the
regul ati on. They do a statenent of the probable
effect and they describe any alternative nethods of
achieving the same purposes. Then in [subsection (c)
on page 2, lines 15-21] they perform a regulatory

flexibility analysis, and what this is is essentially
the regulatory agency looking at ways they could
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achieve the sanme regulatory goal wth |ess onerous
requirenents on snall businesses. The cost to snall
business often is in conplying with regulation, and
this is where an agency can ask itself, "Is reporting
nonthly or quarterly appropriate for this type of
regulation and this type of business class.” The
staff tinme that it takes in the business to neet the
requirenents of the regulation takes resources and
noney away from hiring new enpl oyees, spending it al

on growi ng the business. And now under this process
the agency spends tine thinking about better ways to
do business, so perhaps you could report once a year
rat her then nonthly or quarterly. And it invites that

type of dialogue. That's what this bill does; ... it
puts an enphasis on snmall businesses who mght not
have the tine, inclination, and/or ability to be

involved in the regulatory process in the first place.

4:14:41 PM

REPRESENTATI VE GUTTENBERG conmmented, "Wen [regulations] are
being witten, there's an opportunity for public input. And
busi ness has that opportunity as does the public in general."”
He asked how many tinmes regulations have been rewitten or

deleted in regulation review. 1In addition, he said: "I'mtrying
to find out where this works into the process where ... it
really is sonething that works better for business. Because in
many instances, you'll be pitting business agai nst business."
4:17:21 PM

MR. PAW.OABKI responded:

W have continually worked with the admnistration.
The letter in your packet from the state Chanber of
Commerce, | think, is fairly clear in that the concept
... Is a broad one that they support. ... W do know
that this started in 1980 when the Regulatory
Flexibility Act was passed at the federal |evel, and
federal agencies have been followng this for ... 24
years now. ... In 2004 reduced conpliance costs saved
smal | businesses in this country over $19 billion.
And so there's a long track record of this being
sonething that works. ... Every state is different;
that's why we continue to tweak and work with this
pi ece of | egislation.
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REPRESENTATI VE ROKEBERG conment ed that he had concerns regarding
the changed definition of a small business. He stated that he
t hought 50 enpl oyees was much too small.

MR. PAW.ONSKI responded that in the commttee packet there is a
breakdown by business class by the Al aska Departnent of Labor
and Workforce Devel opnent. He noted that 50 was an arbitrary
nunber .

REPRESENTATI VE ROKEBERG asked how current statutes define snal
busi nesses.

MR. PAW.OANSKI replied that it varies; the federal definition is
500 enployees or less, but, he commented, "At that Ilevel, |
think you include alnpbst every single enployer in the State of
Al aska. "

REPRESENTATI VE LEDOUX conmmented that if the people running the
agencies aren't doing "comonsensible" things right now, there's
alnost no reqgulation or statute that [the legislature] could
pass that would change attitudes. She stated, "I would think
that ... they'd be making sure that ... the regulations are
consistent with health, safety, economc welfare, and so forth."

4:20: 46 PM
MR. PAWOWSKI agreed and said that this is part of the
difficulties: "You can never |legislate comobn sense.” He
conti nued:

You pass a statute that is explicit in what it says,
and the agency does its best to inplenent regulation
that neets the goals of that statute. The end of that
process and the beginning of that process is always
focused on the statute. Wat this does is build in an
aside that says, "As you're working through that
process, consider these other things,” and adds
anot her | evel of dialogue to the process."”

CHAI R ANDERSON provi ded an exanple to denonstrate what would be
included in an econonic effect statenent, as defined on page 2,
lines 3-14 of CSHB 33. He also applied the exanple to the
regulatory flexibility analysis as witten on page 2, line 22
t hrough page 3, line 2.
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MR, PAW.OWBKI commented that the statute would only identify the
issue while the departnment would pronulgate the specific
regulation to deal with the issue. He stated:

Through these economc effect statenments and through
these regulatory flexibility analyses, when these
regulations do cone before the regulatory review
commttee at the legislative level, there is a thought
process that the |legislature can look back to in
considering why the end product and the regulation
cane out. And so if anything, it's also a supportive
record for the legislature to use in their oversight
of regul ati on.

REPRESENTATI VE LEDOUX opined that it mght be better to only
require certain "troubled" agencies to follow these guidelines,
but if an agency seened to be running well it could be left
al one.

MR, PAW.OWSKI noted that he thought this was an appropriate
st at enent . He explained that this was part of the reason that
the bill would only apply to new regulations or to regulations
t hat sonmeone has conpl ai ned about.

4:27:31 PM

REPRESENTATI VE CRAWORD stated that he had been told that for
i nsurance purposes in Al aska statutes, a small business has 2-50
enpl oyees. He commented that nmaybe these nunbers were solely
for insurance purposes.

REPRESENTATI VE KOTT comrented that his inpression was that the
bill would establish a snmall business bureaucracy. He said, "It
suggests what various departnments should |ook at and should
consider, but at the end of the day there's nothing that
mandates or instructs themto do anything. ... | just don't see
any teeth init."

MR. PAW.OABKI responded that the first version of the bil
contained judicial review over the economc effects statenents
and reqgulatory flexibility anal yses. He said:

Wen the Reqgulatory Flexibility Act was passed in
1980, it too had no teeth. It was amended in 1996 to
include the provision of judicial review and | think
part of the logic behind that is [that] judicia
review is something that you bring along after there
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has been a chance to inplenent this. But if you open
the door for Ilawsuits and challenges at the very
begi nning, then you don't give agencies a chance to
get up to speed. And | think that's the primry
concern in adding that level of teeth that was in the
original bill

4:30:42 PM

CHRI STOPHER  KENNEDY, Seni or Assi st ant At t or ney CGeneral ,
Environnental Section, Cvil Division, Al aska Departnent of Law,
stated that the Departnment of Law had been working wth
Representative Myer to refine HB 33, a process which was not
yet conplete because nore input was needed from a w de variety
of agenci es. He presented the commttee with an exanple of
matters that are under discussion with the sponsor:

First there's the issue of enmergency regulations. The
process in this bill could add sone tine to the steps
that are needed to approve changes in regulations or
to approve new regul ations. The extra tinme could cone
in tw places: first in waiting for the [Alaska
Depar t ment of Commer ce, Communi ty, & Economc
Devel opnent] to respond wth coments that it's
required to provide on regulatory proposals, and the
second increnment of extra time could cone in preparing

the required analyses ... on page 2 of the CS. e
feel the delay would likely be of limted significance
in a lot of instances wth ordinary regulations
proj ects. But it is ... not likely conpatible wth
the quick responses that are needed in true
ener genci es. And so we are going to be discussing

W th Representati ve Meyer and hi s staff t he
possibility of exenpting the energency regulations
process fromthis bill

MR. KENNEDY conti nued:

Al so under discussion is the list of ... categorical
exenptions that you see in its current form on page 3
of the CS. We keep thinking of nore and that's just
because state governnment is large and no one has a
conplete grasp on the full range of regulations that
exist. Sone of the exanples that are on the table ..

for including in this list in the future are, for
exanple, the regulations directly issued by [the
Al aska Departnent of Fish & Gane], such as the
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anadronmous stream catalog.... W just don't know what
the role of the small business analysis would be in a
regul ation of that type. In a slightly different
vein, there are the regulations that are issued by
[the Al aska Departnment of Natural Resources] under the
Forest Resources and Practices Act, and there we
foresee sone tension if there's sone discussion of

di scrimnating between m |l owners based on the nunber
of enployees they happen to have. Anot her possible
exenption is fire marshal regulations.... Many ot her
states with acts like this have a very long list of
exceptions. Instead of exceptions we could have a
shorter list of key agencies to which this process
woul d apply.... And the admnistration would be

mnimal to discussing approaching it from the other
direction, from the direction of either pilot project
or nore limted piece of legislation ained ... only at
agencies who issue regulations that are of particul ar
concern in their inpact on small businesses.

4:35:29 PM
MR. KENNEDY conti nued:

Anot her area wunder discussion wth Representative
Meyer's office is the concept of limting coverage of
this bill to significant regulatory changes. Oten
after a large regulations project there's a followon
set of anmendnents to correct errors or to make
techni cal adjust nents. And we see little benefit in
putting that type of anmendnent through a ... small
business inpact review, and we hope to continue
working with Representative Meyer on ways to refine
the bill to exclude technical amendnents. ... [But]
it's difficult to define what a technical anendnent
is, soit's going to take sonme work.

CHAI R ANDERSON stated that the idea of the bill is good, and
asked M. Kennedy if the commttee should hold the bill

MR. KENNEDY said that he had no objection to the comittee
passing the bill on, and he would continue his dialogue wth
Representative Meyer through the next commttee.

REPRESENTATI VE GUTTENBERG asked M. Kennedy how far he thought
the bill was from being finished.
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MR. KENNEDY replied that the process of preparing for today's
nmeeting brought in comments from agencies, and he could see from
the coments that some of the agencies are only now hearing
about the bill. He said that it nmay be a matter of weeks for
the additional comments to be assenbl ed. He noted, "The tinme
needed to work on the bill would be shortened if the scope of
the bill was narrowed [such as] if we were to decide on two or
three agencies to which this bill would apply rather than to all
agencies in state governnent."

REPRESENTATI VE GUTTENBERG asked if M. Kennedy had any input
into the fiscal note.

MR. KENNEDY answered that he did not.

REPRESENTATI VE GUTTENBERG pointed out that the fiscal note that
he was | ooking at for $417,000 didn't describe its purpose.

MR. KENNEDY st at ed:

| really can't answer any questions about the fiscal
note other than to observe in general that obviously
sone staff support in the [Alaska Departnent of
Commerce, Conmunity, & Econonmi c Devel opnment] would be
necessary and then nuch smaller increnents of staff
effort fromthe participating departnents.

REPRESENTATI VE GUTTENBERG poi nted out that the fiscal note says,
"See individual departnment fiscal notes for fund sources and
detail ed explanations”. He asked if those individual fisca
notes were avail abl e.

MR. PAW.OWASKI responded the fiscal notes were not available. He
comented that the bill had evolved rapidly and therefore
sonetimes the agencies were working off of older versions of the
bill.

REPRESENTATI VE ROKEBERG asked M. Kennedy if he had ever been
involved in the process of regulation witing, and if so, if he
thought that the enactnment of this legislation would have any
i npact on that process.

MR. KENNEDY replied that he had been involved in the regulatory
process by assisting both the Al aska Departnent of Environnenta
Conservation (ADEC) with the initial devel opnment of regulations
and the Al aska Departnent of Law with the review of regul ations
after they had conpleted the public conmment process. He noted
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that he does not foresee the bill making a major change in the
way that ADEC currently approaches regulations. He said that
ADEC has a practice of [giving substantial public notice] of
regul atory proposals, and then preparing a responsiveness
summary to the comments that it receives on the proposals. This
way a detailed docunent is already being witten in response to
all of the suggestions. He said that in the case of ADEC, HB 33
woul d slightly change the form of the work product that ADEC is
already creating; the departnment would need to separate out the
coments made regardi ng snmall business inpact. He continued:

It would not nmake a mmjor change in the way [ADEC
approaches its regulations. | really can't speak to
whet her that would be true in the case of sone other
agencies that do not prepare responsiveness summaries
for their regul ations. Those agencies mght need to
do quite a bit nore work than they currently do and
whet her that would change their whole thought process
is sonmething sonebody closer to their process would
have to answer.

4:44.12 PM

CONNl E  MARSHALL, Regional Advocate, Region 10, Ofice of
Advocacy, U S. Small Business Admnistration (SBA) explained
that her job is to be a direct link between state and | ocal

governnments, snmall business groups, small business owners, and
the SBA office in Washington D.C. She stated:

My chief <concern is to help identify regulatory
concerns that small businesses have by nonitoring the
i npact of federal and state policies at the grassroots
level. It's ny goal to see that prograns and policies
encour age fair regul atory treat nent of snal

busi nesses, that they are the ones devel oped to ensure
future growh and prosperity.... The Ofice of
Advocacy enforces the Regulatory Flexibility Act
[ RFA], nmuch like what you're talking about, on the

federal level, in order to l|essen the regulatory
burden on small businesses. More that 93 percent of
busi nesses in every state are snmall businesses. Snall
businesses with |ess than 20 enployees ... spend
roughly $7,000 each year per enployee to conply wth
federal regulations. That is 60 percent nore per
enpl oyee than large firnms spend. And that's just the
cost of federal regulations. ... Snmall businesses also

have to pay cost of state regulations. Under the RFA,
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advocacy has shown tinme and tine again that
regul ations can be reduced and the econony i nproved
wi t hout sacrificing i nport ant goal s such as
environmental quality, travel safety, and workplace
safety. By working with federal agencies to inplenent
the RFA, in 2004 our office saved small Dbusinesses
nati onwide over $17 billion in foregone regulatory
costs. Those savings can be used to create new jobs,
buy new equi pnent, expanse access to health care, or
just sinply to maintain their conpetitiveness in the
mar ket pl ace.

MS. MARSHALL conti nued:

While sonme states have state regulatory flexibility
| egi slation that nmandates state agencies to perform an
econoni ¢ inpact analysis before they regulate, many do
not . For that reason we helped draft a regulatory
flexibility nodel |egislation and introduced a report
on that to the states two years ago. We found that
there are five critical elenents that any successful
state regul atory flexibility law shoul d have:
[First], you decide on what vyour snall business
definition is, we don't tell you. Second, a
requi renent that state agencies perform the economc
i npact analysis before they regulation.... Third, a
requi r enment t hat state agenci es consi der | ess
burdensone alternatives that still mneet their goals.
Fourth, the judicial review ... so that the |aw has
teeth. And last, a provision for state government to
periodically review all of its regulations. To be
effective we would hope that there would be few if any
exenptions from the law.... Even the best regulatory
flexibility initiative has little value if everything
I's exenpted.

4:49: 02 PM
MS. MARSHALL conti nued:

So in order for regulatory flexibility to really work,
you need to have the governor on board and ... to
train and educate your state agencies to understand
this responsibility. It just becones part of their
wor kpl ace. And then just continually involve small
busi ness comunity, as many of you have already
suggest ed. During the tinme of tight state budgets,
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you may be wondering how nmuch it costs.
Implementing a regulatory flexibility system we
believe, can be done at little or no additional cost.

M5. MARSHALL gave two exanples of states that had recently
i nplenented [legislation simlar to HB 33], and yet had no
addi tional costs. She explained that |ast year 17 states
introduced regulatory flexibility and seven states signed the
l egislation into law, and in 2003 12 states introduced such
| egi sl ati on. She pointed out that governors in two states
signed legislation into law, and two other governors signed
executive orders to inplenent RFAs. So far this year 12 states,
i ncluding Al aska, have introduced regulatory flexibility. She
conmment ed:

One of the many reasons this legislation has been so
successful over the last two years ... [is] because
policy makers across the country are realizing that
regulatory flexibility is an economc devel opnent
tool. There are over 23.7 mllion small businesses in
the United States and they are the job creators.
Small firnms create between 60 and 80 percent of all of

the new jobs in our econony. ... According to the
federal definition of small business which ... is 500
enpl oyees or less, alnost 97 percent of Alaska's
enpl oyers are considered small, and enploy alnost 60

percent of all of your non-farm sector enployees.
4:52:53 PM
M5. MARSHALL conment ed:

Sonetimes, because of their size, snall businesses'

i nportance to the econony can be overl ooked. Because
of this it's also very easy to overlook the negative

inpacts of regulatory activities. The intent of your
| egislation is to conpel regulatory agencies just to
consi der smal | busi nesses when regulations are
devel oped, and particularly consi der t he

di sproportionate inpact those regulations mght have.
| believe this legislation is needed.

REPRESENTATI VE ROKEBERG asked Ms. Marshall what form of the
judicial review other states apply.

M5. MARSHALL stated, though a judicial review is not included in
HB 33, Alaska already has statutes that entitle any interested

HOUSE L& C COW TTEE -21- March 4, 2005



person to a judicial review She said that of the five critica
el enents she had reconmended earlier, Al aska already has two.

REPRESENTATI VE ROKEBERG comented that he 1ikes redundancy in
stat utes.

CHAI R ANDERSON cl osed public testinony.

REPRESENTATI VE GUTTENBERG stated that he was not going to vote
to nmove the bill fromthe conmttee at this point. He said, "I
think there's considerable amount of work left to do on it
before it |eaves here.” He voiced concern about the Ilack of
information on the fiscal notes, and pointed out that the letter
from the Al aska State Chanber of Commerce was "very tepid.” He
noted, "I think everybody sees this as a work in progress and |
don't think it's ready to be noved out."

REPRESENTATI VE ROKEBERG commented, "I do take exception to the
50 nunber in ternms of definition. What we've tried to do in
this conmttee over the years is try to nmake a consistent ruling
in our state statutes about what is defined as a small business.
| don't think it serves the public interest at all to have
different definitions. ... | believe that our goal should be a
certain consistency, whatever that is.”

4:57:24 PM

REPRESENTATI VE CRAWORD reiterated that the number 50 s
arbitrary.

CHAIR ANDERSON noted that there was an objection by
Representati ve Guttenberg.

REPRESENTATI VE GUTTENBERG opined that the bill was not conplete
and there was a lot of further work to be done on it. He
reiterated that the commttee did not know anything about the
fiscal notes.

MR. PAW.OASKI pointed out that he and Representative Meyer would
both be happy to continue to work on the bill. He said, "The
goal is to produce a good piece of legislation that has real
value for the state.”

REPRESENTATI VE ROKEBERG noved to adopt Conceptual Anmendment 1

which would change the definition of a small business to "a
current statutory definition that would not be less than 100
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peopl e. " There being no objection, Conceptual Amendnent 1 was
adopt ed.

CHAI R ANDERSON announced that CSHB 33, Version |, would be held
over .

ADJ OQURNVENT
There being no further business before the commttee, the House

Labor and Commerce Standing Conmittee neeting was adjourned at
5:01:. 27 PM
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