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CHAIR LESIL MGUIRE called the House Judiciary Standing
Commttee neeting to order at 10:43:12 AM Represent ati ves
McGQuire, Gara, WIson, Guenberg, and Kott were present at the
call to order. Representative Coghill arrived as the neeting
was i n progress.

HIR 301 - CONST. AM LEG APPROVAL OF GAS CONTRACTS

10: 43: 28 AM

CHAI R MGU RE announced that the only order of business would be
HOUSE JO NT RESOLUTION NO. 301, Proposing anendnents to the
Constitution of the State of Alaska requiring legislative
approval of <certain state contracts for the developnent of
natural gas resources.

CHAIR McGUIRE indicated that several nenbers of the commttee
wish to clarify that the legislature has a role in any contract
comng forward to build a natural gas pipeline, and one proposal
to ensure that that clarification occurs has conme in the form of
HIR 301. The goal of this resolution is to nmake it emnently
clear that the admnistration respects the role of the
| egislature and the efforts it has put into reviewing the
proposed Al aska Stranded Gas Fiscal Contract ("ASG- Contract")
on behal f of constituents.

REPRESENTATI VE GRUENBERG of fered that the goal of HIJR 301 is to
ensure that the legislature's constitutional role "in this" is
recogni zed. He added, "I think we all favor a good gas pipeline
- it's inportant for the state - but the balance of power
requires that both the |legislative branch and the governor
participate in that effort.”

10: 45: 34 AM

JAMES CLARK, Chief of Staff, Ofice of the Governor, relayed
that he has been the chief negotiator in the ASG- Contract
[discussions], and indicated that the admnistration takes
seriously the point raised by the commttee as well as other
| egislators; the administration respects the role of the
| egislature, is very cognizant of it, and has been proceeding
all along wunder the notion that the legislature's role is
critical. He added:

We've said over and again that the [amendnents to the

Al aska Stranded Gas Developnent Act] needed to be
passed to give us the legislative authorization to go
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forward. There's just no doubt we've told people over
and [over] again that we don't have the authority wth
respect to fiscal certainty, and we've nade that clear
to the producers, the public, and to the legislature
that we need that authority from the |egislature. So
we were quite surprised by your legislative counsel's
opinion that there was a separation of powers issue
such that we didn't have to conme to the |egislature.

We of course rely on our own attorney general for what
the law is in this area, ... [and wll| provide to the
committee] a letter from the attorney general which I
believe nakes it absolutely clear that we see the |aw
as requiring legislative approval and ratification.
And the governor is aware of the attorney general's
opinion as is stated in the last sentence of the first

paragraph of the letter and in the ... penultimte
paragraph of the letter. W - the attorney genera
and | - have been participating in these neetings and
made clear to the governor that the law requires, as
he thought it did, ... [the] legislature's role in
this.

And so when we say we're going to follow the law, we
believe the law requires that the |egislature pass the
anendnents, which we'd urge you to pass as soon as
possi ble, and ratify the contract, which we believe is
in the interest of the state given what the gas |ine

will do for us and what will happen to us in terns of
revenue sources if there is no gas line. So with the
notion of ... at least our internal analysis show ng

[the Trans-Al aska Pipeline System (TAPS)] running dry
by 2030, and the lead tine it takes to put in
infrastructure of this type, we would urge us all to
focus on the anmendnents and getting your approval of
t hose anmendnents and noving on to ratification.

MR. CLARK concluded by saying that what is contained in the
aforenentioned letter by the attorney general is the working
under st andi ng of the adm nistration "since day one."

10: 49: 39 AM

REPRESENTATI VE GRUENBERG said he has reviewed the attorney
general's letter, he agrees with M. dark's summtion of it,
and he takes the governor at his word. He asked that the letter
be dissemnated to other nenbers of the legislature, the press,
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and the public. He went on to say, "And with that | don't see a
need for the resolution.™

REPRESENTATI VE GARA sai d:

Let's be clear about this, M. dark, because this
answer's a long tinme comng. Are you commtting to us
that if the legislature says, "No, we want a better
contract," I f a court says, "You don't need
| egi slative approval ,” so that part is irrelevant, if
we give you the anmendments you want, the |aw changes
you want, so that you can sign this contract - so if
those three things happen, we give you the anmendnents
you want, the l|egislature thinks the contract doesn't
protect the people of the state of Alaska, and a court

says you don't need legislative approval - wll the
governor commt not to sign a contract that we have
rej ected?

MR. CLARK replied:

We believe that this contract will go forward to the
[ Alaska Suprene Court], and when it does - as we say
in the letter - we don't want |egislative approval or
the lack thereof to be one of the issues that cones up
before the [Alaska Suprene Court]. W have a
different view of ... how separation [of] powers works

in this case than your |egislative counsel does, so we
are not going to argue about the legislature having a

role here. ... Again, we believe that having your
approval wll help us before the [Alaska Suprene
Court].

So what have we been doing? Actions speak |ouder than
words, and we have called two special sessions. |If we
didn't think we needed your approval we wouldn't have
done that. W wouldn't have told everybody at every

public neeting that we don't have authority under the
[ Alaska Stranded Gas Devel opnent Act] to pass, for
exanple, the [production profits tax (PPT)] or grant
fiscal certainty on oil wthout the |egislature.
W' ve been very, very public in saying what we think
the legislative role is, which is consistent with the
letter - as Representative Guenberg has said - and
we're just going to continue to plow that course;
we're going to do everything we can to work with you
to persuade you that we have heard the public.
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W have been out going back with our third phase of
our public process, and we have held hearings all over

the state ... to inform people of areas where we
understand the |egislature wants changes. One of
those areas is ... the need to [have] sonething wth
respect to fiscal certainty. This commttee, before
the ... [last special session] ended, had a conmttee
substitute before it that spoke to those issues. o

course we're going to work with you and the public to
try to get a resolution so we can nove on with this.

| don't think that our adm nistration has done enough
to explain to the public the two futures we have, one
wi thout a gas |ine and what happens to state revenues
when we hit 2030 and the TAPS grinds to halt; imagine
if you will what Alaska [will] be like wthout [the]
TAPS and what would happen if we didn't have those
revenues. ... Last week the TAPS put out [638, 000]
barrels of oil ... [and] it's going down at 6 percent
a year; we need to replace that revenue.

It is just the high cost of oil that's masking the
decline that's going on, and any responsible official
that sits in the governor's office and sees what's
going to happen to our revenue over tine and what we
need by way of a budget to run this state fairly and
equitable for the people of the state would just plead
with you to focus on getting a gas line for the state,
and if we need to nmake changes to meke that work,

we'll work with you to make those changes. You' ve
been responsible, we' ve been responsible, but Al aska
has to have a gas line; that wll extend the life of

[the] TAPS for 20 years, give us a chance to be able
to do the research and devel opnent necessary to reach
the heavy oil that we think is about 13 billion
barrels (indisc.) Prudhoe Bay, [and] we can reach the
gas necessary to keep that gas line alive, we think,
with the potential for gas hydrates for 50-100 years.
So we need the gas line.

10: 55: 11 AM

CHAIR McGUI RE noted that the unique aspect of the ASGF Contract
is that the governor and the adm nistration decided to negotiate
it under the Al aska Stranded Gas Devel opnent Act, which has the
framework to provide certain incentives, Paynents in Lieu of
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Taxes (PILT), and other things that are traditionally a

| egi sl ative function. So the concern, she surmsed, is that
because the packet of |egislation placed before the l|egislature
will allow the administration to negotiate a contract under the

terms of the Alaska Stranded Gas Devel opnent Act, the ASGF
Contract could be disapproved by the legislature and yet the
governor or admnistration could still go forward wth it
despite that disapproval. Ordinarily the governor enters into
many contracts, but the ASG- Contract is a very specific and
uni que contract - the magnitude of it, the fact that it provides
for PILT and that takes away the | egislature's historic powers -
and this has raised the concern of the House Judiciary Standing
Comm ttee. She added:

W just wanted it clear on the record ... that our
work here is inportant and that it will be recognized.
Certainly ... there are nenbers that have felt

[that] digging in, rolling up their sleeves, and
working on the [Alaska Stranded Gas Devel opnent Act]
amendnents wouldn't really be worth their tine if at
the end of the day their role wasn't envisioned.

MR. CLARK indicated that the adnmi nistration believes that having
| egi slative approval is the law, and that the adm nistration's
position before the Alaska Suprene Court wll be enhanced by
having that approval. He said he is not sure why Legislative
Legal and Research Services has a different opinion on this
i ssue.

10: 57: 51 AM

REPRESENTATI VE CGRUENBERG said he agrees wth M. dark's
comments regarding the pipeline and the need to continue [to
pursue] a solid and foreseeable [source of revenue] for the
state. However, he remarked, he has seen circunstances wherein
a governor has signed an agreenent despite legislative
di sapproval, and that precedent disturbs him and was the inpetus
for having HIR 301 drafted. He offered his belief that AS
43.82.435 requires legislative authorization, and that by
signing that provision into |law the governor was agreeing that
any contract devel oped under the Al aska Stranded Gas Devel opnent
Act nust be brought to the legislature and that the Act binds or
estops the executive branch from taking a position contrary to
that statute. He said he is glad to see that the adm nistration
is taking that view as well, that the governor will defer to the
| egi sl ature.
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REPRESENTATI VE KOIT expressed doubt that the aforenentioned
contract that was signed w thout |egislative approval was of the
same magnitude as the ASG- Contract. He said that in view ng
the attorney general's letter, he agrees with Representative
G uenberg that HIJR 301 is no |onger necessary, though that is
not to say that perhaps that issue shouldn't be taken up again
at a later point in tine. He said he has no qual ns about
believing what the admnistration has said via that letter.
Furthernore, should the admnistration act <contrary to the
position stated in that letter, the Ilegislature still has
recourse via the filing of an injunction through Legislative
Counci | .

11: 02: 28 AM

REPRESENTATIVE WLSON said she agrees wth Representatives
Gruenberg and Kott. She noted that going forward wth the ASGF
Contract wll require funds, and the |egislature has control
over that. Wth regard to the admnistration, she added, "I
trust what they say is actually what they will do."

MR CLARK concurred on the issue of funds.
REPRESENTATI VE GARA sai d:

| know it's a conplex question, but this is the one |
want the answer to: Assune the |legislature says,
"No, " assune the courts say, "You don't need
| egi sl ative approval,"” and assune we've now given you
all the anmendnents you need to nmake this contract "a
go" - the governor's sitting there at his desk and
he's deciding whether or not to sign this contract
anyway now that he realizes |egislative approval's not
required - wll the governor conmt to not sign that
contract, and wll the governor commt, then, to
negotiate and try [to] ... correct the problens the
| egislature's identified. That's the question. You
may have intended to answer that, but | heard sone
wi ggl e room

MR. CLARK st at ed:

What you're talking about is inconsistent wth
Article I X Section 4, [ of the Alaska State
Constitution] which requires a legislative act to
provi de exenptions necessary ... to give us the
authority for fiscal certainty. Fiscal certainty is
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one of the key elenments of the deal, so ... your

hypot hetical doesn't hold water; ... it is not a
construct that could occur, just based upon a reading
of Article IX, Section 4. ... W need your approval,
we want your approval, and ... we're very anxious for

this commttee to nove forward on the [Al aska Stranded
Gas Devel opnent Act] amendnent package and ot her
matters that are pertinent to this |egislation.

If we don't have a legislative action [in] the form of
an exenption, we ... can't get fiscal [certainty], and
wi thout fiscal certainty we don't have a contract. So
in some form or other we have got to cone up with an
anendnent that you approve [of] that allows for fiscal
certainty; that's what we wll take to the [Al aska
Suprene Court] as our rationale for our justification
for getting fiscal certainty. Now, that's not going
to be the end of the question before the [Al aska
Suprene Court], but if there is ... nothing that
anounts to legislative approval for fiscal certainty,
we see ourselves in a very difficult (indisc).

11: 08: 05 AM

CHAIR MGURE surmsed that Representative Gara is nerely
pointing out that the courts have surprised the legislature in
the past and that the court system is a separate branch of
governnment. G ven those points, just suppose the Al aska Suprene
Court says that the |egislature does not have a constitutionally
mandated role with regard to the ASGF Contract. WIIl the
governor go ahead and sign it anyway?

MR. CLARK said that hypothetical is so renote and so at odds
with how the admnistration is reading the |aw that he does not
want to continue discussing the issue. He stated that if the
| egislature doesn't nove forward with the Al aska Stranded Gas
Devel opnent Act anendnents, the administration won't sign the
ASGF Contract. He added:

If the [Alaska Supreme Court] were to cone up wth
sonmet hing shocking and conpletely at odds, obviously
we'd sit down and talk wth you and figure out what
we'd do; we are not wunmindful of the inportant role
the |legislature plays here under any circunstances
because of what Representative WIson brought up,
namely the power of the purse strings.
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CHAIR McGUIRE relayed that many nenbers of the legislature are
trained to think about the unexpected, and so if the goal is to
recogni ze the role and the power of the legislature, one has to
anticipate that there mght be many roadbl ocks along the way
[towards building a gas pipeline], and so the questions being
asked pertain to how far the admnistration is willing to go [to
ensure that the legislature has a role]. She surm sed that the
admnistration is wlling to only as far as the aforenmentioned
attorney general's letter and does not want to speak further on
this issue, regardless that the questions are fair ones.

REPRESENTATI VE GRUENBERG noted that the |egislature disapproved

of the Exxon Valdez oil spill settlenent but the governor signed
it anyway. The issue of whether legislative approval is
constitutional wll apply to contracts other than the ASG-

Contract, he remarked, but he is sinply attenpting to ensure

via HIR 301, that the ASG- Contract doesn't get signed w thout
| egi sl ative approval regardless of who the next governor is or
who the next year's legislators wll be. Representative
Gruenberg said he appreciates Representative Kott's coments
pointing out that the courts are there if necessary. He added:

| would anticipate that if this governor were to sign
the contract wthout |egislative approval, that any
lawsuit would involve the legislature as a party
weighing in on just this issue. And in the court of
public opinion | have no doubt that the public wants
t he bal ance of power to be in full play here.

11:14: 43 AM

MR. CLARK predicted that if the legislature were to agree to "an
amendnent package" and agree to ratify the contract that came
out of that anendnent package - and assuming that the
adm ni stration had successfully negotiated any changes with the
producers - the contract would be signed within 60 days of that.
And currently one could then bring a lawsuit within 120 days
regarding the constitutionality of "the Act," and then there
will be a period of a year in which the Al aska Suprene Court
could [make a determination] while the admnistration goes
forward with the planning phase of the [project]. In such a
lawsuit, if the Alaska Suprene Court decides that the ASG-
Contract violates the Alaska State Constitution, it wll also
outline why. At that point the admnistration, the |egislature,
and the producers can then review that opinion and deci de what
steps to take next. Getting a gas line is so critical to the
state, he opined, that it would be irresponsible to lose the
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chance to get a gas line contract in place. Wth that in mnd,
he surmsed, the admnistrative branch and the legislative
branch will have to consult with each other if there is an
adverse ruling from the Al aska Suprene Court about how to
pr oceed.

REPRESENTATI VE GARA agai n repeated his question.
MR. CLARK reiterated his responses.

CHAIR McGU RE offered her observation that the adm nistration
has answered that question as nmuch as it is ever going to. She

added: "Turning our eye toward the [Alaska Stranded Gas

Devel opment Act] anmendnents, ... | think that's where it wll be

i ncunbent upon this conmttee to see what type of anendnents we

want to approve ..., what that contract is going to |look Ilike
[so as to ensure] that what cones out of here reflects what

we envision ... as part of a contract."”

11:23:19 AM

REPRESENTATI VE KOTT pointed out that if Representative Gara's
hypot heti cal exanple were to play out - the legislature rejects
the contract, the legislature's authority to approve a contract
is challenged and shot down, and the governor signs the contract
wi thout legislative approval - nothing would prevent the
| egislature fromcalling itself into special session and taking
this proposed constitutional anmendnent up at that time in order
to put the issue before the voters.

CHAIR MGJURE nentioned that Representative Guenberg has
received and distributed a series of menor anduns  from
Legi sl ative Legal and Research Services regarding inpairnment of
contracts, and that the legislature could call itself into
special session with the goal of repealing the entire Al aska
Stranded Gas Devel opnent Act, though doing the latter could
raise the question of whether [that] legislative action was in
fact an inpairment of a contract that had [already] been
negoti at ed.

REPRESENTATI VE GARA yet again asked: "If the legislature says
no, and a court said you didn't need our approval, wll you
agree not to go ahead with the contract?"

MR CLARK reiterated that the adm nistration wuld first need to

see any such court opinion and then the admnistration would
consult with the legislature because there is no way to avoid

HOUSE JUD COW TTEE - 10- July 24, 2006



working with the legislature on this contract and any resulting
proj ect . He concluded by saying that if the Al aska Suprene
Court stipul ates any constraints regar di ng how t he
adm nistration is to work with the |legislature on these matters,
then the admnistration wll have to follow the [|aw
Acknow edgi ng Representative Kott's comrent s r egar di ng
introducing a constitutional anmendnent later if it is deened
necessary, M. Cdark expressed a preference for dealing wth
such an issue only if and when it actually arises.

[ HIR 301 was hel d over.]

[Following was a brief discussion regarding how the committee
woul d be proceeding on a different bill.]

ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 11:29 a.m
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