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ACTI ON NARRATI VE

CHAIR LESIL MGURE called the House Judiciary Standing
Commttee neeting to order at 11:08:04 AM Represent ati ves

McGQuire, Kott, WIson, and Coghill were present at the call to
order. Representatives Guenberg and Gara arrived as the
neeting was in progress. Representatives Ranras, Crawford, and

Samuel s were also in attendance.

HB 2004 - STRANDED GAS DEVELOPMENT ACT AMENDVENTS
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11: 08: 12 AM

CHAIR McGU RE announced that the only order of business would be
HOUSE BILL NO. 2004, "An Act relating to the Al aska Stranded Gas
Devel opnent Act, including clarifications or provision of
additional authority for the devel opnent of stranded gas fisca
contract terns; meking a conformng anendnent to the Revised

Uniform Arbitration Act; relating to nmunicipal inpact noney
received under the terns of a stranded gas fiscal contract; and
providing for an effective date." [Before the conmittee was

CSHB 2004(RES); included in nenbers' packets was a proposed
committee substitute (CS) for HB 2004, 24-GH046\F, Bail ey,
6/ 5/ 06. ]

The committee took an at-ease from11:09 a.m to 11:14 a.m

CHAIR MGU RE outlined her intentions regarding how the neeting
woul d proceed.

11:16: 07 AM

REPRESENTATI VE KOIT noved to adopt the proposed comittee
substitute (CS) for HB 2004, 24-GH2046\F, Bailey, 6/5/06, as the
work draft. He offered his wunderstanding that Version F
replicates the |l atest Senate version of the bill.

REPRESENTATI VE GARA objected to the adoption of Version F as the
work draft, adding that he would prefer to work with CSHB
2004(RES) and just amend it as the comrittee sees fit.

REPRESENTATIVE COGHI LL said he would Ilike to discuss the
anmendnent s adopted by the House Resources Standing Commttee.

REPRESENTATI VE GARA wi t hdrew hi s obj ecti on.
CHAI R M@UJI RE announced that Version F was before the commttee.

[Following was a brief discussion regarding how the comittee
woul d be proceedi ng. ]

11:21: 02 AM

KEVIN JARDELL, Legi sl ative Liaison, Governor's Legislative
Ofice, Ofice of the Governor, relayed that the Al aska Stranded
Gas Devel opnent Act was passed in 1998 and anended tw ce since
then in an attenpt to bring the state's gas to narket. House
Bill 2004 is one nore instance of bringing to the legislature
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suggested changes that the administration feels are necessary to
bring Alaska's gas to market, changes that are incorporated
within the proposed Al aska Stranded Gas Fiscal Contract ("ASG-
Contract") that the admnistration [will] sign wth the
producers: [BP Exploration (Alaska) Inc.; ConocoPhillips
Al aska, Inc.; and ExxonMobil Al aska Production, Inc.].

MR. JARDELL, on the issue of why the anendnents to the Al aska
Stranded Gas Devel opnent Act are being sought after the [ASG-
Contract was negoti ated], said:

As we began negotiating the [ASG- Contract], it was
clear fromearly on that there were probably going to
be provisions that were going to have to be negoti ated
that would require ... [amendnents to the Al aska
Stranded Gas Devel opnent Act]. What those ultimtely
would be, it also becane clear, would not be known
until we finalized the negotiations and knew what the
give and take was and what we were able to
successfully achieve and then |ook back and say,
"Ckay, here's a thing we need to change; here's
sonet hi ng we need to change."

And we acknow edged ... to each of you very early on
that changes to the [Al aska Stranded Gas Devel opnent
Act] would be necessary in the end. ... But we were
confortable - in talking with nenbers that signed the
confidentiality [ agr eenent ] and | eader shi p, and
| ooking at the purpose of the [Alaska Stranded Gas
Devel opnent Act] - that ... [we were] going to devel op
[a] fiscal contract [and] that the fiscal terns that

were sonewhat outside were still wthin the

purpose [of the Al aska Stranded Gas Devel opnent Act].
So that's why we are here before you, asking you, with
a contract out that you can see, to agree to give us
the authority, where it's necessary, to conclude [the
ASG- Contract] and put it before you.

11: 24: 36 AM

REPRESENTATI VE GARA noted that some have questioned whether the
| egislature even has the right to approve a contract; a
menmor andum from Legislative Legal and Research Services
indicates that the |legislature's approval is probably not
constitutional, though whether that is true won't be known until
a court rules on the issue. He said:
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This is the rabbit trail | want to make sure we don't
go down: that you ask us for the anmendnments to nake
the [ASGF Contract] legal, which you need or else the
[ ASG- Contract] can't go forward, we give themto you,
you conme up with a contract, the |legislature nakes
comments but the admnistration, for whatever reason,

decides they're not appropriate - ... [for exanple],
we've said "No" - you have the signed contract and
we've given you all the anmendnments, [if] ... there's a
ruling that the legislature's confirmation ... power

is determned to be unconstitutional and not needed,
is there a commtnent from the governor that he would
not go ahead with a contract that we've said "No" to?
Because otherwwse | don't want to give you the
anmendnents that nmake the [ASG- Contract] legal until
after we vote on the [ASGF Contract].

MR. JARDELL replied:

The only conversations that |I've had with the governor
and with other nenbers of the adm nistration have been
that we wll work through the [Alaska Stranded Gas
Devel opnent Act], that it is necessary to work through

the [Alaska Stranded Gas Devel opnent Act], it's
necessary to have a full and open process so that we
can consider their input, it's necessary to have the

| egislative process so we can have the legislator's
input - just as the [Alaska Stranded Gas Devel opnent
Act] tells us to do - and it wll balance both of
those before we're instructed by the legislature to go
back and renegotiate a contract with those comments in
mnd and then ultimately bring that contract back to
the legislature for the Ilegislative approval or
di sapproval . We have never had discussions about not
pursuing that path, and so all | can say is, ... | am
operating under the [Alaska Stranded Gas Devel opnent
Act] that is the law of the state of Al aska, and,
whether it's constitutional or not, we are proceeding
under the [Al aska Stranded Gas Devel opnent Act].

11:27: 36 AM

REPRESENTATI VE GARA asked M. Jardell to ask the governor to
provide the legislature with witten assurance that if the
| egislature's role is determned to be unconstitutional, and yet
the legislature says "No" to the [ASGF Contract], the governor
won't go ahead with it.
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MR. JARDELL said he would pass along that request, but noted
that because of the way the Al aska Stranded Gas Devel opnment Act
is witten, his initial observation is that the authority within
the Alaska Stranded Gas Devel opnent Act is "because of the
ratification process and the process of the Act, and if that
process was deenmed not to be controlling or constitutional,” it
woul d be hard for him to see how the court would believe that
the statutes giving authority on that basis would remain in
effect or would give them neani ng.

REPRESENTATI VE GRUENBERG asked whether the attorney general has
yet issued an opinion on this same subject.

MR. JARDELL said he would research that issue.

11: 29: 46 AM

JOSEPH K. DONOHUE, Attorney at Law, Preston Gates & Ellis, LLP
relayed that in a bill-review letter that the attorney general
issued at the end of the 1998 legislative process, the
"aut horization statute” was identified as possibly raising a
separation of powers question while at the sane tinme |egislative

approval was acknowl edged as perhaps still being required
because of tax provisions that would be nodified through a
contract. So there is a constitutional concern regarding
whet her |ack of |legislative authorization would constitute an
unl awf ul del egation of the tax power, as well as a
constitutional concern regar di ng whet her a | egi sl ative

authorization provision is an intrusion into executive branch
authority. Therefore, he remarked, although this letter was not
a formal opinion, "their basic view was that it would be
constitutional as a result of balancing these two constitutional
values." In addition, the [ASGF Contract] itself is an attenpt
to inplenent the "tax contracting authority”" in Article 1X
Section 1, of the Alaska State Constitution. So, again, "we"
think there is a good argunent that the [legislative]
aut horization provision in the [Al aska Stranded Gas Devel opnent
Act] would be upheld as constitutional; therefore, the scenario
t hat Representative Gara has proposed woul dn't arise, he said.

REPRESENTATI VE GRUENBERG remarked that if in fact the opinion
expressed in that letter proceeds from the prenmse that the
taxing power is the legislature's, would it not follow that that
can't be divested by tying the legislature's hands for 40 years
in the ASGF Contract? Wuldn't that be a |ogical conclusion of
t he sane "opini on?"
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MR. DONOHUE sai d:

No. ... There's two different considerations. One is
whet her authorization itself is constitutional
.; the separate question [is] whether or not the
provisions in the [ASG- Contract] can provide fiscal
certainty through the years. And that's a separate
constitutional argunment that will no doubt be raised
in the judicial challenges that follow But the 1998
Act specifically says that the admnistration is to
pursue fiscal certainty to the maxi num extent provided
by the [Alaska State Constitution], so this wll
certainly provide a test case for that, [indisc.] and
probably for the other two.

11: 32: 40 AM

REPRESENTATI VE GARA pointed out that in 1997 the Ofice of the
Attorney General concluded that locking in the tax rate woul d be
unconstitutional, but a few weeks ago the current attorney
general issued an opinion stating that it would be okay to |ock
in the tax rate.

MR. DONCHUE, in response to a question, said that the governor's
transmttal letter for HB 2004 discusses that issue only in a
general sense as sonething that may or nmay not arise and would
be addressed at the time that the final terns of the ASG-

Contract were negoti ated. Also in response to a question, he
indicated that he would provide copies of the aforenentioned
bill-review letter to the commttee.

MR. JARDELL said that the admnistration takes the [Al aska
Stranded Gas Devel opnent  Act] very seriously, t hat t he
information provided by the legislature's consultants is read
and studied, and that legislators' coments and considerations
are taken very seriously as is input from the public. He
poi nted out, for exanple, that the adm nistration was advised by
the Departnent of Revenue (DOR) and [various] attorneys to nake
the legislation broader than was absolutely necessary so as to
be able to fully respond to conmments and suggestions made by the
public and the I|egislature. As early as 1998, the legislature
instructed the administration to negotiate a fiscal contract and
to take into consideration, and perhaps negotiate on, all state

and nunicipal taxes so as to bring the gas to market - it was
believed that the project was not viable from an econom c basis
wi thout first "doing that" - and the adm nistration has now done
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just that, and is in the process of presenting to the public and
| egislature the current proposed contract; additionally, the
adm nistration has been instructed to take input from the
| egi sl ature and public and negotiate the final deal.

11: 39: 07 AM

MR. DONOHUE expl ai ned:

During the course of the adm nistration's negotiations
of [the ASGF Contract], the admnistration mde two
fundamental policy decisions that drive nobst of the
[ proposed changes] ... that you'll be reviewing in ...
[ Version F of HB 2004]. ... One [policy decision] was
to have the state becone a full commercial partner in
the project, and ... there's three different elenents
of that decision: one is to becone an equity owner in
the project; the second is to take royalty and
production tax paynents in-kind for the life of the
contract; and third, to take a shipping position on
the pipeline - i.e. take responsibility for shipping
and marketing the state's oil and gas. Additionally,
the second nmjor policy decision was to incorporate

terms which would provide oil fiscal certainty in
addition to fiscal certainty relating to gas and the
gas project itself. ... There is a third conmponent of
this bill, and it's contained in Sections 14-18, that

has to do with reconsideration, generally, about how
to deal with inpact paynents that would be payabl e by
the [Pipeline Project Minline Limted Liability
Company (LLC) Entity ("Mainline LLC')] entities and
the "mdstream entities"; ... these paynents are to be
made to the State of Alaska and ultimately paid back
out to the political subdivisions.

REPRESENTATI VE GARA asked whether being a 20-percent pipeline
owner is what requires a capacity comritnent from the state, or
whether it is because the state will be receiving royalty and
production taxes in-kind.

MR. DONOHUE offered his understanding that it is always in [an

entity's] best interest to take a proportional share of
ownership in a project which reflects the gas volunmes that it
intends to ship through the project. At this point in tine,

royalty in-kind (RIK) is about 12.5 percent, and the production
tax on gas is about 7.25 percent; this explains the relationship
between the volume of gas that the state is taking
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responsibility for and the ownership interest [ anount ] .
Additionally, in order to take responsibility and actually
mar ket [that gas], the entity has to take a shipping position on
t he pi peline.

REPRESENTATI VE GARA surm sed, then, that taking paynent in-kind
is what engenders the commtnent that the state pay for
capacity.

MR. DONOHUE concurr ed. In response to other questions, he
expl ai ned that Section 3 - proposed AS 43.82.020(2) - refers to
Section 7 - proposed AS 43.82.220 - which is the portion of the
bill that provides the broad authority for the state to take
shi pping positions with the state's "royalty gas," and that
those two sections work together to highlight sone of the major
subject matters of the ASG- Contract that are in turn fleshed
out via other sections of the bill.

11:45:45 AM

REPRESENTATI VE GARA asked whether [deletion of] Section 3 would
allow the state to engage in whichever option [of paynent] is
nost beneficial to the state at any given point in tine as |ong
as proper notice is provided.

MR. JARDELL indicated that Section 3 addresses the ability of
the state to take paynents in-kind, and that it would actually
requi re doing so. He proffered that the admnistration has
determ ned that including such provisions in the bill and in the
contract is a way of ensuring that the ©project becones
economcally viable to the producers while still providing
revenue to the state through the sale of its gas. Furt her nore,
there is a significant difference in the comodity of oil and
the comodity of gas and how each is shipped - for exanple, gas
is not easily stored; thus it won't be acceptable to the
producers for the state to sinply switch back and forth between
taking gas in-kind and taking gas in-value, because the
producers mnust make a firm conmtnment regarding how nuch gas
they wll be transporting to their markets over the life of the
pi pel i ne.

REPRESENTATI VE W LSON asked whether the contract contains a
stipulation that the producers are not required to sell their
gas inside the state and, if so, whether that neans that the
state will have to do so instead of sending its gas down the
pi pel i ne.
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MR. JARDELL said that the producers are entering into this
project as a business, and so if there is a nmarket in Al aska,
the producers will sell gas to it, but not if there is no narket
and no value to selling the gas in state. The admi nistration
has made strong efforts to ensure that it has the opportunity to
meet in-state needs.

MR. DONOHUE added that that is generally a question involving
rat emaki ng and open seasons and the Federal Energy Regulatory
Comm ssion (FERC), and thus would be better answered by Robert
H Loeffler of Morrison & Foerster, LLP

11:52: 54 AM

REPRESENTATI VE GARA, noting that there is sone risk that being
forced to sell gas in state could cut into a conpany's profit
margins, surmsed that that is why the producers have resisted
having the ASG- Contract include such a requirenent. The state
faces that sane risk if it follows through on its opportunity to
sell gas in state. Once the pipeline is built, those who sel
gas into the pipeline will have a great benefit, thus the state
could make it a condition of a [pipeline] lease that up to 3
percent of a |essee's production be made available for in-state
use, he suggested, that way everyone will share the burden of a
potentially lower in-state gas price.

CHAIR MGU RE noted that access to gas and affordable energy are
sone of the issues that have been raised by constituents.

MR. JARDELL said: "W share those concerns. | can prom se you
that the adm nistration has put forth trenmendous efforts to nake
sure that if there's a viable gas narket, we wll have gas
available - if it works." There are a lot of variables that
wll have to be considered throughout the life of the project,
and the ASGF Contract now contains the provisions necessary to
ensure that the state receives the information it wll need to
determine if there is a viable market in Al aska. And of course,
if there is, then everyone will want to sell it. Count | ess
hours have gone into resolving the issue of ensuring that gas
will be available to Al askans if there truly is a need for it.

CHAIR McGU RE surmised that the concern is that it wll be the
state's legislators - rather than the producers - who wll be
faced with having to explain to constituents why they don't have
a viable supply of gas when the state owns 20 percent interest
in the project.
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MR. JARDELL relayed that the admi nistration also has the concern
that "subsidizing gas to one area may not be bringing the
overall value to another area." For exanple, Southeast Al aska
does not get nuch from subsidizing gas to an area up north, and
so the questions then becone should the state give up revenue
for the whole state and all Al askans in order to subsidize gas
into one place and, if so, how can that be offset.

11: 59: 06 AM

CHAIR MGU RE concurred, adding, "I would certainly hope we
don't cut off our nose to spite our face."

MR. JARDELL said, "W have made every effort not to do that."

REPRESENTATIVE COGHILL said he is not a big fan of state
ownership of big business; governnent's purpose is to regulate,
tax, and give certainty in law, and by entering into this
project as a business, it wll raise conflicts for the state.
In terms of agreeing to "this docunent,” he said, Sections 3 and
7 beconme huge issues for him

REPRESENTATIVE W LSON renarked t hat in deci di ng whi ch
| egislative districts get the gas, it could end up being decided
by which area has the nobst votes in the legislative process,
which is not always fair; it will be difficult to figure out how
to ensure fairness for all Al askans.

CHAIR McGQUJ RE raised the issue of power cost equalization (PCE)
to illustrate that certain issues aren't decided wholly by which
districts have the nost legislators, that |legislators do | ook at
the state as a whol e when casting their votes.

REPRESENTATI VE GRUENBERG said the question isn't just whether

certain areas of the state wll receive benefits from the
pi peline; rather, the question is also at what price wll those
benefits cone. The producers - like any nerchants - just care
about the bottom line, so will there be sonething in [the ASG-

Contract] that guarantees that Al askans - the current owners of
the gas - will get part of the benefits of that ownership, which
may very well include having access to a product for a price
bel ow what ot hers pay?

MR. JARDELL indicated that that issue is being considered, but
then noted that to require the producers to pull off a certain
percentage of their gas at a tinme as yet unknown in order to
guarantee that it will be sold to Al askans will just add another
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econonic term to the project, terns which currently are not
good. Furthernore the state has 20 percent of the gas, and it
is hard to envision that that anmount won't be sufficient to neet
the state's needs. Again, if there is a nmarket in Alaska and
there is value in selling to that market, the producers will do
So. He asked the legislature to provide suggestions for terns
that it wants included in the ASG- Contract. He al so pointed
out, though, that the adm nistration wll still have to keep in
mnd the economics of the project as it renegotiates the ASGF
Contract.

12: 07: 07 PM

REPRESENTATI VE GRUENBERG noted that the legislature will have
the authority to legislate what is to becone of the 20 percent
of the gas that the state owns; for exanple, the |egislature can
stipulate that a certain percentage of its gas is to be set
aside and sold to Al askans for a reasonable price.

MR. JARDELL cautioned against that concept, and offered as an
exanple a hypothetical situation in which the |egislature
decides to require that the Al aska Permanent Fund Corporation
(APFC) invest half its funds in Al aska sinply because doing so

will benefit Al askan busi nesses. Sonmething |ike that would not
be supported by the admnistration because it wouldn't be
beneficial to the overall health of the permanent fund, and

doing sonething simlar with Alaska's gas could raise simlar
i ssues; for exanple, selling Alaska's gas on the open market
m ght return a great deal nore noney to the state as opposed to
selling it to Alaskans at a lower rate, and that extra noney
could do nore for the state as a whol e.

REPRESENTATI VE GRUENBERG pointed out, however, that the sane
logic could be applied throughout the ASG- Contract; for
exanple, neeting "Alaska hire" requirenments could result in |ess
revenue for the state. Nonet hel ess, the state has set policy
with regard to Alaska hire, and so should also set a simlar
policy with regard to ensuring that sone of the gas comes to
Al askans at a reasonabl e price.

MR. JARDELL clarified that he was merely pointing out that any
extra revenue received by selling Alaska's gas on the open
mar ket could do nore for Alaskans than nerely selling them gas
at a lower rate, adding that the legislature will be able to
make further decisions with regard to who to sell its own gas to
once the state has a contract and a pipeline.
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12:11: 07 PM

REPRESENTATI VE GARA renarked that selling gas at a lower rate to
Al askans in sone areas of the state could result in |ess revenue
- and thus less service - to the residents of other parts of the
st at e. He suggested that the producers be required to also put
a certain portion of their gas production into the state nmarket;
the burden of selling gas to Al askans at a reduced rate should
be borne by both the state and the producers, rather than just
the state, particularly given that the producers wll be
benefiting greatly by their involvenent in the pipeline project.

MR. JARDELL indicated that the adm nistration would consider
t hat suggestion along with all the other suggestions it receives
fromthe legislature and the public.

REPRESENTATI VE COGHI LL referred to Sections 3 and 4, and offered
his understanding that the term "other agreenments" pertains to
"things that would revolve around the gas treatnent plant and
things like that." He asked whether the authority being
provided for via [Sections 3, 4, and 7] address the need to
renegotiate all the current |eases on the North Sl ope.

MR. DONOHUE sai d:

W' ve provi ded t he [ House Resour ces St andi ng
Comm ttee] sone exanples of the types of nodifications
of lease agreenents and wunit agreenents that are
reflected by the [ASGF Contract], and ... part of the

difficulty in presenting t hese conform ng
anendnents is that we're talking about mnmeking these
anmendnents retroactive to January 1, 2004. So there's

three tenporal perspectives ... in terns of
review ng these statutory anendnents.

The first perspective is [one of] assumng that the
adm nistration came to the legislature in 2004 and
said, "W don't have any applications, we don't have
any contract yet, but we think we need all of this
authority to start the process, and so we're seeking
broad authority to nodify leases, to nodify unit
agreenents, to make shipping commtnents, and what
have vyou"; that's the pre-contract phase - it's
basically the legislature deciding to send the
admnistration forth to make the best possi bl e deal.
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Then you have the perspective of today, where you are
basically making these anendnents with the benefit of
the contract before you so you can see what the
adm nistration did ... between 2004 and today ...; you
can go through those nodifications and determ ne
whet her the adm nistration did a good job or a bad job
[or] went beyond ... the types of nodifications that
the |l egislature thinks are appropriate.

And then the third tenporal perspective is going
forward; assuming this contract gets approved by the
legislature ... and the contract is signed, then the
perspective is: what 1is the authority of the
[comm ssioners of the DOR and the Departnent of
Nat ural Resources (DNR)] after the contract is in
effect and going forward. And that is a function of
the ternms in the contract itself.

MR, DONOHUE conti nued:

Part of the reasoning for the broad |anguage is .
we're putting ourselves in ... the perspective of [it]
bei ng January 1, 2004, and we wanted to cover all the
possi ble nodifications that mght be involved in this

negoti ati on. And as M. Jardell has indicated, it's
possible [that] as a result of |egislative conment or
citizen comrent that maybe ... other nodifications may

be proposed and negoti at ed.

So that's why we're looking for the broad | anguage,
but in the end it wll be the legislature that makes
the decision as to whether or not the scope of the
nodi fications are appropriate and you're confortable
with what the admnistration has done wth the
authority it has requested.

12:18: 01 PM

REPRESENTATI VE COGHI LL asked whether the authority being asked
for is so broad as to allow the admnistration to tie up every
| ease in Al aska.

MR. JARDELL attenpted to clarify that the authority provided for
in the aforenentioned sections applies to negotiating terns for
inclusion in the contract, and it is up to the legislature to
determ ne whether that authority is too broad. He noted,
t hough, that any terns negotiated nust be reasonable to the
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contract. He explained that there are a handful of |eases that
have a "sliding-scale royalty,” which is price based, and that
"when you're taking your gas and you're making firm
transportation commtnents, it's very difficult when your gas
fluctuates based on royalty evaluations because of pricing"; so
the ASGF Contract contains a nethodology for dealing with [those

| eases], and the broad authority ©provided for via the
af orenenti oned sections is necessary to evaluate them He
added, "Through the contract, you'll be able to see how we have

used this authority, and you can today."

12: 20: 34 PM

REPRESENTATI VE GRUENBERG noted that the title of Version F is
different fromthe title of CSHB 2004( RES).

MR. DONOHUE went on to explain that Section 1 [of Version F]
provi des an exception to the Revised Uniform Arbitration Act
(RUAA), and relates to Section 5, which pertains to the waiver
of sovereign imunity. Theoretically, Section 1 of the bill
provides authority for the state to agree to arbitration under
the federal arbitration Act, and avoids any possible argunent
that arbitration consented to by the State of Alaska is limted
to the RUAA

REPRESENTATI VE CGRUENBERG said he has heard the arbitration
cl ause in the ASGF Contract referred to as "basebal |
arbitration."

MR. DONOHUE said, "Baseball arbitration is provided for under

Article 26 and Exhibit C | believe sone producers have insisted
on it, and under certain circunstances | think a third producer
has options between ... substantive arbitration as opposed to
baseball arbitration.” It's really a contractual agreenent

anongst the parties as to how they are going to resolve their
di sputes, and "baseball arbitration" could be inplenented under
the state law as well; in "baseball arbitration,”™ each party
puts forth its best position and the arbitration panel 1is
limted to picking only one of those positions.

MR. DONOHUE went on to explain that Section 2 of Version F is
intended to clarify the [adm nistration's] ability to agree to
terms that will grant fiscal certainty for oil. In response to
a question, he relayed that the |[|anguage, "including gas
pi peline expansion pricing that encourages further gas
exploration” canme about as a result of a discussion in the
Senate regarding "rolled-in pricing versus increnental pricing
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for gas |line expansions." The legislature's consultants
suggested that the state mandate rolled-in pricing, but the
admnistration's consultants advised that doing so would be
i mpractical . The conpromise arrived at was that a policy
stipulating that expansion pricing be ained at encouraging
exploration would be included in the "purpose cl ause.™

REPRESENTATI VE GRUENBERG referred to page 2, line 5, and asked
whet her there should be a conma after the word, "party".

MR. DONOHUE i ndi cated that there should be.
REPRESENTATI VE GRUENBERG nmade a notion to adopt Anmendnent 1, to
pl ace a conma after the word, "party" on page 2, line 5. There

bei ng no objection, Arendnent 1 was adopt ed.

12: 27: 25 PM

MR. DONOHUE explained that the term "related party” is defined
in Section 19 and is intended to nean the entities that will own
and operate the mdstream entities of the project, and the
m dstream entities would include the main line from the North
Slope to the Canadian border, the gas treatnment plant on the
North Slope, at least two gas transmssion l|ines, and the
possibility of a natural gas liquids [NGs] plant; so to the
extent that those entities are beneficiaries of fixed tax rates
during the course of the agreenent, this |anguage was added to

clarify that point. In response to a question, he offered his
belief that the "rolled-in pricing requirenment” is included in
Section 14, which pertains to collateral agreenents. He

characterized Section 14 as the mjor difference between
Version F and CSHB 2004( RES) .

[ There was a brief discussion regarding drafting.]

MR. DONCHUE went on to explain that Section 3, paragraph (1)
ensures that "oil fiscal certainty" can be provided even though
a sponsor's activity is not related to the project.

REPRESENTATI VE GRUENBERG questioned why the state should not
limt that certainty to activities related to the project; that
seens to be the intent of the original Al aska Stranded Gas
Devel opnent  Act. Section 3 broadens the conm ssioner's
authority considerably; he/she could sinply "take entity 'A
t hat happens to be a participant in a project, whether it's this
one or another one, and give them all kinds of breaks that
aren't related to ... [the gas pipeline project],” he added.
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MR. DONCHUE repli ed:

Again, this is a statenment of broad authority. To the
extent that the adm nistration provides a ... term of
fiscal certainty that the |legislature believes is
i nappropriate to the [ASG- Contract] and just totally
unrel ated, the legislature is free to disagree and to
di sapprove the contract. But the economc analysis
fromthe ... representatives of the adm nistration has
been that oil fiscal certainty is a reasonabl e request
and shoul d be provided for a reasonabl e peri od.

REPRESENTATI VE GRUENBERG said he is not entirely sanguine wth
t hat answer.

12: 35: 01 PM

MR. DONOHUE said that paragraph (2) of Section 3 proposes a
conformng change intended to broaden the ability of the
adm nistration to negotiate different terns related to royalty
in-kind (RIK), treatnment of R K and other |ease conditions such
field costs "and what have you." This issue will be dealt with
in greater detail in Section 7 via its proposed change to AS
43.82.220; currently AS 43.82.220 only deals with royalty type
i ssues.

REPRESENTATI VE COGHILL, in response to a question, said he is
trying to get a feel for how the administration's authority is
bei ng broadened and to what extent.

MR. DONOHUE said that paragraph (3) of Section 3 clarifies the
authority of the state to take its paynent of production taxes
under AS 43.55 in-kind or as a paynent in |ieu of production tax
by paynent and delivery of gas in-kind. He then noted that
Section 3 of Version F appears to unintentionally be mssing a
proposed AS 43.82.020(4), which should say: "(4) acquisition by
the state of an ownership interest in the project that is the
subject of the proposed contract". He nmentioned that at sone
point in the future, the admnistration nay want to suggest
col | ateral agreenent authori zati on.

REPRESENTATI VE GARA relayed that one of his concerns could be

alleviated if [the bill stipulates that] royalties and taxes
taken in-kind are to provide substantially equival ent revenue as
royalty and taxes taken in-value. If such a stipulation doesn't
currently exist, either in the bill or in the ASG- Contract
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woul d Section 3 of the bill be the correct place to insert such
a stipulation?

MR. DONCHUE offered his belief that the prelimnary fiscal
interest findings indicate that taking both the production tax
paynent and the royalty tax paynent in-kind will result in
approximately the sane revenue stream as would result from
t aki ng those paynents in-val ue.

12:42: 29 PM

REPRESENTATI VE GARA asked whether the legislature's consultants
are correct in stating that taking taxes in-kind will result in
substantially |less revenue because the state will be receiving
as paynent both sellable gas and non-sellable gas - in other
words, gas that still contains inpurities.

MR. DONCHUE rel ayed that that question mght be better answered
by representatives fromthe DNR

MR. JARDELL concurr ed.
[Chair McGuire turned the gavel over to Representative Coghill.]

REPRESENTATI VE COGHI LL surmsed that that issue should be

researched further. He noted that Section 7, paragraph (2),
refers to, "relating to |lease or unit expenses for separation,
cl eaning, dehydration, gathering, salt water disposal, and
preparation for transportation on or of f the |ease".
Considering that the bill proposes to give the adm nistration
nmore authority on certain issues, it is inportant for the
| egi sl ature to know what the cost will be for that authority.

MR. JARDELL agreed to work on that issue further.

REPRESENTATI VE GRUENBERG asked that a witten anendnent be
brought forth by the admnistration regarding inserting the
af orenenti oned proposed AS 43.82.020(4).

The conmittee took an at-ease from12:45 p.m to 1:11 p. m

MR. DONOHUE relayed that the first change proposed in paragraph
(1) of Section 4s wll clarify that the ASG- Contract can
provide fiscal certainty terns wth respect to oil taxes.
Legi sl ative hi story regar di ng the Alaska  Stranded Gas
Devel opnent Act indicates that the comm ssioner of the DOR
provided testinony that the citations to oil and gas taxes
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referred to in AS 43.82.210 were not intended to cover oil;
therefore, Section 4, paragraph (1), inserts the phrase "on oi
or gas or both".

CHAIR MGU RE characterized the phrase wused in the CSHB
2004(RES) - "nodifications of taxes on oil and gas, including
terms providing for" - as rather vague.

MR. DONOHUE surm sed that that was why the Senate chose to alter
t hat provi sion. He went on to explain that the second change
proposed via paragraph (1) relates to credits for investnment in
a project and references the commtnent allowance in Article 20
of the ASGF Contract that proposes certain allowances or credits
for investing in a gas treatnent plant that are outside of the
various credits included in the production profits tax (PPT)
[l egislation]. The thought was that [the adm nistration] needed
express authority [in statute] to support that particular
provi sion of the ASGF Contract.

MR. DONOHUE relayed that paragraph (2) of Section 4 now
references oil and gas agreenents, unit agreenments, and other
agreenments wunder Title 38, and this issue wll be discussed
further in relation to Sections 7-10. Par agraph (6) of
Section 4 <confornms current statute wth the repeal of AS
43.82.445 [as proposed via Section 20 of the bill]; AS 43.82.445
currently outlines the admnistrative termnation procedures,
and are no longer needed as statutory provisions because two
di fferent but conparable term nation procedures have been fol ded
into Articles 5 and 28 of the ASGF Contract itself. The intent
of paragraph (7) of Section 4 is to broaden and add flexibility

to the "catchall provision"; this <change is intended to
enconpass all the provisions necessary to inplenment the
acquisition of an equity ownershinp. He drew attention to
Exhibit | of the fiscal interest findings, and noted that it

initially proposed the addition of seven specific powers, but it
was then determ ned that such powers would be covered under the
broad | anguage of Section 4, paragraph (7), and that such was
the preferable route to take.

MR. DONCHUE noted that paragraph (7)(B) of Section 4 proposes to
replace the phrase, "best interests of the state" wth the
phrase, "long-term fiscal interests of the state". The
reasoning behind this change is that that is the consistent
finding that needs to be nade, "and has been made with regard to
the prelimnary fiscal interest findings" that the comm ssioner
of the DOR has al ready published and that are in part dependant
on conformng anmendnents and edits to the «current Al aska
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Stranded Gas Devel opnent Act. Once the conm ssioner has nade
such a finding at the end of the process, he/she can then refer
and recommend the matter to the governor who can then refer and
recommend it to the |egislature.

1: 20: 34 PM

MR. DONOHUE, in response to questions, explained that with the
exception of AS 43.82.200(7)(B), the Alaska Stranded Gas
Devel opnent Act uses - and always did use - the phrase, "long-
termfiscal interests of the state". He added that he does not
know why the phrase, "best interests of the state" was used in
AS 43.82.200(7)(B); the change proposed to that provision via
Section 4 is nerely an attenpt to conform the |anguage for the
sake of consi stency.

MR JARDELL concurred.

REPRESENTATI VE GRUENBERG asked whether the phrase being added
via paragraph (7) - "the conm ssioner determnes" - will require
that specific determ nations and factual findings be made.

MR. DONCHUE said that that is not the intention; rather, it is
intended that the comm ssioner's basic finding that the ASGF
Contract is in the state's long-term fiscal interest shal
constitute the necessary finding.

REPRESENTATI VE GRUENBERG suggested that the admnistration
consider renoving the phrase "the conm ssioner determ nes”
because by wusing the word, "determnes", a reviewing court
"mght remand"” if there are no specific findings.

REPRESENTATI VE GARA said he is concerned with renoving the
phr ase, "best interests of the state" from proposed AS
43.82.200(7)(B) because he feels that the ASGF Contract should
be in the best interests of the state rather than nerely in the
long-term fiscal interests of the state. He surm sed that the
phrase, "best interests of the state" 1is «currently in AS
43.82.200(7)(B) because that provision pertains to the contract
that gets negoti at ed. He suggested that they sinply change AS
43.82.200(7)(B) to read, "in the best long-term fiscal interests
of the state".

1: 27: 53 PM

MR. DONOCHUE repli ed:
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We've looked into the definition, the case |aw,
relating to "best interests” and it basically ties
back to the Article VIII provisions [of] the [Al aska
State Constitution] requiring that resources be
devel oped to the maxi num benefit of the people. And
the way we analyze it is, that's a supervening

requirenent; that is, this contract will have to neet
t hat test. In addition, that particular test, in

terme of the case law, is - even though there are
cases discussing "best interest” - ... a fairly
anor phous standard; it's obviously intended to be
flexible, and it doesn't necessarily add light to the
determ nati on. Wereas [for] "l ong-term fiscal
interests" ..., there are various factors that are set

forth in the [Al aska Stranded Gas Devel opnent Act], so
there's sone paranmeters around that concept that we
can use to help defend the contract ... if it's
chal I enged on that basis.

REPRESENTATI VE GARA offered his belief that the phrase, "best
interests” has been litigated and used for decades but the
aforenmentioned provision of Article VIII of the Alaska State
Constitution has never been enforced. For exanple, the econonic
limt factor (ELF) has been on the books for 15 years but [for
the last few years] hasn't resulted in the resources of the
state being devel oped and nmnaged to provide for the naximum
benefit of the state. He opined that there should be
i npl ementation of the phrase "best interests" at the statutory
| evel rather than at just the constitutional |evel.

MR, DONCHUE, in response to a comment, said he is not famliar
with any case law in which Article VIII of the Alaska State
Constitution was used to strike dowm a state tax, though it has
been used to inpose controls on the conm ssioner of DNR in terns
of the requirenents of making witten findings prior to final
adm ni strative action. For exanple, in Kachemak Bay, there was
a gas lease sale but there were no witten findings, and the
court held that the conmm ssioner had to make witten findings.
He concl uded:

The wultimate control here is the legislature; the
| egislature will be making a judgnent. It can apply
the "best interests" test, it <can nmake its own
j udgnments about what's to the maxi num benefit of the
people with respect to this contract. VWat we're
tal king about now is, what findings does the
comm ssioner of [the DNR} have to make in order to
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present this proposed contract to the legislature for
del i berati on.

1: 31: 22 PM

REPRESENTATI VE GARA asked whether Section 4 could be interpreted
to nmean that the conm ssioner could change the oil tax rates
that the |egislature passes.

MR. DONCHUE i ndicated that Section 4 authorizes Paynents in Lieu
of Taxes (PILT), a fundanental concept underlying the Al aska
Stranded Gas Act; for exanple, with respect to property taxes
and other taxes, the comm ssioner has the authority to come up
with different formulas, different rates, and different timng
of i npact. The PILT that the commi ssioner comes up with may
vary from the precise nethodol ogies contained in the statutes,
and one concern voiced in a prior commttee was whether that
authority extends to the comm ssioner after a contract 1is

approved by the legislature, and in that context, t he
admnistration's view is that "this contract” did not
contenplate any naterial anendnents to the contract being nmade
solely by the conm ssioner's action. So to avoid that issue,

the authorization statute has been altered so as to provide that
the DOR, should it wish to change a particular PILT that's
approved by the legislature this year, will have to conme back to
the legislature three years from now for authorization to change
that PILT.

1:34: 28 PM

MR. DONOHUE explained that Section 5 authorizes terns relating
to arbitration and alternate dispute resolution that nay provide
for a waiver of the state's imunity from suit, and pertains to
Article 26 of the ASG- Contract in which the state has agreed
that an arbitration award against the state would first be
entered as a judgnent in the state of Alaska but then, if there
is no satisfaction, the judgnent could be entered in another
jurisdiction. Also, if the superior court delays for nore 365
days in confirmng an award and entering a judgnent, the
producers would be allowed to go to another jurisdiction and
enter the judgnent and pursue the award.

MR. DONOHUE nentioned that wunder Article 22 of the ASG-
Contract, an arbitration award is "part of the waterfall -

part of the netting of obligations that run back and forth"
between the state and the producers. So a producer that wins an
arbitration has the right to an award, and it wll be able to
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offset that award against "its obligations running to the
state"; so while the possibility of actually entering the award
as a judgnent and pursuing the judgnent within the state is
slim it is still possible. If a judgnent is pursued in the
state courts, the only remedy a private litigant with an action
against the state has is to go to the [Al aska] |egislature and
request paynent, because the state is exenpt from attachnment and
execution, and should the legislature deny an appropriation to
pay that award - though such has never happened yet - the
producer would be able to enter that award and pursue it in
anot her state.

MR. DONOHUE said that "this" is all part of the "equal footing"
concept discussed by the adm nistration when the ASG- Contract
was first released, and that the waiver of sovereign inmnity is
related to the provision in the ASG- Contract that allows
pursuit of the State of Alaska in other jurisdictions. Thi s
wai ver has two functions, one of them being to nake it clear
that the state has consented to arbitration using the federal
arbitration Act as a guide. Wth respect to the pursuit of a
judgnment outside the state, there is the issue of what sort of
imunity applies in that instance, and the primary inmmunity wll
be the doctrine of comty between the states; therefore, the
state won't have sovereign imunity in another state's
jurisdiction, but it wll have the protection granted by the
doctrine of comty.

MR. DONOHUE noted that it is very common for states to refuse to
pursue another state within their jurisdiction unless that state
has waived sovereign imunity "and consented to jurisdiction.”

Section 5 wll allow inplementation of the provision 1in
Article 26 of the ASG- Contract and the arbitration procedures
outlined in Exhibit C The type of concurrence that's

anticipated by the attorney general is his execution of the
final fiscal contract; that [action] would constitute his
concurrence, this statute would authorize the waiver, and the
wai vers are present in the ASGF Contract in Article 26.

1: 40: 14 PM

MR. DONCHUE noted two differences between Version F and CSHB
2004(RES) in the |language of Section 5, and said that the
| anguage in Version F is intended to clarify and "line up" the
contractual |anguage with the statutory |anguage. In response
to questions, he offered his understanding that Article 26 of
ASG- Contract stipulates that the producer would have to get a
judgment entered in the state of Al aska, would have to go to the
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| egislature and seek conpensation, and, if there was no
appropriation, then that judgnment, itself, could be entered in
[ anot her] state and woul d be enforced in that other state.

REPRESENTATI VE GRUENBERG suggested using a different term [than

"sought" as wused on page 4, line 6 of Version F|] that nore
accurately denotes and connotes that concept. He asked whet her
the phrase, "immunity fromsuit" is meant to nmean both sovereign

immunity and comty immunity; if so, then perhaps such should be
specified as well, he added.

MR. DONOHUE offered his understanding that the phrase, "other
immunity" already covers "comty-type argunments”; the state
woul d be precluded by the ASG- Contract from raising those types
of argunments in another state's jurisdiction. The other state
in looking at that provision, would be nore likely than not to
allow pursuit of the State of Alaska in its jurisdiction.

REPRESENTATI VE GRUENBERG sai d he does not necessarily agree with
either that [supposition] or wth the policy, though if that is

the intent he wants to ensure that the bill truly says what is
meant . He suggested that the bill should state specifically
that "other imunity" means comity inmunity. He noted that

under Section 5, the state would be waiving its right to require
that a dispute be handled via a lawsuit in a court of |aw rather
than in an alternative dispute resolution fornat.

MR. DONOHUE, in response to a question, offered his belief that
it is quite comon for states to enter into rmandatory
arbitration proceedings, which are usually statutory procedures
wi th the waivers inbedded.

REPRESENTATI VE GRUENBERG sought assurance that there is no
intent to waive sovereign immunity to a foreign jurisdiction

MR. DONOHUE said that to the extent [that engaging in the gas
pi peline project via the Alaska Natural Gas Pipeline Corporation
("ANGPC') results in the] State of Al aska doi ng business through
subsidiaries and public corporations in Canada, the State of
Al aska would be subjecting itself to the laws of Canada, and
t hus he doubts very nuch that a state |aw waiving i Mmunity woul d
have nmuch inpact on a Canadi an court.

1:49: 54 PM

REPRESENTATI VE GRUENBERG sought assurance that the |anguage in
Section 5 won't waive the state's immunity in a foreign court.
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MR. DONOHUE indicated that it wouldn't.

REPRESENTATI VE GRUENBERG asked whether the ANGPC would be
cl oaked in the state's sovereign inmmunity.

MR. DONOHUE offered his belief that the ANGPC woul d be subject
to suit - just like a private party - though there would be a
test regarding the nature of the proprietary activity that that
public corporation was engaged in.

REPRESENTATI VE CGRUENBERG requested that Legislative Legal and
Research Services be asked to provide the commttee wth
information on this issue.

MR. DONOHUE, in response to another question, surmsed that a
subsidiary of the ANGPC - if it's incorporated as a for-profit
corporation - is wunlikely to be viewed as having sovereign
imunity in either the U S. or Canada.

REPRESENTATI VE GRUENBERG asked how any other state would get
jurisdiction over the State of Al aska.

MR. DONOHUE said the intent is to allow a judgnent to be entered
in any other state where the State of Al aska has assets that can
be pursued. In response to further questions, he again stated
that Article 26 of the ASG- Contract provides that the state of
Al aska shall waive sovereign imunity, and that Section 5 nerely
provi des statutory authority for that article of the contract;
furthernore, the waiver is for the termof the contract.

REPRESENTATI VE GRUENBERG asked whether there is precedent for a
state to waive sovereign inmunity in foreign jurisdictions for
the life of a contract.

MR. DONOHUE said the adm nistration has not found precedent for
that, though there is precedent in terms of the State of Al aska
becom ng involved in arbitrations outside of the state. If the
State of Alaska is acting in a proprietary capacity outside the
state - for exanple, the Al aska Marine H ghway Systemin British
Col unmbi a or Washington - there is, in effect, a waiver of comty
jurisdiction; for exanple the State of Washington would Iikely
pursue the State of Alaska for any negligence, taxes, or "what
have you" that were required by the | aws of Washi ngton.

1: 57:42 PM
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THOMAS A. LAKOSH said he strenuously objects to the passage of
HB 2004 because it conflicts with so many of the state's
constitutional provi si ons, statutory provi si ons, and
adm ni strative procedures as presently established, adding that
in his recent discussions with the conmm ssioners of the DOR and
the DNR, he's had an opportunity to take a broader view and hash
out sonme broader perspectives that the commttee mght find
useful in its deliberations, though he would prefer to have nore
tinme to address the issues of separation of powers, due process,
the Administrative Procedure Act (APA), and fair and equitable
treatment in admnistrative and executive investigations. He
suggested that it mght be valuable for the conmittee to
consider other avenues for developnent of Alaska s stranded
natural gas, though even the issue of whether it is stranded is
debat abl e.

CHAI R MGU RE encouraged M. Lakosh to submt any of his witten
information to the conmttee as well.

MR. LAKOSH said that the perspective he tried to offer the
conmi ssioners of the DNR and the DOR on the ASG- Contract was
that the state is effectively being forced into becom ng an oi

conpany that owns a pipeline and that nust nmarket a |arge
guantity of natural gas but nust do so wthout any of the
benefits held by a producer in control of facilities or

production of gas, while the producers are, in effect,
negotiating with nine trillion cubic feet (Tcf) of gas, which
they have effectively had an expired |ease on, that being Point
Thonson. There is a clear question regarding whether it was

legitimate for the conm ssioner of DNR to grant an extension on
that [l ease]; therefore, he said, he is asking that if the state
is forced into a position of developing the state's natural gas
by effectively becomng an oil conpany in conflict with other
interests of the state's citizens with respect to pipeline
tariffs, constitutional tax provisions, separation of powers, et
cetera, then the state should clearly junp whol eheartedly into
that prospect by causing the Point Thonpson |eases to be
term nated, under provisions that the comm ssioner has already
devel oped, for failure to develop Point Thonson, and then
negotiate with the U S. Departnent of Energy regarding building
the pipeline in partnership with the federal governnent.

MR. LAKCSH noted that TransCanada al ready has a set proposal for
devel opnment of the line through Canada, and expressed assurance
that the state could come up with "sone other arrangenent"” to
develop the |line and necessary facilities wth the US.
Department of Energy for those facilities that mght be in
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Al aska and in the Lower 48, and thereby have the ability to not
only take all royalty and taxes in-kind but have an additiona
100 percent of the nine Tcf of Point Thonmson at the state's
di sposal for marketing. It is clearly illegitimate, he opined,
for the citizens of Alaska to go into a debt of a mninum of $4
billion and as rmuch as $56 billion with cost overruns and the
execution of wthdrawal by the producers from the contract.
Instead, the state should clearly consider - if it is going to
go the route of becomng an oil conpany with ownership of
pipeline and facilities - sinply devel opi ng Point Thonson itself
and then negotiating wth the federal governnment regarding
construction of the gas pipeline fromAl aska to the Lower 48.

MR. LAKGCSH thanked the commttee for the opportunity to speak

and suggested that everyone should take a few steps back and
| ook at the larger picture of what the state is being forced to
do with regard to relinquishing its rights as a denocracy and a
sovereign state. "W don't have to surrender those rights,
given the fact that we are really the owners of the resources
and we have the federal governnent, in its own stranded gas Act,

suggesting that they will develop the pipeline in any event," he
concl uded.
2:03:41 PM
MR. LAKCSH, in response to a question, said he is a concerned
citizen who has been involved in oil spill prevention and
response issues ever since the Exxon Valdez oil spill, adding

that as a pro per litigant in that issue he has becone famliar
with admnistrative law and due process issues as well as wth
dealing with the Departnment of Environnmental Conservation (DEC)
and ensuring that [the state] is obtaining the protections of
| aw that were intended in the various pieces of |egislation that
were designed to prevent and mtigate Exxon-Val dez-type oi

spills. He reiterated that he is very concerned that whatever
protections the state has via a separation of powers and
adm nistrative procedures wll be going out the wndow wth

passage of HB 2004. He noted that the conmm ssioners of the DNR
and the DOR seened sonewhat interested in his suggestions,
though he'd not been able to fully develop his suggestions
because of tinme constraints.

REPRESENTATI VE GARA agai n referred to pr oposed AS
43.82.200(7)(B), which would replace "best interests of the
state” with "long-termfiscal interests of the state", and asked
whet her the adm nistration would be willing to say on the record
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that the proposed new standard is neant to require at |east the
sane | evel of protection for the state.

MR. DONOHUE said that although the phrase, "best interests" is
arguably broader than the phrase, "long-term fiscal interests"”,
the "best interests" test is anorphous and doesn't provide solid
gui dance, whereas in the context of the Al aska Stranded Gas
Devel opnent Act, the state does have sone principles regarding
what the phrase, "long-term fiscal interests" neans because they
are set out in statute; so from a litigation perspective, it
woul d be better to have one consistent standard throughout.
There is no intention to find sonmething that isn't in the best
interests of the state by using the standard of, "long-term
fiscal interests”

2:07: 31 PM

REPRESENTATI VE GARA asked M. Donohue to state on the record
that "long-term fiscal interests"” should be interpreted to also
mean, "to maxim ze the revenue to the state."

MR. DONCHUE repli ed:

| can state on the record that this contract would be
judged by the standards of Article VIII of the [Al aska

State Constitution], and that ... there my be
challenges on that basis once the contract is
authorized and challenges arise. And the Al aska
Suprene Court wll determne whether this contract

sati sfies that standard.

REPRESENTATI VE GARA asked M. Donohue whether it is his position
that the phrase, "long-term fiscal interests" should be
interpreted to provide as nmuch revenue to the state as the
phrase, "best interests" would require.

MR. DONCHUE repli ed:

| think "long-term fiscal interests" can include a
nunber of different considerations. And ... | think,
in the end, you want at |east the sanme anmount of
revenue, maybe nore, by getting involved in this
particul ar project. But you also want to incentivize
the project, because the state will be better off with
the project than wthout, under the analysis of
adm ni stration consultants and officials.
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2:09:10 PM

REPRESENTATI VE GARA said he needs an answer to his question
before he agrees to delete what he considers to be a very
i nportant standard.

MR. DONCHUE repli ed:

There are a nunber of factors that go into the
determination as to whether the Ilong-term fiscal
interests have been satisfied, and those are laid out
in [AS 43.82.210(b)] and there are eight factors.

[ That statute] basically contenplates a balancing of a
nunber of different considerations, so in sone sense
it's nore defined than some broad constitutiona
standard, and ... from the litigation standpoint, to
the extent that we're trying to defend ourselves
within this particular set of findings - which have
exi sted since 1998 - we want to be able to make sure
that the lawsuit is confined to satisfying ... the
bal anci ng of these principles in [AS 43.82.210(b)].

REPRESENTATI VE GARA ar gued, though, that AS 43.82.210(b) doesn't

say that "these" are the factors in determ ning whether
sonmething's in the long-term fiscal interests of the state;
instead, it says that if it's consistent with the long-term
fiscal interests of the state, the state can also develop terns
that are consistent with "the follow ng". But that is a
circular argunment and assunes that the phrase, "long-term fiscal
interests"” are defined el sewhere. He asked whether "long-term

fiscal interests" is defined somewhere else, and whether "best
interests" is defined in statute apart from the aforenentioned
court ruling.

MR. DONCHUE said that the definition of, "long-term fiscal
interests"” is not otherwise defined in the Al aska Stranded Gas
Devel opnent Act, and that he is not famliar with any statutory
definitions of, "best interests".

[ HB 2004, Version F, as amended, was hel d over.]

ADJ OURNMENT

There being no further business before the conmttee, the House
Judiciary Standing Conmttee neeting was adjourned at 2:11 p.m
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