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HOUSE BI LL NO. 2003

"An Act establishing the Al aska Natural Gas Pipeline Corporation
to finance, own, and nmanage the state's interest in the Al aska
North Slope natural gas pipeline project and relating to that
corporation and to subsidiary entities of that corporation;
relating to owner entities of the Alaska North Slope natural gas
pi peline project, including provisions concerning Alaska North
Sl ope natural gas pipeline project indemities; establishing the
gas pipeline project cash reserves fund in the corporation and
establishing the Al aska natural gas pipeline construction |oan
fund in the Departnent of Revenue; nmaking conform ng anmendnents;
and providing for an effective date."

- HEARD AND HELD

HOUSE BI LL NO. 2002

"An Act conferring original jurisdiction on the Al aska Suprene
Court for the purpose of providing judicial review of a contract
executed under the Alaska Stranded Gas Devel opnent Act, and
setting the tinme in which a contract devel oped under that Act,
or a statute of limtations regarding that contract, nust be
| egally chall enged; and providing for an effective date."
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- SCHEDULED BUT NOT HEARD
PREVI QUS COW TTEE ACTI ON
BILL: HB 2003

SHORT TITLE: NATURAL GAS Pl PELI NE CORPORATI ON
SPONSOR(S): RULES BY REQUEST OF THE GOVERNCR

05/ 31/ 06 (H) READ THE FI RST TIME - REFERRALS
05/ 31/ 06 (H JUD, FIN
06/ 02/ 06 (H) JUD AT 10: 00 AM CAPI TOL 120

W TNESS REG STER

STEVEN B. PORTER, Deputy Comm ssi oner

O fice of the Conm ssioner

Depart nent of Revenue (DOR)

Juneau, Al aska

POSI TI ON STATEMENT: Presented a general overview of HB 2003 on
behal f of the adm nistration, and responded to questions.

LOU SI ANA W CUTLER, Attorney at Law

Preston Gates & Ellis, LLP

Anchor age, Al aska

PCOSI TI ON STATEMENT: Presented a sectional analysis of HB 2003
on behalf of the adm nistration, and responded to questi ons.

ACTI ON NARRATI VE

CHAIR LESIL MGURE called the House Judiciary Standing
Commttee neeting to order at 10:30:49 AM Represent ati ves

McGuire, Coghill, Kott, Gara, and Guenberg were present at the
call to order. Representati ves Anderson and WIson arrived as
the neeting was in progress. Representative Dahl strom was al so

in attendance.

HB 2003 - NATURAL GAS PI PELI NE CORPORATI ON

10: 30: 52 AM

CHAI R McGU RE announced that the only order of business would be
HOUSE BILL NO. 2003, "An Act establishing the Al aska Natural Gas
Pipeline Corporation to finance, own, and nmanage the state's
interest in the Alaska North Slope natural gas pipeline project
and relating to that corporation and to subsidiary entities of
that corporation; relating to owner entities of the Alaska North
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Sl ope natural gas pipeline project, i ncluding provisions
concerning Alaska North Slope natural gas pipeline project
indemmities; establishing the gas pipeline project cash reserves
fund in the corporation and establishing the Al aska natural gas
pi peline construction loan fund in the Departnent of Revenue;
maki ng conform ng anendnents; and providing for an effective
date."

REPRESENTATI VE GARA spoke briefly on another topic.

10: 32: 24 AM

STEVEN B. PORTER, Deputy  Conmi ssi oner, Ofice of t he
Comm ssi oner, Departnent of Revenue (DOR), relayed that he would
be providing a general overview of HB 2003 and that M. Cutler
woul d be providing details of individual sections.

10: 33: 10 AM

LOU SI ANA W CUTLER, Attorney at Law, Preston CGates & Ellis,
LLP, in response to questions, distributed a copy of the
governor's transmttal letter, which contained a bit of a

sectional analysis, and offered to create a formal sectional
analysis for later distribution to nenbers.

REPRESENTATI VE  GARA questioned whether the legislature's
consultants have provided the l|egislature with any nenoranduns
regardi ng HB 2003.

[ There was brief discussion regarding other |egislation.]

M5. CUTLER indicated that the [consulting firn] of Geenberg
Traurig, LLP, has provided such a nenorandum to her law firm
which would be wlling to work wth the consulting firm
regarding the concerns outlined in that nmenmorandum which was
witten by Phillip C. Gldan on My 23, 2006, to Joe Bal ash,
staff to the Legislative Budget and Audit Comm ttee.

MR. PORTER added that once that was done, he and M. Cutler
could bring back anendnents intended to address any renaining
concerns that the consulting firm had.

[ Menbers expressed a desire to speak directly wth the
consul tants and M. Bal ash.]

MR. PORTER went on to explain that HB 2003 will create an Al aska
Natural Gas Pipeline Corporation ("ANGPC') that wll hold and
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finance an ownership interest in an Al aska gas pipeline and that

will participate in the decision-making aspects of noving such a
project forward, thus allowng Alaska to becone a corporate
partner - in a proposed Pipeline Project Minline Limted

Liability Conpany (LLC) Entity ("Mainline LLC') - with the three
corporations involved in the Al aska Stranded Gas Fiscal Contract
("ASGF Contract"): BP Exploration (Al aska) Inc.; ConocoPhillips

Al aska, Inc.; and ExxonMbil Alaska Production, Inc. Even
t hough the ANGPC will be a public corporation, the goal is to
make it is nmuch like a private entity, and as conmercial an

entity, as possible because, from a decision-nmaking standpoint,
the four corporations rnmust function as a single entity in order
to nove a project of this magnitude forward, and, via the ANGPC
the state will ensure that it is effectively positioned to | ook
after the public's interest while still being part of a very
commercial entity.

10: 41: 38 AM

MR. PORTER said that furthernore, the aforenentioned Minline
LLC nust be as stable as possible so that all four partners wll
know with whom they are working for at |least the next 10 years
or, if possible, for the |ife of the project. To this end, the
ANGPC wi || have a stable board consisting of two commi ssioners -
one from the Departnent of Revenue (DOR), and one from the
Department of Transportation & Public Facilities (DOT&PF) - and
five board nenbers with staggered six-year ternms who can only be
dismssed for cause, wth the purpose being to create a
financial entity rather than a political entity. The ANGPC wi ||
be exenpt fromthe Open Meetings Act so as to be able to respond
quickly to its Mainline LLC partners on particular issues that
arise, but the intent, nonetheless, is for the ANGPC board to
have regular public neetings in order to keep the public
informed, and, to that end, will set up policies and procedures
for conducting such neetings.

MR. PORTER sai d:

Another thing that we've found, in negotiating wth

private corporations, is [that] in their world,
everything is confidential unless they decide to nake
it public. In our world, everything is public unless
we decide to nmake it confidential. And that's a bit
of a conflict, ... [and] the private entities ... are
struggling with how to deal with that relationship.
So what we have recommended is that we ... [be]

subject to the Public Records Act but that we have
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specific exenptions, and we've listed them ... [in
proposed AS 41.42.520(a)].

M5. CUTLER nentioned that HB 2003 contains exenptions to both
the Public Records Act and the Open Meetings Act, and that she
woul d be providing nore details of those exenptions during her
presentation of the bill"'s individual sections.

MR. PORTER indicated that HB 2003 wll <create an environnent
wherein the information that private corporations nornally keep

private will stay private, and the information that the state
normal Iy keeps public will stay public; thus, by partnering with
t he state, t he private cor porations won' t | oose t he
confidentiality rights that they normally have. In response to
a question, he relayed that the Miinline LLC will own the

pipeline itself and that the ANGPC w Il be the [state-owned]
corporation that is the Al aska partner in the Mainline LLC

[ There was a brief discussion regarding what types of statutes
are currently listed in Title 41.]

10: 48: 47 AM

MR. PORTER nentioned that if the ANGPC is established but then
changed in the future, "the producers” - the other three
corporations/owners of the [Mainline LLC] - want to ensure that
their contractual benefits wll be naintained. For exanpl e,
should the legislature decide in the future that the ANGPC no
| onger has any confidentiality rights and that all information

shoul d be made public, this would result in a materially adverse
change to the ANGPC s ability to perform its functions as a
partner in the Minline LLC, therefore, HB 2003 provides that
any such change could result in the ANGPC s losing its voting
rights or its rights to receive confidential information

REPRESENTATI VE GRUENBERG, noting that private corporations can
easily change their internal structure via a resolution by its
board of directors, asked what protection the state wll have
under HB 2003 should one of the other partners effect a
substantial change to itself.

MR. PORTER said that issue had been discussed, and offered his
belief that the fact that the other three corporations can only
transfer to certain types of entities will "kind of" protect the
st ate. All  four partners should have the sane type of
confidentiality obligations, he opined, and so the only question
that could arise would be whether a partner violated its
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confidentiality responsibilities; under HB 2003, the penalties
for doing so would be the sane regardless of which partner it

was. He seenmed to indicate that the state won't be penalized
unl ess state statutes are changed in the future such that the
ANGPC will no longer be able to neet its confidentiality

obligations as set out in the contract.

M5. CUTLER added that her understanding is that the producers
feel that they, as private entities - particularly assum ng that
they are organi zed under the corporation |aws of Delaware - feel
that they need to have as much stability as possible when
dealing with a public corporation such as the one being
established via this |egislation. She surmised that the
| egi sl ature al so understands the inportance of having stability.
And al t hough addressing issues of confidentiality is one of the
mai n notivations for seeking certain protections, it is not the
only one.

VR. PORTER offered his  Dbelief t hat the three private
corporations would be anenable to being subject to the
af orenenti oned penalties - losing voting rights or rights to
receive confidential information - because they would never
change their corporate bylaws such that all their information
becomes public.

10: 56: 25 AM

M5. CUTLER, in response to a question, said that that particular
| anguage is located on page 11, lines 2-9, under proposed AS
41.42.210(a)(22), which reads:

(22) except for a statutory change nade by initiative
or in response to a final nonappeal able court order,
to agree that as part of an agreenent to form an owner
entity of the project that its voting rights and its
access to confidential information otherw se provided
for under the terns of the agreement nay be restricted
if this chapter is anended or another statute is
enacted, and that law has a material adverse effect on
the corporation's ability to perform its obligations
under such an agreenent; however, the corporation may

not agree to any terns that attenpt to limt the
| egislature's authority to exercise police powers of
t he state,;
MR. PORTER nentioned that the bill also contains provisions

dealing with indemification; provisions exenpting the ANGPC
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from the state's procurenent code - though the ANGPC s budget
woul d be subject to legislative appropriation; and provisions
pertaining to cash reserve funds. He indicated that the equity
of the ANGPC will be funded via a general fund appropriation and
"a project financing" with federal |oan guarantees; such wll
allow for the financing of the project with the other three

entities, t hough each m ght ultimately do "nmenber-| evel
financing,"” which will necessitate the state having a certain
| evel of flexibility wth regard to various financing

nmet hodol ogi es.

MR. PORTER noted that [the ANGPC] will have the right to create
subsidiaries for the purposes of managi ng the ANGPC s
responsi bilities. For exanple, under the project itself,
several entities such as a gas treatnment plant (GIP), an
"upstream theater pipeline,” or an entity that would own the
portion of the gas pipeline that passes through Canada m ght
need to be created as separate corporations with the sane owner
- that owner being the ANGPC.

REPRESENTATI VE GRUENBERG asked whose laws would control the
Canadi an portion of Alaska' s gas pipeline: would it be Al aska

state law, federal law, Canadian |aw, or specific Canadian
provincial or territorial |[|aw He also raised the issue of
[renvoi], indicating that the question may becone one of "who

deci des who deci des. "

REPRESENTATI VE GARA noted that the admnistration is proposing
that the Mainline LLC be governed by Del aware | aw.

MS. CUTLER relayed that she and other nenbers of her law firm
are the principal drafters of the provisions of HB 2003 that
pertain to the ANGPC. She explained that the ANGPC will be the
public corporation - simlar to the Al aska Housing Finance
Corporation (AHFC), the Alaska Industrial Devel opnment and Export
Authority (AIDEA), the Alaska Railroad Corporation (ARRC), the

Al aska Permanent Fund Corporation (APFC) - that wll perform
various functions for state governnent separate and independent
from state governnent so that liabilities and revenues

[resulting fromthe project] are insulated fromthe general fund
(GF). The ANGPC will hold a nenbership interest in the Minline
LLC, resulting in a 20 percent equity interest in the whole
pi peline project. Furthernore, the ANGPC may hold interest,
either directly or through its subsidiaries, in other aspects of
the project. Via the ANGPC, the state will build, nanage, and
operate the physical function of the pipeline; the ANGPC,
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however, wll not be responsible for selling any "gas in-kind"
it mght receive.

11: 09: 23 AM

M5. CUTLER said the "findings section" of the legislation is
i nportant because it will lay out the reasoning behind
establishing the ANGPC to begin with; so, notw thstanding any
dislike the legislature may have for such provisions, [her firm
feels that it is inportant to provide "findings" which support
the purpose of the ANGPC, because such |anguage could play a
role in any future litigation engendered by the project.

REPRESENTATI VE CRUENBERG observed that courts generally don't
think that legislative findings carry nuch weight. So if these
findings are to carry the same wight in court as court
findings, they nmust have evidentiary backing and the record nust
contain that infornmation. Furthernore if the findings in the
bill are nmeant to be cited by a court in any ensuing litigation,
the legislation ought to specifically say that the |egislature
intends the findings to be accorded particular and unusual
weight for specific reasons, and then list those reasons.
O herwise, a court mght well dismss the |egislative findings.

REPRESENTATI VE GARA acknow edged that findings are often nerely
the "findings" of a bill's sponsor and not actually anything
[that can be proven]. He characterized a ot of the findings in
HB 2003 as debatable, and thus he is inclined to just get rid of
them for exanple, finding (9) clainms that it is in the best
interest of the state to acquire an ownership interest in a gas
pipeline and that participating in the financing of such a

pipeline will maximze benefits to Al askans, and he is not sure
that all legislators would agree with that finding, considering
it, as well as sone of the other findings, to be nore opinion
than fact. Therefore, he remarked, he would prefer to not nake

findings nore binding on the courts.

REPRESENTATI VE GRUENBERG cl arified that his thought is that each
finding should be addressed/ explained by Ms. Cutler and then the
committee can decide whether to elimnate it or retain it.

CHAIR McGUI RE asked whether it is the governor's position that
HB 2003 needs to contain the findings currently I|isted.

M5. CUTLER expressed a preference for continuing to include al

of the findings so as to denonstrate the rationale behind
establishing the ANGPC. She suggested that |egislative findings
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don't necessarily have to be factual, but acknow edged that it
would be good if a majority of the l|egislature believed that
acquiring an ownership interest in the gas pipeline would be in
the best interest of the state.

11: 16: 32 AM

CHAIR McGUI RE remarked that when it cones right down to it, the
inportant issue for the legislature to address is the
establishment of the ANGPC, noting that many |legislators may
feel that findings are "fluff" and could as easily be expressed

in the form of a press release or a sponsor statenent. She
suggested that M. Cutler consider whether keeping all the
findings in the bill is worth having to take the tine to justify

each finding to the point where a majority of the commttee is
satisfied with retaining it.

M5. CUTLER acknow edged that point, but reiterated that her firm
feels it is inportant to articulate the reasoning behind
establishing the ANGPC, specifically that it is in the best
interest of the state to acquire an ownership interest and to go
out and finance a portion of the pipeline and to participate in
the construction of the project.

REPRESENTATI VE GARA pointed out that finding (9) also clains

that it will be in the best interest of the state to take gas
in-kind rather than tax it, and yet the legislature's
consul tants have stated that doing so will likely result in |ess
noney for the state. He said that he doesn't want debatable
findings included in the bill, and that he doesn't think the
findings are that inportant to the bill, particularly if the

| egi sl ature doesn't really believe in them

M5. CUTLER then referred to Section 2, which inserts a new
Chapter 42 into Title 41. Specifically, proposed AS 41.42.010
establishes the ANGPC and contains typical public corporation
| anguage, which ensures that it is both an instrunentality of
the state and legally separate from the state. Proposed AS
41.42.015 contains typical dissolution |anguage, though one
difference is that the ANGPC cannot be dissolved as long as it
has bond notes or other kinds of financing or contractual
obl i gati ons out st andi ng.

REPRESENTATI VE GARA noted that proposed AS 41.42.010 specifies

that the ANGPC gets to set the pay for its nenbers, and rel ayed
that he is concerned about that because he doesn't want a state-
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owned corporation to be able pay huge suns to its own board
menbers.

M5. CUTLER clarified that [proposed 41.42.040] establishes an
honorari um of $400 for each day or part of a day [of work] for
the public board nenbers, and provides for paynent of per diem
She reiterated that the |anguage in proposed AS 41.42.010 is
typical with respect to the state's other public corporations.
In response to further comments, she also clarified that the

ANGPC will be setting the pay scale for the executive director
and staff, and pointed out that the ANGPC s operating budget
will still be subject to |egislative approval.

11:24: 15 AM

REPRESENTATI VE  NANCY DAHLSTROM Al aska State Legislature,
of fered her understanding that the Senate intends to anmend the
provi sion pertaining to the honorarium rates and per diem and
intends to clarify whether a board nenber would receive noney if
participating in nmeetings via tel econference.

REPRESENTATI VE GRUENBERG noted that proposed AS 41.42.015
specifies that the board nmay dissolve the ANGPC but that the
di ssolution is not effective until the legislature confirns it.

M5. CUTLER reiterated that that is a typical provision for
public corporations. In response to a question, she said the
intention is that the ANGPC woul d never be left w thout a board.

M5. CUTLER referred to proposed AS 41.42.020, which pertains to
the nmenbership of the board of directors, and in response to a
guestion noted that subsection (b) specifies that t he
comm ssioners listed in subsection (a)(l1) and (2) may, iIn
witing, appoint designees if they find they are wunable to
attend a neeting.

REPRESENTATI VE GRUENBERG expressed a preference for allowing a
commi ssioner to appoint a pernmanent designee, rather than
requiring a commssioner to provide sonething in witing
authorizing a designee every tinme he/she can't attend a neeting.
He suggested adding the words, "or the conmm ssioner's designee”
to proposed AS 41.42.020(a)(1) and proposed AS 41.42.020(a)(2).

MR. PORTER agreed to investigate what the |anguage |ooks |ike

for ot her public corporations that allow for per manent
desi gnees.
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M5. CUTLER went on to nention that the five public nmenbers of

the board of directors will be chosen from the private sector
and will be expected to have recognized conpetence and w de
expertise in the oil and gas industries or the finance,
i nvestnments, or other business managenent related fields. The

goal is to have board nenbers that really understand the oil and
gas industry and the financing of nmega projects, and it is
extrenely inportant that this board be as successful as possible
in an apolitical fashion and in an appropriately independent
manner; she reiterated that board nenbers can only be dism ssed
for cause and will be appointed for six-year staggered terns so
as to provide stability.

11: 32: 52 AM

REPRESENTATIVE ~ W LSON turned attention to pr oposed AS
41.42.020(c), which references AS 39.05.055(3), and asked
whether that latter statute specifies that board nenbers shall
be non-political. She noted that proposed AS 41.42.020 doesn't
appear to specify such. "How is it going to happen if it's not
in there," she asked.

M5. CUTLER clarified that AS 39.05.055(3) pertains to the
staggering of a board's initial nenbers, and acknow edged that
she's not ever seen the term "apolitical" used in statute as a
criteria for board nenbership

MR. PORTER noted that proposed AS 41.42.020(a)(3)(A) says in
part:

(a) The corporation shall be governed by a board of
di rectors consisting of :

(3) five public nenbers appointed by the governor who
(A) do not hold any other state or federal office,
position, or enpl oynent ei t her el ective or
appoi ntive, except as a nenber of the armed forces of
either the United States or this state;

M5. CUTLER said that she was using the term "apolitical” in a
broader sense, and suggested that having nenbers serve very |ong
terms and specifying that they can only be dismssed for cause
is likely to result in board nenbers making decisions in an
apolitical fashion. She al so suggested that not having board
menbers confirmed by the legislature is one of the attributes of
a board that is expected to function independently.
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MR. PORTER, in response to a question, surmsed that the key
factor in whether someone is appointed is whether he/she wll
have the desired expertise, rather than whether he/she is
specifically apolitical.

REPRESENTATI VE KOTT referred to the |anguage in proposed AS
41.42.020(a)(3)(A) that says a public board nenber could serve
as a nenber of the arned forces of either the United States or
Al aska, and asked whether it would create a conflict if a public
menber of the board were also a nenber of the Air National
Guard, for exanple, and thus able to draw both a state per diem
check and a federal pay check.

11: 36: 47 AM

MS. CUTLER said she would research that issue further, but
mentioned that this |anguage was nerely copied from other
st at ut es.

REPRESENTATI VE GARA suggested that perhaps there should be a
requirenent that a public board nenber not have donated to a
particular party or gubernatorial candidate in the previous 10
years, or a requirenent that a public board nenber not be an
enpl oyee of or have a contract with any of the other Minline

LLC partners. He also nentioned that a state enployee m ght
have much to offer as a public board nenber but would be
precl uded from doing so under the bill's current |anguage.

REPRESENTATI VE GRUENBERG suggested that they renove the | anguage
that would allow a menber of the armed forces to serve on the
ANGPC s board of directors, characterizing it as inappropriate
to have active duty mlitary personnel serving on this kind of
board, particularly given that active duty mlitary personnel
al ready have inportant responsibilities to fulfill. He also
noted that the term "recognized conpetence and w de experience”
is a subjective termopen to interpretation by the governor.

M5. CUTLER acknow edged that point, but posited that if someone

was appointed but did have those qualifications, the argunent
could be made that there had been a violation of the statute.

REPRESENTATI VE GRUENBERG asked whether those holding | ocal
office should al so be excluded fromthe board.

MS. CUTLER said that would be a policy call for the |egislature
to nmake.
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REPRESENTATI VE GRUENBERG asked why the legislature shouldn't
confirm appointees to this board. He al so questioned whether
doing so woul d be constitutional.

M5. CUTLER noted that the AHFC, the AIDEA, and the APFC do not
require legislative confirmation, though the Al aska Natural Gas
Devel opnent Authority (ANGDA) and the ARRC do, so that too is a
policy call.

MR. PORTER, in response to a question, explained that they'd
| ooked at different nodels, and had sinply decided to choose one
that didn't require legislative confirnmation.

REPRESENTATI VE DAHLSTROM too noted that if active duty military
personnel were appointed as board nenbers, they mght get
deployed and thus wouldn't be able to participate in board
meeti ngs, even via tel econference.

MR. PORTER, in response to a question, offered his understanding
that the designees referenced in proposed AS 41.42.020(b) could
be appointed in advance. In response to another question, he
rel ayed that the thought was that a seven-nmenber board was of
sufficient size to be both effective and retain enough
experti se.

11:48: 31 AM

M5. CUTLER turned attention to proposed AS 41.42.030 and
explained that it pertains to the actual neetings of the board,
and described the quorumrequirements listed therein as typical.
She said that although the board is required to neet at |east
four tines a year, she expects that it will neet nore often than
that, particularly during the project's inception. She referred
to proposed AS 41.42.030(b)-(d) and said these provisions are
intended to ensure that the board is able to function
efficiently; proposed AS 41.42.030(b)-(d) read:

(b) The board shall neet at the call of its chair.
(c) The board nay neet and conduct business by

t el econf erence. A neeting conducted by the board by
tel econference has the sane legal effect as a neeting
i n person.

(d) AS 44.62.310 - AS 44.62.312 do not apply to

nmeetings of the corporation. The board shall adopt a
policy and procedures for conducting one or nore of
its meetings in public each year.
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M5. CUTLER assured the conmittee that proposed AS 41.42.030(d),
the Open Meetings Act exenption, is not intended to keep from
the public information that should be shared, and that the board
will be adopting policies and procedures for conducting one or
nore of its neetings in public every year; additionally, the
Legi sl ative Budget and Audit Committee has audit authority over
the ANGPC, the ANGPC s operating budget is subject to
| egislative approval, and an annual report is required. She
indicated that some of the technical requirenents of the Open
Meetings Act <could create problenms; for exanple, one such
requirenent is that reasonable notice be given, and yet the
courts have never expressly determned what such entails.
Instead the courts have only indicated that what constitutes
"reasonable” notice wll depend on the how conplicated or
controversial an issue is. Gyven that the ANGPC will be dealing
with some pretty big decisions, even if +the proposed bill
specifies a specific notice period, it could still potentially
run afoul of the Open Meetings Act.

M5. CUTLER said that additionally, the Open Metings Act
requires that notice be given in accordance with the entity's
regular practice, and for the ANGPC, this may vary as the
proj ect progresses. For example, during the construction phase
of the project, in order to satisfy its obligations to the
Mai nl ine LLC, the ANGPC may need to neet very frequently and on
very short notice. She acknow edged that [this exenption for
the Open Meetings Act] is an wunusual feature for a public
corporation, though the ARRC has simlar |anguage. Wth regard
to the issue of executive sessions, although the Open Meetings
Act allows public corporations to go into executive session, the
courts have not been particularly clear about what issues can be
dealt with in executive session.

M5. CUTLER reiterated that the proposed exenption to the Open
Meetings Act is not intended to keep information from the
public; rather, the board wll adopt policies and procedures
regardi ng when neetings will be open to the public and when they
won't, but won't be tied to the restrictions inposed by the Open
Meetings Act and the court's interpretations of that Act.

11:54: 44 AM

REPRESENTATI VE GARA asked Ms. Cutler to consider drafting
| anguage that would allow nenbers of the public to request
information fromthe board. He sought assurance that nothing in
HB 2003 or the ASGF Contract will allow the board to change the
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state's rights and duties as listed in the Minline LLC
[ agreenment] w thout sone sort of state oversight.

MR. PORTER said the board can do nothing to change the ASGF
Contract, which wll outline the state' ownership rights
regarding royalties and taxes; however, wth regard to the
Mai nl ine LLC agreenent, there will be points in tine when the
board of the ANGPC, which, again, is a partner in the Minline
LLC, wll have to make decisions regarding ownership issues.
For exanple, should the state ultimtely want to have |ess
ownership/equity interest in the project, the board nust retain
the flexibility to effect such a change.

REPRESENTATI VE GARA said that since the state is taking on 20
percent of the risk, he wants to ensure that the state gets the
maximum it can fromthe sale of any interest. He asked who gets
to make the final decision regarding the sale of such interest.

MR. PORTER said the ANGPC s board woul d make that deci sion.

M5. CUTLER nentioned that HB 2003 doesn't explicitly say that,
but the state's interest in the project will be held by the
ANGPC, and so the board is the entity that will be making those
types of decisions, not the governor. She posited that if ever
the board does decide to sell part [or all] of the state's
interest, there will be hearings regarding that process. Again,
the idea behind the bill is to set up a separate and i ndependent
corporation that will perform "this function”™ on behalf of the
state; therefore, the decisions will be nade by the board of
t hat corporation

12:01:22 PM

M5. CUTLER nentioned that |anguage on page 22, lines 12-13,
states that neither the ANGPC nor an owner entity of the project
is subject to the Open Meetings Act.

REPRESENTATI VE DAHLSTROM rel ayed she has concerns with regard to
board nenbers  of the ANGPC being able to vote via
tel econference, and noted that the bill doesn't specify any
residency requirenents for the public nenbers of the ANGPC
boar d.

CHAIR MGJ RE announced that the commttee would recess for
| unch.

1:19: 10 PM
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CHAIR MGURE called the House Judiciary Standing Conmmttee
nmeeting back to order. Representatives MQiire, Kott, WIson

Gruenberg, and Coghill were present at the call back to order.
Representative Gara arrived as the reconvened neeting was in
progress. Representative Dahlstromwas also in attendance.

M5. CUTLER, in response to earlier coments, acknow edged that
HB 2003 does all ow neetings to be conducted by tel econference.

MR. PORTER nentioned that Senate conmttee nenbers had concerns
about just one or two board nenbers controlling the decision-
maki ng process. However, what nust be renenbered is that the
ANGPC board won't be making decisions on its own; instead, there
will essentially be four separate boards naking decisions
jointly with each other. Another thing to consider is that
technol ogy has advanced to the point that neetings can be
successfully conducted wi thout participants necessarily being in
the same l|ocation; furthernore, there could be the issue of
menbers needing to be able to neet and vote on issues very
qui ckly but not being able to travel to a particular neeting
| ocation, though the latter would be the preference.

M5. CUTLER, on the issue of the bill's lack of residency
requi renents, said that any Canadian subsidiary entity of the
Mai nline LLC might inpose Canadian residency requirenents and
therefore it mght be best to not stipulate that every nenber of
the ANGPC s board be a US. citizen. She also offered her
belief that there are no constitutional requirenments of such,
but noted that some other state-owned corporations specify that
there be a geographical bal ance anong board nenbers or that at
| east some - or certain - nenbers be [Al aska] residents or, as
does HB 2003, that nenbers sinply have expertise in certain
fields.

REPRESENTATI VE DAHLSTROM acknow edged that perhaps there are
only a handful of persons in the world with the necessary
expertise and thus the board mght not necessarily consist
solely of Al askan or even U S. citizens.

MR. PORTER said the focus thus far has been on the expertise
menbers ought to have, but the admnistration is assum ng that
it would be seeking Al askans as board nenbers, though it m ght
be good to have a board nmenmber "wi th sone Canadi an expertise."

REPRESENTATI VE DAHLSTROM said she would prefer to have that
issue clarified in the bill.
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MR. PORTER asked that sone flexibility be provided so as to be
able to obtain the needed expertise - for exanple, perhaps
specify that not all five public nmenber need to be Al askans.

1: 29: 14 PM

M5. CUTLER then referred to proposed AS 41.42.035 - regarding
mnutes of neetings - and characterized it as a typica

provision; it sinply requires that the board keep mnutes of
each neeting, distribute copies to the governor and the
Legislative Budget and Audit Commttee, and nmake copies
available to the public, though it does specifically provide
that informati on deened confidential under proposed AS 41.42.520
shall be redacted. She said that proposed AS 41.42.040 contains
| anguage regardi ng honorariuns, and transportation and per diem
al | onances. She offered her wunderstanding that nenbers who
participate in neetings via teleconference would receive the
honorarium adding, however, that she would be doing further
research on that issue. Menbers will also get transportation
and per diemas currently provided for in AS 39. 20. 180.

M5. CUTLER explained that proposed AS 41.42.045 pertains to
removal of the ANGPC s public board nenbers and the filling of
any vacanci es on the board.

REPRESENTATI VE GARA, referring back to proposed AS 41.42.035,
noted that there is no requirenent that tape recordings of the
board' s neetings be kept.

M5. CUTLER said she is not aware of any legal problem wth
i ncluding such a requirenment in the bill.

REPRESENTATI VE KOTT asked why the honorarium anmount is $400.

M5. CUTLER offered her recollection that they nerely picked the
same amount that the APFC specifies for its board nenbers.

REPRESENTATI VE KOTT nentioned that the ARRC board nenbers also
recei ve that anount.

IVS. CUTLER indicated that the goal was to establish a
substantial enough honorarium so as to attract individuals that
would be willing to serve on a board that has a lot of work to
do.
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M5. CUTLER then relayed that proposed AS 41.42.050 contains
typi cal |anguage authorizing the board to delegate the ANGPC s
admnistration to an executive director. The | ast sentence in
proposed AS 41.42.050 - which says, "The board may delegate to
its executive director, officers, and agents of the corporation
those powers and duties as it considers necessary or desirable"
- is intended to provide the board with the authority to
del egate appropriate powers and duties to the executive director
and staff. For exanple, because the Mainline LLC is going to
have a managenent conmittee as well as other commttees, and
because the board won't be working every day, the representative
to the nmanagenent committee or sonme of the other commttees
could actually be the executive director or a higher-level staff
menber.

1: 35: 20 PM

MS. CUTLER then referred to proposed AS 41.42.060 and expl ai ned
that it requires the ANGPC board to enpl oy an executive director

- he/she would be an "at wll" enployee of the board - and
authorize himher to enploy other staff, all of whom would serve
"at wll" to the executive director. Such staff, as is typical

coul d not be nmenbers of the board and woul d be exenpt enpl oyees.

REPRESENTATI VE KOTT surm sed, then, that such enployees would
essentially be enpl oyees of the state.

MR PORTER concurred.

M5. CUTLER, in response to a question, relayed that the
executive director wuld in effect be the chief executive
of ficer (CEO.

REPRESENTATI VE GARA pondered whether the state - via the
governor or conm ssioner - should have the right to say who the
executive director is.

MR. PORTER said such would be highly unusual, adding that the
individuals with the expertise - the ANGPC board nenbers - are
in the best position to determ ne whom they could best work with
and who woul d best suit their requirenents.

REPRESENTATI VE COGHI LL surm sed that the ANGPC board could act

qui ckly should any action against an executive director be
necessary.
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MR. PORTER opined that although the personnel funding is
currently available, it is really the responsibility of the
ANGPC board to pick its own executive director and his/her
responsibility to in turn pick his/her own staff.

CHAIR MGU RE agreed, noting that if an executive director is at
odds with the board it will result in a dysfunctional situation.

REPRESENTATI VE GARA opi ned that they should insert |anguage that
woul d provide the state with additional oversight in the hiring
of the executive director.

VR. PORTER suggested that as a practical matter, t he
admnistration mght nmake recommendations regarding who the
first executive director ought to be, but it will still fall to
t he ANGPC board to make the final determ nation regarding who it
hires for that position, since it should be soneone the board
can work with.

1: 41: 50 PM

M5. CUTLER pointed out that there will be two conm ssioners on
the board anyway, [and so they can provide input on that issue
fromthe State's perspective].

REPRESENTATI VE KOIT asked whether there are any other boards or
comm ssions that are allowed to establish the pay scale of its
enpl oyees, and whether there is currently an upper limt on pay
for the staff of the ANGPC board. He expressed concern that the
executive director could end wup being paid nore than a
conmi Ssi oner.

MR. PORTER said the latter could very well happen because [the
state] generally doesn't offer wages comensurate with what one
with sufficient expertise could get working for the private
sector, and the board needs to hire soneone of professional

quality and pay hinlher sufficiently because he/she wll be
representing the state in negotiations with the aforenentioned
producers. He noted that the Al aska Natural Gas Devel opnent

Authority (ANGDA) board also sets its executive director's
salary, and that [that amount] is submtted to the |egislature
via the DOR and is subject to legislative approval via the
budget process. The sane would be true of the ANGPC s executive
director's salary recommendation, and so the legislature wll
have the final say regarding what the board's staff is getting
pai d.
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M5. CUTLER also pointed out that Ianguage in proposed AS
41.42.060(b) specifies that the value of the conpensation paid
to the executive director cannot exceed the value of the
servi ces he/she provides to the board.

REPRESENTATI VE KOIT remarked, however, that if the executive
director is hired while the legislature is not in session, it is
unlikely that the legislature, during the next session's
budgetary process, would cut that salary even if it were too
hi gh. On a previous topic, he noted that his staff has
conducted sone research and has found that the AHFC board
menbers do receive the honorarium when participating in neetings
vi a tel econference.

REPRESENTATI VE W LSON surnmised that the board will have to pay
quite a bit in order to draw soneone of the quality necessary to
serve as its executive director.

REPRESENTATI VE COGHI LL asked whether the phrase, "the value of

the consideration provided to the corporation” 1is standard
| anguage, and how the value of that will be determ ned.
1:47:11 PM

M5. CUTLER said it is not necessarily standard |anguage, though
it is language that was reconmended by other nenbers of her
firm

REPRESENTATI VE COGHI LL indicated that the question of how that
value will be determned nmust still be addressed, and suggested
that they add | anguage that woul d do so.

REPRESENTATI VE GARA opined that it is unlikely that the anount
of an executive director's salary would be challenged on the
basis that it doesn't neet the statutory requirenent that it
equal the value of the service provided; in other words, once
the salary is set by the board, that will be it. He rel ayed,

therefore, that he wll be offering an anendnment that wll
require State oversight when setting both the board's salary and
the staff's salary - oversight provided by perhaps the

conmmi ssi oner of the DOR

REPRESENTATI VE COGHI LL said such an amendnent would in essence
be providing veto power to one of the board nmenbers.

CHAIR McGU RE opined that any question of whether soneone is
over conpensated ought to be addressed by the |egislature, and

HOUSE JUD COW TTEE - 20- June 2, 2006



expressed concern with providing the conm ssioner of the DOR
with special powers, particularly given that he/she is nmeant to
be a menber of the board.

MR. PORTER, in response to a question, indicated that it is
anticipated that the executive director would serve both as the
board's admi nistrator and as the project manager; furthernore
he/she would nost likely serve as the State's representative on
the Miinline LLC s nmanagenent conmmttee, and therefore would
have to have substantial anount of expertise and ability to |ead
"the staff and the teamforward."

M5. CUTLER indicated that the |anguage regarding how the ANGPC s
board chooses its executive director and how he/she chooses
other staff is simlar to the |anguage currently governing the
APFC board. She expressed the hope that the salary authorized
by the board wll be sufficient to attract a conpetent
i ndi vi dual .

1: 54: 00 PM

V. CUTLER, turning attention to proposed AS 41.42.070
explained that the attorney general would act as the ANGPC s
| egal advisor and would hire legal firns as necessary to provide
any additional expertise that's needed. Proposed AS 41.42.080
contains typical |anguage, she remarked, and states that board
menbers and the executive director are subject to the financia
di scl osure provisions of AS 39.50, and that if they or any other
nmenber of the staff acquire, own, or control any kind of an

interest - direct or indirect - in any kind of an entity that
has anything to do with the pipeline project, then they are
required to disclose such interest; such disclosure will becone
a matter of public record and will be included in the board's
m nut es.

M5. CUTLER relayed that proposed AS 41.42.200 outlines the
pur poses of the ANGPC, and that proposed AS 41.42.210 outlines
the ANGPC s powers - both typical powers and powers specific to
t he ANGPC. And al though sonme of the specific powers outlined

may seem overly specific, they will ensure that the ANGPC has
the flexibility it needs to function as it should over the nmany
years of the project. Furthernore, "power" (24) acts as a

“catchall power"™ in that it would allow the ANGPC to "act in any
manner, or perform any function, necessary or incidental, to
ef fectuate other powers enunerated in or necessarily inplied by
this chapter”; the purpose of this power is to ensure that any
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necessary actions can be taken in the future to deal with as yet
unf or eseen ci rcunst ances.

M5. CUTLER, referring to sone of the other specific powers,
expl ained that they will ensure that the ANGPC wll be able to
obtain an ownership interest in the project; operate the
proj ect ; issue bonds or incur other fornms of financing
obligations as necessary; obtain, sell, or lease interest in
property, including its ownership interest in the project, when,
in the judgnment of the ANGPC, doing so is necessary to further
its pur poses; ent er into agreenents W th ot her
countries/governnents; apply for permts and |icenses; enter
into any contracts or agreements to carry out the project and
perform all of its obligations under any such; obtain lines of
credit and borrow noney; pur chase i nsurance; enter into
indemification or confidentiality agreenents; and accept noney
or gifts fromother entities.

2: 00: 28 PM

M5. CUTLER referred to power (22) and explained that it is
intended to provide stability by assuring the potential partners
that the ANGPC may | ose sone of its voting rights or access to
confidential information if another statute is enacted by the
| egislature that can be shown to have an adverse effect on the
ANGPC s ability to performits obligations. However, power (22)
specifies that the ANGPC may not agree to any terns that attenpt
tolimt the legislature's authority to exercise police powers.

MR. PORTER opined that a simlar change in statute via the
initiative process ought to be viewed the sane as a change nade
via statute; therefore, perhaps the |anguage of power (22) ought
to be changed to reflect that point.

M5. CUTLER referred to power (23) and explained that it allows
the ANGPC to authorize any paynents or distributions owed to it
to be paid to anyone it specifies in furtherance of the
satisfaction of its obligations. For example, if the ANGPC
i ssues revenue bonds, it could instruct that the dividend stream
fromthe Mainline LLC go directly to the payoff of those bonds,
t hus making them nore marketable. She offered her understandi ng
that this concept is not new, though under HB 2003, it can also
be applied to any other project and financing costs - not just
bonds.

MR. PORTER noted that power (23) wll essentially allow the
Mainline LLC to deduct its operating costs from any dividends
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subnmitted to the state. In response to coments, he relayed
that the bill also creates sonme structure upon which the state
can negotiate the Minline LLC, in other words, sonme of the
clauses in HB 2003 may well also end up in the Minline LLC
agr eenent .

2:09: 24 PM

REPRESENTATI VE GARA asked whether a draft Mainline LLC agreenent
exi sts yet.

MR. PORTER indicated that the fornulation of that agreement is
still in progress, and as soon as a final tenplate is arrived at
it wll be submtted to the legislature and the public.

REPRESENTATI VE GARA expressed concern that the bill would in
essence allow the ANGPC to accept the Minline LLC agreenent
even if it contains clauses that the |egislature doesn't approve
of .

MR. PORTER remarked that it won't be possible to legislate every
detail of a potential Mainline LLC agreenent; instead the state
hopes to arrive at a final draft tenplate upon which the state
will then negotiate five or six agreenents.

REPRESENTATI VE GARA opi ned that the |egislature ought to be able
to review that draft tenplate before it conpletes work on
| egi sl ati on establishing the ANGPC and its powers.

MR. PORTER opined that the ANGPC ought to have been created two
years ago so that it could now be negotiating the Miinline LLC

agreenent, and pointed out that nothing in the bill says that
the ANGPC nust sign the tenplate agreenent. Once a tenplate is
arrived at, the ANGPC will sit down, under direction from the
| egi slature, and renegotiate [a final] Minline LLC agreenent;
although this process wll take sone time, it is the ANGPC s

responsibility to do it's own negotiating on behalf of the
state, but it nmust first be established.

REPRESENTATI VE GARA of fered his understanding that the ANGPC, as
a mnority owner, won't be able to stop the other three partners
from doing sonmething that they three all agree upon. He asked
whether the legislature will end up having to approve the
proposed ASGF Contract - because certain deadlines elapse -
before it gets a chance to see, and perhaps change, the draft
Mai nl i ne LLC agreenent.
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2:15:24 PM

MR. PORTER said he would research that issue, adding that the
intent all along has been to get the ANGPC and its board set up
so that its nenbers can review the [draft] Minline LLC
agreenent and the proposed ASGF Contract, and get fully up to
speed and neke deci sions regardi ng whether to sign the agreenent

as it exists or whether to renegotiate its terns. I f the ANGPC
and its board is not set up in a tinely fashion, conformng
anmendnents  wil | be considered that woul d provide the

comm ssioners wth the authority to nove forward wth the
proj ect .

CHAIR MGUI RE expressed a preference for going the route of
establishing the ANGPC and its board, and asked when the
aforenentioned alternative would be triggered.

MR. PORTER indicated that there is still a wi ndow of opportunity
for the ANGPC and its board to be set up if HB 2003 is passed in
the next few days; currently the admnistration is working on
setting up board nenbers so that they may choose an executive
director who in turn can be briefed on the contract so as to
have a working knowl edge of the project. He posited that any
board nenbers chosen w Il have the expertise and experience
needed to start working on the project right away. | deal | y
several of the Minline LLC agreenents necessary to nobve the
project forward will be ready to be signed at the sane tine that
the proposed ASG- Contract is ready to be signed; this wll
allow the project to nove forward inmediately, but it also
requires that the state continue negotiating on the Mainline LLC
agreenents in the neantine. O herwise the process wll Dbe
del ayed until the state, in whatever form has sufficient tine
to execute those agreenents.

CHAI R McGUI RE expressed her hope that the commttee can focus on
the nmerits of the ANGPC and what the committee thinks it should
ook like, and that to the extent that the conmmttee would |ike
to make anmendnents regardi ng how the board is set up or how nuch
its nenbers or staff are paid, that the commttee would be ready
to start anmending the bill. To the extent that nenbers oppose
the proposed ASGF Contract as a whole or have opinions on the
Mai nline LLC agreenents, she suggested that nenbers wll have
further opportunity to voice those concerns, particularly given
that this bill nust still go to the House Finance Conmitt ee.

[Following was a brief discussion regarding how the comittee
i ntended to proceed over then next few days.]
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The commttee took an at-ease from2:22 p.m to 2:35 p.m

M5. CUTLER, with regard to public corporations taking nenbership
interests in LLCs, pointed out that the APFC already does so,
t hough she acknowl edged that that is not the sanme as what's
bei ng proposed via HB 2003. The legal structure being proposed
is to set up a separate and independent public corporation that

wll hold the state's interest and manage the state's interest
in the project, and that it will be the board of that public
corporation that wll hold the nenbership interest in the
Mainline LLC and wll therefore be the entity making the

deci sions regardi ng whether to agree to the forthcom ng Minline
LLC agreenent. She rem nded nenbers that there is precedent for
this concept though it is a bit different sinply because of the
magni tude of the project and what will be required to conplete
it.

2:37: 57 PM

M5. CUTLER, with regard to the question of whether |egislative
confirmation of t he ANGPC s boar d menber s woul d be
constitutional, said that she has just been told that there is a
court case which held that at |east under sone circunstances,
| egislative confirmation can be unconstitutional if the [Al aska
State] Constitution doesn't expressly provide for it. I n
response to a request, she indicated that she would attenpt to
provide the commttee with sonething in witing on this issue.

REPRESENTATI VE GRUENBERG questioned whether there wll be tax
consequences of proceeding as HB 2003 proposes.

M5. CUTLER said that whether the ANGPC will obtain a tax exenpt
ruling from the Internal Revenue Service (IRS) is unknown, but
her understanding is that the intent is for the ANGPC to seek
just that.

MR. PORTER noted that the [ANGPC] probably won't be able to
create a tax exenpt organization in Canada, and so to the extent
that there is a Canadian tax liability, the [ANGPC] wll be
t axed.

REPRESENTATI VE GRUENBERG asked whether it would be possible to

insert a tax rebate provision in any agreenent developed wth
Canada.
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REPRESENTATI VE GARA asked whether there is anything proposed in
the bill - with regard to setting up the ANGPC - that they ought
to do differently so as to get a favorable ruling on the tax
consequences on the bill.

M5. CUTLER said her firmtried to draft the bill with that in
mnd, attenpting to put the ANGPC in the best light for tax

pur poses, though it is not assured that the ANGPC will receive a
tax exenpt ruling. She indicated that [her firm would be
willing to consider any additional suggestions that Legislative

Legal and Research Services could provide.

REPRESENTATI VE GARA expressed a preference for having nore input
fromtax experts regarding whether the bill should be changed so
that a tax exenpt ruling is nore likely.

2:43: 00 PM

M5. CUTLER then referred to proposed AS 41.42.220, and noted
that it would authorize the ANGPC to establish wholly owned
subsidiary entities ("Ancillary LLCs") for +the purpose of
owni ng, financing, or operating any portion of the project in
order to carry out the ANGPC s purposes. These Ancillary LLCs
may be either profit or nonprofit entities and my be
established in jurisdictions outside of Al aska, though they nust
be set up in a manner that is consistent with the purposes of
[ proposed AS 41.42]. Ancillary LLCs may be necessary - and in
the state's best interest or in the project's best interest -
for the portion of the project that runs through Canada, for the
GIP, for a "liquids extraction plant,” for feeder l|ines, and for
per haps other elenents of the project.

M5. CUTLER said that Ancillary LLCs will be doing the actual
work, but would be set up and controlled by the ANGPC board,
which would determne the powers and assets of the Ancillary
LLCs and would choose, with the governor's consent, the nenbers
of their boards; furthernore, Ancillary LLC board nenbers would

serve at the pleasure of the ANGPC board. Under this concept,
the ANGPC will be the entity, legally, that controls the entire
proj ect . She nentioned that the State's Canadian counsel has

advised the State that there mght be particular things about
Canadian law, in a particular jurisdiction or province, that
woul d require a board to be set up in a certain way, and so for
this reason the |anguage in the bill governing the set up of any
Ancillary LLC and its board does not |ook exactly like the
| anguage pertaining to the set up of the ANGPC and its board.
However, the bill does specify that <certain provisions -
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principally those found in Article 4 of the bill, proposed AS
41.42.400 through proposed AS 41.42.440 - do apply to any
Ancillary LLC established under "this chapter."”

M5. CUTLER relayed that "this is one area” [of the bill] about
which her firm is very interested in speaking wth the
| egi sl ature's consultants, because her firm doesn't necessarily
agree with suggestions nade the consultants. "W're going to be
dealing with different jurisdictions, and we need to give these
[Ancillary LLCs] the flexibility to nmeet the requirenents of the
|aw of those jurisdictions, and so that is why this is set up
flexibly and not as strictly as sone mght suggest it should
be," she remarked. In response to a question, she indicated
that her firm would particularly like to discuss the issue of
[Ancillary LLCs] with the | egislature's consultants.

REPRESENTATI VE GARA asked whether conprom se |anguage such as
"shall be organized under Alaska |aw except where necessary"
would be sufficient to alleviate concerns regarding what
jurisdiction the [Ancillary LLCs] fall under, while stil

providing for sonme flexibility. He al so expressed a preference
for the ANGPC to be organized under Alaska l|law rather than
Del awar e I aw, because, accordi ng to t he | egi slature's

consultants, Delaware law is |less protective of mnority
shar ehol der rights.

MS. CUTLER clarified that it's the Mainline LLC, not the ANGPC
t hat woul d be organi zed under Del aware | aw.

CHAIR McGU RE said the ANGPC would be organized under Al aska
I aw.

M5. CUTLER concurr ed. She offered her hope that the Minline
LLC agreenent that is in the process of being negotiated wll

beconme the tenplate for all the various segnments of the project.
Currently, however, [it specifically pertains] to the portion of
the project that is the main pipeline in Al aska. Furt her nore

it is anticipated that other agreenents wll be necessary in
order to acquire an interest in other aforenentioned segnents of
t he project. She reiterated her argunment that flexibility for
the Ancillary LLCs will be necessary, particularly if
jurisdictional issues cone into play. Al so, there are many
busi ness-related issues to consider when deciding where to
incorporate an entity, and so the decision regarding where to
incorporate [an Ancillary LLC] wll need to be made by the ANGPC
in conjunction with its partners in the Mainline LLC
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MS. CUTLER suggested that the |anguage offered by Representative
Gara may not necessarily be the nost appropriate, but if this
issue is of concern to a majority of the commttee, her firm

will try to conme up with suitable |anguage, perhaps something
along the lines of, "unless conflicts with the laws of the
resident jurisdiction". Canadi an counsel has the concern, she

rel ayed, that the state mght be put in a position of not being
able to take advantage of incorporation in Canada. And in the
interest of making [the ANGPC] a flexible entity, the drafters
have del i berately not provided for interlocking directorships.

2:55: 04 PM

REPRESENTATI VE GRUENBERG referred to |anguage on page 11, line
18, and suggested that the term "wholly owned subsidiary
entities" ought to be nmade nore flexible in case there is a need
for something that isn't wholly owned or isn't a subsidiary. He
al so suggested that proposed AS 41.42.220 shouldn't limt the
organi zational jurisdictions of the Ancillary LLCs to just
Canada and the United States. He then referred to the | anguage
of proposed AS 41.42.220(c) and observed that it gives the ANGPC
board menbers total carte blanche over the Ancillary LLCs'
boar ds. He expressed concern that this provision won't provide
the state with enough oversight of any Ancillary LLCs.

MR. PORTER pointed out that the ANGPC, via the bill, wll have
al ready been given total authority to nanage the entire project
as it sees fit, and proposed AS 41.42.220 nerely allows the
ANGPC to establish other entities as necessary to fulfill its
responsi bilities.

REPRESENTATI VE GRUENBERG indicated that he is a little wary of
all owi ng such to occur because the Ancillary LLCs could neither
be controlled by nor have to report to the |egislature.

M5. CUTLER rel ayed that Canadi an counsel [wanted to ensure] that
the boards of Ancillary LLCs would be selected by the ANGPC
board, and that her firm had |egal concerns because Article 111

Section 22, of the Alaska State Constitution says in part: "All
executive and administrative offices, departnents, and agencies
of the state governnent and their respective functions, powers,
and duties shall be allocated by law anong and within not nore
than twenty principal departnments, so as to group them as far as
practicable according to major purposes.” There is case |aw
stating that public corporations are appropriately public under
the Al aska State Constitution, and her firmwanted to be able to
argue that subsidiary entities established under HB 2003 would
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be under the purview of Al aska's executive branch, but Canadi an
counsel has warned that Canadian |aw requires the principal
board to appoint the board of a subsidiary. Therefore the
| anguage currently in proposed AS 41.42.220 is intended to
address both concerns. She indicated that the goal is to have
the ANGPC exhibit control over all Ancillary LLCs so as to
precl ude the devel opnent of any "rogue" entity.

M5. CUTLER, in response to questions, said it is expected that
the governor wll give his/her consent of Ancillary LLC board
menbers in witing, and offered her belief that the ANGPC w ||
have the authority to establish [its own internal operating
procedures].

CHAIR McGUI RE relayed that she is attenpting to arrange for the
| egislature's consultants to be available at a later neeting to
di scuss issues of concern to nenbers, one of those concerns
being that HB 2003 nerely authorizes a handoff of power and
responsibility to entities that the State will have no contro
over. She offered her belief, though, that the | anguage on page
11, line 23, which says, "in a manner that is consistent with
t he purposes of this chapter” will link any Ancillary LLCs with
t he ANGPC.

REPRESENTATI VE GARA asked Ms. Cutler to draft an amendnent to
proposed AS 41.42.220 such that any Ancillary LLCs would be
organi zed under "Al aska |aw except where necessary to proceed
with the project or mnimze tax liabilities to the state".

3:09: 36 PM

M5. CUTLER then referred to Article 3 of the bill - the
financial provisions - and said it allows the ANGPC to issue
bonds and enter into other forns of financing obligations as
necessary. She offered her belief that it contains |anguage
simlar to other public corporations of the state, adding that
the expectation is that nost financing wll occur through
strai ght revenue bonds or revenue bonds "with the state's nora
obligation.” She noted that |anguage on pages 22 and 23 defines

"financing obligations" and essentially provides for things
ot her than bonds.

M5. CUTLER, in response to a question about dividends being

returned directly to the state, referred to her earlier coments
regardi ng power (23) outlined in proposed AS 41.42.210.
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REPRESENTATI VE GRUENBERG  asked whet her certificates of
participation ought to be included in the aforenentioned
definition.

MS. CUTLER surm sed that such would be covered under "interim
certificates" and "grant anticipation notes", but said she would
research that issue further.

REPRESENTATI VE GARA asked whether the | anguage on page 16, line
26, would allow the ANGPC to sell all or part of the state's
interest in the pipeline for a price that perhaps the
| egi sl ature woul dn't be happy with.

M5. CUTLER said that that |anguage is standard for "validity of
pl edge" provisions regarding bonds, and sinply clarifies that if
the revenues from this project are already pledged to a bond
issue, and then the ANGPC |ater decides to sell the state's
interest, the ANGPC would not prohibited from doing so unless
the sale is restricted by the actual pledge itself through the
trust agreenent.

3:14: 50 PM

REPRESENTATI VE GARA said he wants to ensure that somewhere in
the bill is a provision that will preclude the ANGPC board from
selling the state's assets for a price that the state wouldn't
agree to.

M5. CUTLER said that the bill contains no such provision;
simlar to the APFC - which doesn't get perm ssion from either
the admnistration or the legislature before selling or buying
assets - the ANGPC is conpletely separate and independent from
the state in that regard.

REPRESENTATI VE GARA said that concerns him

REPRESENTATI VE W LSON suggested addi ng | anguage to the bill such
that the legislature would be informed of any potential action
that woul d adversely affect the state's revenue.

M5. CUTLER, in response to questions regarding vacancies on the
ANGPC board, pointed out that |anguage on page 6, |ines 29-31,
allows the governor to "pronptly nmake an appointnment to fill a
vacancy on the board", and that such authority is not limted to
the public nenbers, though she acknow edged that perhaps the
| atter point could be nade clearer in the bill.
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CHAIR McGQUIRE returned to the issue of the ANGPC selling the
state's assets, and suggested that perhaps the validity of
pl edge provision could be narrowed to ensure that the entirety
of the state's interest could not be sold wthout sone sort of
state approval .

MR. PORTER acknow edged that point.

CHAIR McGQU RE referred to the APFC board and pointed out that
there has always been a tension between it and the |egislature
regardi ng how nmuch | atitude should be given and how nmuch control
should be retained when deciding what should be done with the
state's assets.

M5. CUTLER, in response to a question, offered her belief that
the language in Article 3 is standard |anguage except for the

term "or other financing obligations". Referring to |anguage
on page 15, lines 9-11, she said that one would only want to
establish capital reserve funds if it wll enhance the

mar ketabi ity of bonds or other financing obligations.
3:25:01 PM

M5. CUTLER went on to explain that Article 4 of the bill,
proposed AS 41.42.400 through proposed AS 41.42.440 - details
the operations of the ANGPC. Specifically, proposed AS
41.42. 400 establishes a gas pipeline project cash reserves fund
consisting of appropriations from the |egislature and noney or
ot her assets transferred to it by the ANGPC. She characterized
the language of this provision as typical |anguage simlar to
that governing the state's other public corporations. Assets in
this fund may be pledged to pay bonds, get lines of credit, or

ot herwi se neet "capital call" or other financial requirenents of
t he ANGPC. Al paynents out of this fund nust be reported to
the legislature and governor. She relayed that proposed AS

41.42.410 pertains to the ANGPC s operating budget; that
proposed AS 41.42.420 contains typical |anguage and is ained at
addressing tax exenpt status concerns; and that proposed AS
41.42.430 specifies that the State Procurenent Code won't apply
to the ANGPC or "an owner entity of the project".

MR. PORTER predicted that the other three corporations of the

Mai nline LLC wouldn't be able to neet the requirenments of the
State Procurenent Code anyway.
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M5. CUTLER relayed that AS 41.42.440 outlines which other
statutes would not apply to the ANGPC unl ess proposed AS 41.42
specifically provides otherw se.

REPRESENTATI VE GRUENBERG noted that |anguage on page 18, |ine
30, specifically provides that AS 37.10.070 would apply to the
ANGPC, and suggested, therefore, that the |anguage on page 19,
lines 28-29, be altered to clarify that point. He al so asked
whet her AS 37.10.070 is currently witten in such a way as to
satisfy what will be needed with regard to the ANGPC.

MR. PORTER said it is.
3:31:42 PM

M5. CUTLER said that AS 37.10.070 was specifically not included
as an exception in proposed AS 41.42.440 because the idea is
that the fund will be managed according to AS 37.10.070 but will
not be considered residual funds in the treasury.

M5. CUTLER turned attention to Article 5, which pertains to
fi nanci al information and control, reporting requirenents,
public information, and confidential information. She rel ayed
t hat proposed AS 41.42.500, which she characterized as a typica
provision, would allow the Legislative Budget and Audit
Commttee to audit the ANGPC and requires the ANGPC to provide
quarterly financial statements on or before a certain day in the
year. Proposed AS 41.42.510 - regarding reports and
publications - was "cribbed" fromthe APFC, she renarked, adding
her belief that everyone is proud of the APFC s report, and so
the idea was to create sonething simlar for the ANGPC in order
that it could keep the public informed of its progress in an
easily-understood format. The drafters deliberately did not use
t he phrase "newspaper of general circul ation" because that has a
particular meaning in case |aw but does not nean that sonething
woul d necessarily be published in a newspaper that Al askans in
smal | communities woul d get.

REPRESENTATI VE GARA opined that the public ought to have access
to informati on about how the Mainline LLC is conducting itself,
not just to information about the ANGPC Language on page 20,
line 15-17, says that the Legislative Budget and Audit Commttee
may not audit or evaluate the expenditures, operations, or
performance of an entity that is not wholly owned by the ANGPC
He suggested, therefore, inserting |anguage that would mandate
that the state receive an independent audit of the [Minline
LLC] .
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MR. PORTER pointed out that the partners of the Minline LLC
al ways have the right to audit each other, and that a portion of
the information garnered from any such audit would be nade
available to the public, though not the entire audit. So an
audit can be conducted, but it nust be done by the ANGPC acting
on behalf of the state.

3:37: 03 PM

REPRESENTATI VE GARA suggested that they include a provision
stipulating that the ANGPC shall ask for an independent audit of
the [Mainline LLC] every two years and that the results of that
audit shall be nmade available to the public except for itens
that should remain confidential.

MR. PORTER indicated that it has been difficult comng up with
| anguage that will ensure that the public gets the information
it ought to while also ensuring that the producers' trade
secrets are kept confidential.

REPRESENTATI VE GARA suggested sinply including references to the
portions of the bill that specify the itenms that mnust remain
confidential .

M5. CUTLER said they would take those suggestions under
consi deration, but asked nenbers to keep in mnd that the state
has other public corporations that have engaged in outside
investments with private conpanies, and while those public
corporations can be audited by the Legislative Budget and Audit
Commttee and have a simlar right to audit the nmanagenent of
those outside investnents, not every detail that is reveal ed by
such audits is necessarily nade public; furthernore, the
Legi sl ative Budget and Audit Commttee doesn't have the right to
audit those private conpanies, and the language in HB 2003 is
sinmply setting up sonething simlar for the ANGPC as it engages
in a partnership with the producers by way of the Mainline LLC

MR. PORTER concurred, adding that information about a private
corporation doesn't autonmatically becone public sinply because
it does business with a public corporation of the state.

M5. CUTLER and MR PORTER, in response to questions, reiterated
that the ANGPC and any of its wholly owned subsidiaries can be
audited by the Legislative Budget and Audit Commttee, but that
the Legislative Budget and Audit Conmittee won't have the right
to audit the other partners in the Minline LLC, and that

HOUSE JUD COW TTEE - 33- June 2, 2006



al though the ANGPC can audit its partners in the Miinline LLC
not all information garnered from such audits wll be nmade
public.

M5. CUTLER offered her understanding that Representative Gara is
sinply suggesting the ANGPC request an audit of its partners in
the Mainline LLC every two years.

MR. PORTER, in response to a question, said there should be a
provision in the Minline LLC agreenment that would allow the

ANGPC to share <certain confidential information wth the
Legi sl ative Budget and Audit Commi ttee, t hough  perhaps
confidentiality statenents m ght have to be si gned.
Furthernore, the ANGPC, as much as it can, will nmake information

public via a "financing statenent."

MS. CUTLER noted that the confidentiality provisions of HB 2003
stipulate that confidential information nay be shared with the
entire |legislature and not just the Legislative Budget and Audit
Commttee, because the legislature nust be able to nake
deci si ons regardi ng appropriations.

REPRESENTATI VE CGRUENBERG expressed concern with the provision
that precludes the Legislative Budget and Audit Conmittee from
conducting audits of entities that are not wholly owned by the
ANGPC

3:47: 48 PM

REPRESENTATI VE GARA said he is confortable with that provision
as long as sone auditor that owes a duty to the state can
conduct an audit of entities not wholly owned by the ANGPC - in
this instance it would be an audit conducted by the ANGPC, which
does owe a duty to the state. He again nentioned that he wants
to add |anguage stipulating that a substantial portion of the
information garnered from any audits conducted by the ANGPC of
the Mainline LLC shall be nade available to the public.

MR, PORTER clarified that proposed AS 41.42.520(c)(3) stipul ates
that certain confidential information may be disclosed when its
production is required for a confidential briefing of the
governor, the legislature, or a legislative comnmttee.

REPRESENTATI VE GRUENBERG asked whether the bill limts the power

of the Legislative Budget and Audit Conmmttee and other
commttees to i ssue subpoenas.
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MR. PORTER offered his belief that HB 2003 actually enhances the
power of the legislature to receive confidential information
from the ANGPC and the Minline LLC via the ANGPC, the next
stage would be to then provide a financial summary of that
confidential information to the public, and that is the intent.

REPRESENTATI VE GRUENBERG observed that the |anguage on page 20,
lines 15-17, would seem to divest the Legislative Budget and
Audit Commttee of its ability to evaluate operations or
performances of entities not wholly owned by the ANGPC.

MR. PORTER pointed out that the Legislative Budget and Audit
Commttee never had that ability; instead, the ANGPC wi |l have
that ability and can therefore keep the Legislative Budget and
Audit Committee apprised such that the Legislative Budget and
Audit Conmttee can fulfill its duties to the state. In other
words, the Legislative Budget and Audit Commttee has a
relationship with the ANGPC but not with the Minline LLC or
other entities not wholly owned by the ANGPC, and so it is the
ANGPC that is responsible for providing information about the
Mai nline LLC to the Legislative Budget and Audit Commttee.

REPRESENTATI VE GRUENBERG opi ned that the term "newspaper"” as it
is used in proposed AS 41.42.510 ought to be defined in sone
way.

M5. CUTLER observed that doing so would be a policy call.

MR. PORTER explained that they sought to use broad |anguage so
as to have the report be as accessible to as many people as
possi bl e. He offered his understanding that the report wll
al so be made available on a web site.

MS. CUTLER said she has reviewed the |anguage regarding audits
and evaluations as they pertain to the APFC, and has surm sed
that it too enphasizes the fact that just because the state does
business with or invests in a private conpany, that does not
mean that the Legislative Budget and Audit Commttee is allowed
to [directly] audit or evaluate that private conpany.

REPRESENTATI VE GRUENBERG asked whether the statute pertaining to
the APFC speaks to the issue of publishing its report in
newspapers.

M5. CUTLER said she would research that 1issue further, but

believes that that statute uses the term "newspaper of genera
circul ation".
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[ HB 2003 was hel d over.]

ADJ QURNVENT

3:59: 03 PM

The House Judiciary Standing Conmmittee was recessed at 3:59 p.m
to a call of the chair. [The neeting was reconvened on June 3,
2006. ]
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