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HOUSE BI LL NO. 316

"An Act extending the termnation date for the Board of
Governors of the Al aska Bar Association; and providing for an
effective date.”

- HEARD AND HELD

CS FOR SENATE BILL NO. 206(FIN)
"An Act relating to contenpt of court and to tenporary detention
and identification of persons.”

- HEARD AND HELD

HOUSE BI LL NO. 322
"An Act relating to infants who are safely surrendered by a
parent shortly after birth."

- MOVED CSHB 322(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 502

“"An Act anending the Alaska Stranded Gas Devel opnent Act to
elimnate the opportunity for judicial review of the findings
and determnation of the conm ssioner of revenue on which are
based | egislative review for a proposed contract for paynents in
lieu of taxes and for the other purposes described in that Act;
and providing for an effective date.”
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- BILL HEARI NG POSTPONED TO 4/ 28/ 06
PREVI QUS COW TTEE ACTI ON
BILL: HB 316

SHORT TI TLE: EXTEND BOARD OF GOVERNORS ABA
SPONSOR( S) : REPRESENTATI VE(S) STOLTZE, GRUENBERG

01/ 09/ 06 (H PREFI LE RELEASED 12/ 30/ 05

01/ 09/ 06 (H) READ THE FI RST TIME - REFERRALS
01/ 09/ 06 (H JUD, FIN

04/ 26/ 06 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: SB 206
SHORT TI TLE: DETENTION /1.D. OF PERSONS; CONTEMPT OF CT
SPONSOR(S): SENATOR('S) BUNDE

01/ 09/ 06 (S) PREFI LE RELEASED 12/ 30/ 05

01/ 09/ 06 (S READ THE FI RST Tl ME - REFERRALS

01/ 09/ 06 (S) JUD, FIN

02/ 16/ 06 (S) JUD AT 8: 30 AM BUTROVI CH 205

02/ 16/ 06 (S) Heard & Held

02/ 16/ 06 (S) M NUTE( JUD)

02/ 27/ 06 (S) JUD AT 8:30 AM BUTROVI CH 205

02/ 27/ 06 (S Schedul ed But Not Heard

03/ 08/ 06 (S) JUD AT 8: 30 AM BUTROVI CH 205

03/ 08/ 06 (S) Heard & Held

03/ 08/ 06 (S) M NUTE( JUD)

03/ 15/ 06 (S) JUD AT 8: 30 AM BUTROVI CH 205

03/ 15/ 06 (S) Moved CSSB 206(JUD) Qut of Conmittee

03/ 15/ 06 (S) M NUTE( JUD)

03/ 15/ 06 (S) JUD RPT CS 2DP 2AM NEW TI TLE

03/ 15/ 06 (S) DP: SEEKI NS, HUGA NS

03/ 15/ 06 (S) AM FRENCH, GUESS

03/ 20/ 06 (S) FIN AT 9: 00 AM SENATE FI NANCE 532

03/ 20/ 06 (S) Heard & Held

03/ 20/ 06 (S) M NUTE( FI N)

03/ 23/ 06 (S) FIN AT 9: 00 AM SENATE FI NANCE 532

03/ 23/ 06 (S) Moved CSSB 206(FIN) Qut of Conmittee

03/ 23/ 06 (S) M NUTE( FI N)

03/ 24/ 06 (S) FIN RPT CS 5DP 2NR NEW TI TLE

03/ 24/ 06 (S DP: W LKEN, GREEN, BUNDE, DYSON,
STEDVAN

03/ 24/ 06 (S) NR: HOFFMAN, OLSON

04/ 12/ 06 (S) TRANSM TTED TO (H)

04/ 12/ 06 (S) VERSI ON:  CSSB 206( FI N)

04/ 13/ 06 (H READ THE FI RST Tl ME - REFERRALS
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04/ 13/ 06 (H) JUD, FIN
04/ 26/ 06 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 322
SHORT TI TLE: SAFE SURRENDER OF BABI ES
SPONSOR(S): REPRESENTATI VE(S) LEDOUX, GRUENBERG

01/ 09/ 06 (H PREFI LE RELEASED 12/ 30/ 05

01/ 09/ 06 (H READ THE FI RST TIME - REFERRALS

01/ 09/ 06 (H) HES, JUD

04/ 25/ 06 (H HES AT 3:00 PM CAPI TOL 106

04/ 25/ 06 (H) Moved CSHB 322(HES) Qut of Committee
04/ 25/ 06 (H) M NUTE( HES)

04/ 26/ 06 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE BI LL STOLTZE

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Speaking as one of the prime sponsors,
presented HB 316.

JONATHAN A. KATCHER, Esq., President

Board of Governors ("Board")

Al aska Bar Associati on (ABA)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments and responded to a
guestion during discussion of HB 316.

STEVE VAN GOOR, Bar Counsel

Al aska Bar Association (ABA)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 316.

JOHN TI EMESSEN, Esqg., President-Elect

Board of Governors ("Board")

Al aska Bar Associ ati on (ABA)

Fai r banks, Al aska

POSI TI ON  STATEMENT: Provided comments and responded to
questions during discussion of HB 316.

DEBORAH O REGAN, Executive Director
Board of Governors ("Board")

Al aska Bar Associati on (ABA)

Anchor age, Al aska

HOUSE JUD COW TTEE - 3- April 26, 2006



PCSI TI ON STATEMENT: Responded to questions and a comment during
di scussi on of HB 316.

SENATOR CON BUNDE

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Sponsor of SB 206.

WALT MONEGAN, Chi ef

Anchor age Police Departnent (APD)

Muni ci pality of Anchorage (MA)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
questions during discussion of SB 206.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section-Juneau

Crimnal Division

Department of Law (DQL)

Juneau, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of SB 206.

REPRESENTATI VE GABRI ELLE LeDOUX

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Spoke as one of the prine sponsors of
HB 322.

CHRI STI NE MARASI GAN, St aff

to Representative Gabriell e LeDoux

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Present ed HB 322 on behal f of
Representati ve LeDoux, one of the prine sponsors of HB 322.

JAN RUTHERDALE, Assistant Attorney Ceneral

Child Protection Section

Cvil Division (Juneau)

Depart ment of Law (DQL)

Juneau, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 322.

TAMMY SANDOVAL, Deputy Comm ssi oner

Ofice of Children's Services (OCS)
Department of Health and Social Services (DHSS)
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Juneau, Al aska

PCSI TI ON  STATEMENT: Provi ded coments during discussion of
HB 322.

ACTI ON NARRATI VE

CHAIR LESIL MGIRE called the House Judiciary Standing

Conmittee neeting to order at 1:09:10 PM Representati ves
McGuire, Coghill, Kott, and Anderson were present at the call to
order. Representatives Gara and Guenberg arrived as the

neeting was in progress.

HB 316 - EXTEND BOARD OF GOVERNORS ABA

1: 09: 24 PM

CHAIR MGUJ RE announced that the first order of business would
be HOUSE BILL NO 316, "An Act extending the term nation date
for the Board of Governors of the Alaska Bar Association; and
providing for an effective date."

1: 09: 39 PM

REPRESENTATI VE BILL STOLTZE, Al aska State Legislature, speaking
as one of the prine sponsors of HB 316, relayed that although
the Al aska Division of Legislative Audit recomended [an eight-
year] sunset extension for the Board of Governors ("Board") of
the Al aska Bar Association (ABA), the bill proposes a three-year
ext ensi on.

CHAIR McGU RE asked Representative Stoltze whether there were
any other recomendations made by division that he'd considered
adopt i ng.

REPRESENTATI VE STOLTZE said that the issue of disclosure was
considered, as was the issue of <continuing |egal education
(CLE), but he'd not nade any changes to the bill.

1:12:18 PM

JONATHAN A. KATCHER, Esqg., President, Board of Governors
("Board"), Al aska Bar Association (ABA), expressed the Board's

hope that HB 316 will pass with the nmaxi mum sunset that the
| egislature will allow
1:13: 02 PM
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STEVE VAN GOOR, Bar Counsel, Alaska Bar Association (ABA),
rel ayed that he acts as disciplinary counsel and general counsel
to the Board, and offered to answer questions.

CHAIR MGURE, in response to a question, relayed that the
Al aska Division of Legislative Audit, in a report released by
the Legislative Budget and Audit Conmmttee, had recomended
i mproved disclosure of disciplinary actions against ABA nenbers
[and perhaps a nove away from self-regulation]. Self-regulation
is a privilege that cones with an added | evel of responsibility,
she remarked, and thus the disclosure reconmmendation should be
consi dered further.

MR VAN GOOR clarified that the division's recommendation was
that the Board should consider developing a database of
disciplined |lawers that the public could access on the ABA's
web site. He explained that the ABA had already planned to do
that and hopes to have that available this sumrer or fall;
meanwhi | e, such information is being nade available to those who
request it.

REPRESENTATI VE GARA asked M. Katcher whether he would be
anenabl e to changing the ABA's requirenments so that those who do
not remain an inactive nmenber of the ABA do not have to take the
bar exam agai n.

MR. KATCHER expressed disfavor with that concept, and opined
that the $180 annual fee is justified because ABA dues provide
the ABA with the resources it needs to serve the public.
Furthernore, doing so would essentially constitute a revision of
the rules pronmulgated by the courts, and would therefore nore
appropriately fall within the province of the [Al aska] Suprene
Court, not the |legislature.

REPRESENTATI VE GARA di sagreed, and opined that there is an
aspect of the ABA that is very nonopolistic and sel f-preserving,
citing as exanples the ABA's refusal to allow a person to "waive
in" through passage of the nultistate exam and the ABA's
protection of its [active] menbers through having their fees
subsi di zed by the fees of [inactive nenbers].

REPRESENTATI VE GRUENBERG rel ayed that he is a nmenber of the ABA
and therefore nay have a potential conflict of interest.

CHAIR McGQUI RE objected, thus requiring Representative G uenberg
to participate.
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REPRESENTATI VE GRUENBERG, speaking as one of the prinme sponsors
of HB 316, said he is very pleased that the Board is
recommendi ng a rul e change regardi ng mandatory CLE, particularly
since he'd expressed an interest in doing it via legislation
should the ABA not take it up. Mandatory CLE will protect the
public and be good for ABA nenbers as it will require themto
keep up with current |aw.

1:24:30 PM

JOHN Tl EMESSEN, Esq. , Presi dent - El ect, Board of Governors
("Board"), Alaska Bar Association (ABA), indicated that the ABA
recommends advancenent of HB 316, adding that it wll be good

for Al askans. He then provided a bit of background on the ABA,
whi ch serves and protects the citizens of Al aska through a board
of governors consisting of 12 nenbers - 9 attorney nmenbers and 3
public menbers - and 17 staff and currently serves nore than
2,800 active instate nenbers. Noting that sunset [Ilegislation]
gives the Board the opportunity to interact with the
| egi sl ature, he suggested that the Board should interact nore
often - perhaps annually - with the l|egislature outside of the
context of sunset |egislation.

CHAIR MGURE remarked that sunset legislation gives the
| egislature the opportunity to review how well an entity is
performng its tasks and neeting its goals, and this is
i mportant, particularly when it involves an entity that has been
del egated to performa state function.

MR. Tl EMESSEN agreed, reiterating that the ABA should have nore
dialog and interaction with the |egislature. He said that the
ABA appreciates the thoroughness of the division's audit and is
prepared to address the concerns raised in the ensuing report,
and nentioned that the Board' s 2005 annual report is now out and
that the Board has just voted to publish the mandatory CLE rul e.
Wth regard to the division's recommendation to develop a
dat abase of disciplined |awers and post it on the ABA's web
site, he said that the Board expects to have a problematic
software issue resolved by no later than the first quarter of
2007. He also nentioned that there is no fiscal note associated
with the ABA.

MR. TIEMESSEN said that the three things the ABA does are,
"discipline, admssions, and ... 'other,'" with the first two
itens being the nost inportant and not strictly nmenbership-
directed functions but rather part of the core services provided
to the public; those functions serve to assure the Al aska
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Suprene Court and the public that every applicant for the ABA is
ethically qualified and conpetent. The discipline process also
serves to recertify that every nenber of the ABA continues to be
worthy of public trust and the trust of the court system Under
the heading of "other" fall mnmenber services such as CLE, the
"Al aska Law Review', the "Al aska Bar Rag", insurance benefits, a
| awyer referral service, a drug and alcohol referral service,
and vari ous other services.

1: 33: 43 PM

DEBORAH O REGAN, Executive Director, Board of Governors
("Board"), Alaska Bar Association (ABA), in response to a
question, said that the Board did receive the "blank" fiscal
note that was sent to it.

REPRESENTATI VE GARA again raised the issue of possibly allow ng
applicants to "waive in" to the ABA if they pass the nultistate
exam el sewhere. After commenting on the difficulty of passing
that exam he relayed that he'd once been told by a nenber of
the Board that the reason such isn't allowed is, "W don't want
it to be so easy for people to conme up here.™

CHAIR MGU RE noted that other states set a threshold score
whi ch nust be reached in order for an applicant to "waive in"

for that portion of the particular state's test. Furt her nore,
sone states only require the nultistate exam She opined that
the process of licensure should be fair to all, both those that

have already obtained licensure and those that are considering
applying for licensure. She added:

W want people to be conpetent when they practice in
this state, ... but we don't want to create a system
that sinply allows for a nonopoly and protects only
t hose who have the license to the detriment, | would
argue, not only of those who mght want entry into it,
but to the public, because, after all, the public
benefits froma diversity of |awers to choose from

REPRESENTATI VE ANDERSON noted that an acquaintance of his had
passed the bar in Mssouri but decided not to apply for entry
into the Al aska bar - even though he'd heard there were openings
in Alaska in a field of law he was interested in - because he
did not want to have to retake the nultistate exam

CHAIR MGU RE clarified that the question is, how is asking an
applicant who has already passed the nmultistate to retake that
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exam an indication of his/her conpetence, particularly given
that he/she is also being asked to answer a series of essay
gquestions denonstrating proficiency in Al aska | aw?

MR. VAN GOOR, after acknow edging the difficulty of passing the
multistate exam said that the reason it is required for all
applicants has nothing to do with limting the nunber of persons
who can practice law in Alaska; instead, the reason 1is
scientific, and testing expert Dr. Steven Kline (ph) from the
Rand Corporation was instrunental in designing a "sea-change" in

the exam in the early '80s. Prior to 1982, the Alaska exam
consisted of one day of California questions, a half day of
Al aska questions, and the nultistate bar exam nation. Because

of the small size of the ABA back then, the California portion
of questions was sent back to California and graded by
California examners, but there came a tine when California
decided not to do that anynore. The nodel that Dr. Kline
subsequently canme up with is basically the nodel used today, and
it consists of a day of Al aska questions, a half day of I|ong
essay questions, a half day of short essay questions - questions
provided by the National Conference O Bar Exam ners (NCBE) -
and the nmultistate bar exam

MR. VAN GOOR nentioned that at one tinme the nultistate exam
score could be transferred from another state and used in the
ABA' s exam conput ati ons. However, Dr. Kline pointed out that
there would be greater precision in scores when the universe of
peopl e taking the multistate examis the same universe of people
taking the essay exam There are three different ways of
conbining the multistate exam scores and the essay scores, but
the standard the ABA has been using for the |ast several years
is the "standard deviation method,” which allows the ABA to
statistically conmpare the range of performance of the class of
those taking the multistate exam with the range of performance
of the sane class of applicants taking the essay exam Those
scores are conbined and then divided by two, and those who have
a conbined score of 140 or above pass the ABA He predicted
that were Dr. Kline to testify on this issue he would say that
this method gives the Alaska bar exam a high degree of
credibility.

1:46: 58 PM
CHAIR McGU RE pointed out, however, that a simlar nodel could
be achieved sinply by taking a person's nultistate exam score

and conbining it with the essay exam score, and that ABA nenbers
also take a nultistate professional responsibility exam that is
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taken independent of the other two exans, follows the nenber
into nost other states, and is good for five years.

REPRESENTATI VE GARA recalled that when he'd proposed his bar
rul e change regarding accepting nultistate exam scores, Dr Kline
testified before the ABA, and although Dr. Kline did not respond
to any of his questions, what becane clear during that hearing
was that the ABA could "take the |ast bar exam and figure out
what ever half the score was" and say that that's the acceptable
mul ti state exam score, and then, for those applicants who obtain
that score and "waive in," score them separately on the Al aska
portion so that their results don't contamnate the results of
those taking both parts of the exam and finally require those
that waive in to have an Al aska score at |east as high as half
the score of those who took both parts of the exam It's not
like it can't be done, he opined, regardless of Dr. Kline's
numerous argunents that it couldn't. He said he and "Judge Tan"
and ot hers have been quite displeased with the ABA' s response on
this issue.

MR. TIEMESSEN, in response to comments and a question, pointed
out that there is not as yet wuniversal reciprocity and that
there are limtations on the reciprocity rule as it relates to
the states that Al aska does have reciprocity wth.

1:51: 33 PM

MR VAN GOCR, in response to another question, said that
al though Al aska does have reciprocity wth the state of
Washi ngt on, Washington doesn't require either the nultistate bar
exam or the nultistate professional responsibility exam both of
which are required by the ABA I nstead, an Al aska applicant to
t he Washington bar would have to take the Washington ethics
exam nation in order to qualify for reciprocity adm ssion

M5. O REGAN, in response to a comment, clarified that Al aska has
reciprocity with about 30 states.

MR. VAN GOOR offered his belief that Alaska' s reciprocity is
designed to be an accomodation for |awers who, in these other
states, have done two inportant things: they' ve passed a
witten bar examnation in their state, and they've actively
practiced law during five of the last seven years. So while it
is true that reciprocity applicants from other states are not
tested specifically on Alaska law, it is also true that Al aska
attorneys seeking reciprocity in another state are not required
to denonstrate know edge of that other state's |aw. He offered

HOUSE JUD COW TTEE - 10- April 26, 2006



his belief that the type of reciprocity rules that Al aska has

adopted reflect what he thinks will becone nore and nore of a
national trend, that being that clients wll be able to choose a
| awer wthout regard to where the lawer 1is |living, and

predicted that the future mght bring wth it national
i censure.

MR VAN GOOR, with regard to the question of how he would go
about ensuring that a |lawer from Washi ngton seeking reciprocity
with Al aska denonstrates conpetency in Al aska |aw, pointed out
that the very first rule of the rule of professional conduct
requires a lawer to be conpetent, which in turn requires the
necessary study, experience, [and] desire to becone proficient

in a particular area of law, therefore, if a lawer from
Washi ngton desires reciprocity from Al aska, he/she will be held
to the sane standard that a lawer in Alaska will be held to
regardi ng know edge of Al aska |aw. "I think reciprocity
basically reflects nore or less a reality of interstate
practice, perhaps nore in the Lower 48 than up here because we
have no bordering states, but | think historically that's the
reason that Alaska has noved along wth reciprocity,” he
concl uded.

1: 55: 44 PM

CHAIR McGQU RE remarked, "I think historically the reason it has

is because your nmain job is to serve the lawers that are
already licensed, and those |awers want the ability to practice
in other states ...."

MR. VAN GOCR concurred.

REPRESENTATI VE CGRUENBERG asked Ms. O Regan to provide the
commttee with a list of the states and other jurisdictions that
have reciprocity or partial reciprocity with Al aska.

M5. O REGAN said she would do so, that such a list is already
avail able on the ABA's web site, and that there are no states
that have only partial reciprocity with Al aska.

CHAIR McCGU RE set HB 316 asi de.

SB 206 - DETENTION /1.D. OF PERSONS; CONTEMPT OF CT

1: 58: 24 PM
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CHAI R Mc@U RE announced that the next order of business would be
CS FOR SENATE BILL NO 206(FIN), "An Act relating to contenpt of
court and to tenporary detention and identification of persons.”

1:59: 44 PM

SENATOR CON BUNDE, Alaska State Legislature, sponsor, relayed
that the genesis of SB 206 was a recent gang-related shooting in
D nond Center at which the police were unsuccessful in detaining
sonme of the participants because Al aska as yet doesn't have a
"material w tness" statute. Specifically, SB 206 is an attenpt
to provide the police with the tools to protect citizens wthout
interfering with their rights; SB 206 balances the need to
protect individual freedons wth the ability to prosecute
crimes, and wll provide defendants with wtnesses on their
behal f. He remarked that whether it is for the defense or for
the prosecution, material wtnesses are crucial to trials;
unfortunately, material w tnesses often refuse to cooperate with
| aw enforcenment officials, significantly inpeding their ability
to bring indictnents or prosecute crines.

SENATOR BUNDE relayed that Senate Bill 206 protects material
wi t nesses from unreasonabl e arrest or confinenent while ensuring
the availability of crucial testinony, and does this via the
addition of a provision to AS 12.50 that would allow the police
to tenporarily detain a person under circunstances that give the
of fi cer reasonabl e suspicion of three things: one, the person
wtnessed a crime or was in the vicinity of a crine such as
hom ci de or mansl aughter; two, the person may have information
of material aid to the investigation of that crime; and three,
the tenporary detention is of reasonable necessity to obtain or
verify the identification of the person, to obtain an account of
the crine, to protect a crime victimfromimmnent harm or for
ot her exigent circunstances.

SENATOR BUNDE relayed that Walt Monegan, Anchorage Chief of
Police, had suggested that for those who's lifestyle takes them

to the border between legal and illegal activities, SB 206 could
provi de an excuse for cooperating with the police wthout being
put in danger. Also, in a volatile situation, SB 206 could

provide a police officer with the nmeans to keep such a situation
from escalating into the "inmediate retribution” cycle sonetines
associated with gang activities. Under SB 206, a police officer
who has detained a person under the aforenentioned circunstances
coul d photograph the person, serve himher with a subpoena, and
take his/her fingerprints if the crime being investigated is
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nmurder, attenpted nurder, or m sconduct involving weapons in the
first degree.

SENATOR BUNDE expl ained that under SB 206, a person receiving
the aforenenti oned subpoena would be allowed to request of the
district attorney that the subpoena be withdrawn if the person

can provi de val i d, gover nment - i ssued, phot ogr aphi c
identification (ID) prior to any grand jury proceedings. The
bill also makes it a class B m sdeneanor to refuse or resist the

taking of a photograph or fingerprints, contains provisions
outlining how such photographs or fingerprints may be [used] and
when they shall be destroyed, and increases the penalty to
contenpt of court for failing to honor a subpoena, refusing to
answer as a wtness in connection with a felony crime, or
refusing to appear before a grand jury.

SENATOR BUNDE, in conclusion, offered his belief that SB 206 has
achieved a balance that will provide |law enforcenent with a bit
nore leeway to investigate sone of the violent crinmes that are
becom ng far too prevalent, while also protecting the rights of
citizens.

2:06:19 PM

REPRESENTATI VE GARA said he understands the concerns raised by
t he af orenmenti oned shooting - "you see witnesses there, they run
away, Yyou never find them again” - but there are parts of the
bill that he thinks are unnecessary for the purpose of obtaining
the addresses of such w tnesses. For exanple, he said he

doesn't like the provision allowing the police to detain soneone
just because they had reasonabl e [suspicion] that the person was
in the vicinity, because that |anguage seens to be too broad.

SENATOR BUNDE acknowl edged that eyew tnesses are sonetines the
nost unreliable of w tnesses because of the fact that people are
very selective in what they perceive. Therefore, a police
of ficer must use his/her judgnent with regard to the likelihood
that a person m ght have heard or seen sonething but not recal
it or its significance until questioned.

REPRESENTATI VE GARA observed that when used together, the terns

"reasonable suspicion”, "in the wvicinity", and "my have
i nformati on" nean everybody that's in the vicinity, particularly
given that the term "may have" is not setting a very high
st andar d. Furthernore, the bill appears to allow the detention

of citizens wthout nmaking any distinction between those that
are innocent and those that are guilty. He suggested that the
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goal of the bill to address gang-related violence would still be
achieved if the bill were to instead use the standard of
pr obabl e cause.

SENATOR BUNDE said that if a witness provides |aw enforcenent
with a "photo ID " detention won't be necessary. However, if a
witness won't provide a photo ID, a police officer can retain
the witness long enough to either fingerprint or photograph
hi nf her .

REPRESENTATI VE GARA suggest ed substituting t he wor ds
"reasonabl e suspicion”, with the words, "probable cause", [on
page 2, line 5]. He then asked whether the subpoena referenced
in SB 206 would be used to force a witness to cone in [to the
police station] and get photographed or fingerprinted.

SENATOR BUNDE sai d no.
2:12: 04 PM

REPRESENTATI VE GRUENBERG i ndi cated that he would prefer that the
| anguage bei ng added via proposed AS 09.50.020(a) not be limted

to just felony crimes; that the term "tenporarily detain" - on
page 2 [line 4] - be defined, as should the term "tenporary
detention”™ on page 2, line 14; and that the term "in the
vicinity" on page 2, line 9, should instead say, "in the

i mredi ate vicinity".

SENATOR BUNDE of fered his belief that [a definition of the term
"tenporary" is part of case |aw

REPRESENTATI VE GRUENBERG suggested that a definition of that
term should be inserted into statute. He then characterized the
term "or for other exigent circunstances" on page 2, |line 16,
as "a real barn door."

CHAI R Mc@UI RE concurr ed.

REPRESENTATI VE GRUENBERG al so suggested that proposed AS
12.50.201(b)(3)(A) lists too few crinmes for which a person could
be required to provide fingerprints, and so perhaps that
provi sion should be broadened, though the question of which
other crinmes it should include nust also be considered. He then
referred to |anguage on page 3, lines 4-5, and suggested that
the phrase, "or may nove the court to quash the subpoena" be
added after the phrase, "may request the district attorney to
wi t hdraw t he subpoena”.
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2:18:17 PM

VWALT  MONEGAN, Chi ef, Anchorage Police Departnent ( APD)
Muni cipality of Anchorage (MJA), with regard to the phrase, "in
the vicinity", explained that if sonmeone is determned to flee
the scene of a crinme, he/she can easily get a pretty good
di stance away from the "immediate" wvicinity in just three to
four mnutes, and so the APD would like to be able to stop
someone who was seen in the area or is seen to be running away
from the area or is seen driving away from the area. He
acknow edged, however, that if a crime occurs on the "East side
of town," the police shouldn't be looking to detain sonmeone on
the "West side of town," because that woul dn't be reasonabl e.

MR. MONEGAN, with regard to the suggestion that "reasonable
suspi cion” be replaced with "probable cause", pointed out that
probabl e cause is the level of proof needed to nake an arrest,
wher eas reasonable suspicion is the level of proof required for

a stop. He then referred to page 3, line 11, which says that
the photographs or fingerprints "nust be destroyed upon the
earlier of the followng occurrences:", and said that he would
like that |language changed to instead say, "unless the

i nvestigation indicates the person is a suspect in the case, the
[ phot ographs] and fingerprints nust be destroyed upon the
earlier of the following occurrences:". Such a change would
ensure that |aw enforcenent isn't destroying evidence pertaining
to a guilty wtness.

MR. MONEGAN, referring to |language in proposed AS 12.50.201(b),
remarked on the fact that the police can't, and shouldn't be
able to, conpel soneone to give a statenment, and that the
bi ggest hurdle that the APD faces is that the information that's
"l ocked up in sone of the individuals" that the APD has nade
contact with may be the only information with which to get a
case before the grand jury. He said that the APD appreciates
the legislature's efforts on this issue, adding that w thout the
bill, comunities as a whole are paying too high a price.

REPRESENTATI VE GARA asked M. Monegan how |ong he anticipates
t he proposed detention period being.

MR. MONEGAN said just a few minutes because nost police officers

carry a digital camera and kits that allow for the taking of
fingerprints at the scene.
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REPRESENTATI VE GARA said he does not want "tenporarily detained”
to nmean taking soneone to the police station, and asked whet her
M. Mnegan would be anenable to a change stipulating that the
tenporary detention would be linmted to the |ocation where the
per son was found.

MR. MONEGAN [seenmed to suggest adding] the words, "in the
imredi ate vicinity". He explained that what happens as a matter
of course, even for cooperative wtnesses, is that they are
separated [from each other] by a little bit of distance, but
such could still be done at the i mmedi ate scene.

SENATOR BUNDE noted that the |anguage on page 2, line 20,

al ready stipulates that the photographs may be taken as |ong as
it can be done w thout wunreasonably delaying or renoving the
person fromthe vicinity, thus inplying that taking the person's
phot ograph woul d i ndeed take place at the police car.

2:25: 46 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal D vision, Departnent of Law (DQ.),
poi nted out that the | anguage on page 2, line 30, stipulates the
sanme thing for the taking of fingerprints. In response to a
guestion, she offered her wunderstanding that nost states have
statutory provisions that allow for the detention of material
W tnesses, and that SB 206 is a very mld version of such
provi si ons.

MR. MONEGAN, in response to questions, explained that should the
need arise, a police officer could sinply call for another unit
to come and bring any necessary photography or fingerprinting
equi pnrent to the site, though he acknow edged that such m ght
not be possible in sone of the nore rural areas of the state.
And although it would be hoped that in such areas, |aw
enforcenment officers would have all the equi pnent necessary to
phot ograph or fingerprint a witness [that did not provide a
photo 1D}, it mght be good idea, he indicated, to stipulate in
the bill that if a person has to be taken back to the [police
station] to get photographed or fingerprinted, that the
necessity for doing so nust be articulated by the officer.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on SB 206.
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SENATOR BUNDE opined instead that |aw enforcenment officers wll
sinply have to have the necessary equipnment with them if they
are not to unreasonably delay a person.

2:29:36 PM

REPRESENTATI VE GARA suggest ed substituting t he wor ds
"reasonabl e suspicion”, with the words, "probable cause", [on
page 2, line 5]; taking out proposed AS 12.50.201(a)(1)(B); and
replacing "may have" on page 2, line 12, with "has". He said he
doesn't like the language allowing a person to be detained

sinply for being in the vicinity, because that |anguage is too
broad and elimnates the need for probable cause that the person
really is a wtness.

MR. MONEGAN referred to the 1982 case involving Charles Mach
and his shooting to death four teenagers in Russian Jack Springs
Park, and said that that case was solved because a wtness
menti oned seeing a brown van speeding away from the area. \Wen
that van was intercepted, it was determned that the driver had
nothing to do with the shooting but the police took his personal
information; later when the police were stymed with the case,
t hey went back and spoke with the driver who then recounted that
whi | e wal ki ng through the park that night he'd spotted a bicycle
laying in the brush, and he admtted that he been thinking about
taking it but had instead fled the scene when he heard shots

fired. Wth the information the driver provided about the
bicycle, the police were subsequently able to trace it back to
Charl es Meach who confessed to killing the four teenagers. So

even though the driver of the van was never at the place where
the teenagers were being killed, and was stopped blocks away
from where the shooting actually occurred, he was able to
provide the police with the needed piece of information that
allowed themto solve the case.

MR. MONEGAN poi nted out that because nothing |like SB 206 was in
place at that time, if the driver of the van had instead been
stopped while walking, he could have refused to provide the
police with his ID and then the police wouldn't have been able
to contact himagain. He again pointed out that the standard of
reasonable suspicion is used to stop a person, whereas the
standard of probable cause is used to arrest soneone - the
|atter being nmuch nore severe than just stopping sonmeone to ask
whet her he/she had heard or seen anyt hing.

REPRESENTATI VE GARA said he would still prefer the standard to
be probable cause, and reiterated that he would also prefer to
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have page 2, line 12, say, "has information" instead of "may
have i nformation".

MR. MONEGAN warned that if the person being stopped happened to
be a "guilty wtness,” then the information obtained from
hi m her could be quashed because |aw enforcenent wasn't able to
neet the standard of probable cause in stopping the person to
begin wth.

REPRESENTATI VE GARA again reiterated his preferences, adding
that he is unconfortable allowing the police to stop soneone on
a hunch.

2:36: 44 PM
REPRESENTATI VE GRUENBERG opined that |aw enforcenment should be

able to stop a person and ask for information with far |ess
cause than that which is needed to arrest a person, and all that

is being asked for via the use of the bill's current |anguage is
the ability to detain soneone for questioning, otherw se
evidence will be lost, the people will |eave the scene, and
menories wll fade. He nmentioned that he has participated in

ride-alongs with the police and therefore knows that people, at
| east those from his part of town, can fade into the woodwork
fast.

REPRESENTATI VE GARA said the |lower standard is a problem because
it shouldn't be easy to stop and detain an innocent person.

REPRESENTATI VE GRUENBERG di sagreed, pointing out that such a
person is not being accused of a crime or arrested - he/she is
just being questioned as a witness - and therefore requiring |aw
enforcenment to neet the higher standard of probable cause is not
justified.

REPRESENTATI VE GARA offered his belief that if a person was at
the scene of a crinme, then |aw enforcenent would have probable
cause and therefore could detain that person for questioning.

MR. MONEGAN r emar ked:

Probabl e cause being the high standard that it is, if
| came up and said, "Les, | think you saw sonething
here,” and you wanted to be obstinate about it, you
woul d say, "Prove it." And | can't, because | wasn't
t here when the event happened; | arrived three or four
mnutes later as ... an energency responder, and [soO]
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when | get there ... you could say, "I just heard the

shots - | canme over like ... everybody else to see
what was going on - | don't know anything." The fact
that they're standing there doesn't necessarily nean

anything, ... [and so] the reasonable standard
hel ps us not have that argunent. It just [allows an
officer to say], "Look all | need is some information
- your nane, your phone nunber, and did you see
anything,” and they can say, "I'll give you ny nane
and ny nunber, but | didn't see anything," and that's
fine. ... [The person can't just] turn around and say:
“"No; ... | know the law, it says probable cause, which

means you have to prove that | was here.”
2:41: 08 PM

M5. CARPENETI said that she would be very concerned about
adopting a probable cause standard. The courts have upheld | aw
enforcement's ability to, with reasonabl e suspicion, tenmporarily
detain a person to ask for his/her identification so that |aw

enforcenment can follow up on issues later. "I think making [it]
a probable cause standard would ... confuse people and make it
nore difficult for the police to investigate a crine," she
added.

REPRESENTATI VE GARA sai d:

That's just not how probabl e cause works, though. You
don't have to be right that the person was a wtness.
Probabl e cause neans that you had probable cause to
believe that the person's a witness, even if you were
wong. So if the witness says to you, "I wasn't here
- prove it," that has nothing to do [with] whether you
had probable cause to stop the person. The question
is, did you as an officer have a strong belief that
the person was there, even though you m ght be wong
later. So it's not a defense when the person says to
you, "I wasn't here", to a probable cause standard.
And | think there should be a higher standard when
you're dealing with innocent people than when you're
dealing with people who' ve done sonet hi ng wong.

SENATOR BUNDE indicated that if it were possible to know who is
guilty and who is innocent at the outset, such a standard m ght
be useful. He pointed out that the standard of reasonable
suspicion is currently used, for exanple, when an officer sees a
car changing lanes ineptly; the officer can stop the car to see
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whether the driver is drunk. He said he can envision a
situation in which inportant witness testinony gets thrown out
of court because in obtaining that testinony the standard of
probabl e cause wasn't net.

CHAIR McGQUIRE relayed that SB 206 would be set aside to allow
menbers time to consider possible anmendnents.

SENATOR BUNDE said he would like to see M. Mnegan's suggested
change consi dered as wel | .

[ CSSB 206( FIN) was set aside.]

HB 322 - SAFE SURRENDER OF BABI ES

2:45: 23 PM

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 322, "An Act relating to infants who are
safely surrendered by a parent shortly after birth." [ Before
the commttee was CSHB 322( HES) . ]

The committee took an at-ease from2:46 p.m to 2:49 p. m
2:49: 46 PM

REPRESENTATI VE GABRI ELLE LeDOUX, Alaska State Legislature
speaking as one of prinme sponsors of HB 322, relayed that a
nmenber of her staff would be presenting the bill.

2:50: 31 PM

CHRI STI NE MARASI GAN, Staff to Representative Gabrielle LeDoux,
Al aska State Legislature, relayed on behalf of Representative
LeDoux, one of the prime sponsors of HB 322, that this bill has
the potential to save the lives of infants, and that 46 other
states have enacted simlar legislation - with Al aska, Hawaili

Nebraska, and Vernont being the only states that have yet to do
Sso. The first such law was adopted in Texas in 1999 after 13
infants were found abandoned within a 10-nonth period, and now
such laws are sonetines known either as "Baby Mses |aws" or

"safe haven |aws". She then spoke briefly of the changes that
were incorporated into CSHB 322(HES), and relayed that the
intent of the bill is to deter wonmen - typically young and
unmarri ed wonmen who are concealing their pregnancies and giving
birth in private - from sinply disposing of their newborn
babi es. Specifically, HB 322 would save an infant in inmnent
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danger and enable a parent to avoid prosecution if she | eaves an
infant at a designated safe | ocation.

CHAIR McGUI RE, after ascertaining that no one wi shed to testify,
cl osed public testinony on HB 322.

REPRESENTATI VE ANDERSON noved to report CSHB 322(HES) out of
commttee [with individual recomendations].

2:52:43 PM

REPRESENTATI VE LeDOUX drew attention to the fiscal note provided
by the Departnment of Health and Social Services (DHSS), Ofice
of Children's Services (CCS).

CHAIR MGAU RE said she wants HB 322 to nobve from commttee
wi t hout that fiscal note.

REPRESENTATI VE GRUENBERG, speaking as one of the prinme sponsors
of HB 322, referred to the age limt of 8 days old - |ocated on
page 1, lines 10-11, and page 3, line 19 - and said that he
woul d instead prefer to have an age limt of 31 days old.

REPRESENTATI VE LeDOUX pointed out that HB 322 is geared towards
young, single wonen who hide their pregnancy and deliver their
baby in private with the intention of getting rid of it

i medi ately; "we want that person to know that ... she doesn't
have to leave [the baby] ... in a trash can sonewhere"” but can
instead leave it at a safe |[|ocation. She renmarked that

abandoning an infant who is 3 days old or 8 days old is
different than abandoning a baby that is 31 days old because by
the tinme a baby reaches the age of 31 days, then the nother
"really has the baby" and hadn't imrediately sought to get rid
of it.

REPRESENTATI VE GRUENBERG sai d he would prefer to err on the side
of letting a wonan | eave a baby at a safe location even if the
baby is a little ol der.

REPRESENTATI VE LeDOUX said she want to try to ensure that
infants get taken to a safe haven inmmediately, before there is
the possibility that they will be abused or neglected. She then
noted that a representative from the Ofice of Children's
Services (OCS) has just relayed to her that the OCS would be
anmenable to a 30-day age |limt.

2:56: 03 PM
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JAN RUTHERDALE, Assistant Attorney GCeneral, Child Protection
Section, Cvil Division (Juneau), Departnent of Law (DQ.),
relayed that although the DOL doesn't have any |egal problens
with the concept of HB 322, she would like to work with the
drafter on sone structural issues.

REPRESENTATI VE GARA suggested that the DOL bring any anendnents
pertaining to structural issues to the bill's first commttee
hearing in the Senate.

2:58:10 PM

TAMMY  SANDOVAL, Deputy Comm ssioner, Ofice of Children's
Services (OCS), Departnent of Health and Social Services (DHSS)
mentioned that the OCS had nerely suggested an age |limt of 21
days as sone sort of mddle ground, since sone states have a
younger age limt and sone states had an older age limt. She
offered her belief that there haven't been any abandonnent cases
in Alaska to use as an exanple, and indicated that the OCS isn't
commtted to a particular age limt.

CHAIR M@U RE reiterated her intent to not have the DHSS s

fiscal note nove with the bill, because the public education
canpaign proposed in the fiscal note is an optional program
rat her than one being mandated by the bill. She suggested that
with the DHSS' s fiscal note, the bill would have to be heard in
the House Finance Commttee, thus lessening its chances of
passing this year; therefore, she will be requesting that the
notion to nove the bill from commttee specify that the bill

woul d be noving forward without the DHSS s fiscal note.

M5. SANDOVAL said she wll look for ways to educate the
community regarding this bill, but relayed her hope that not
having the funds referenced in the fiscal note won't result in
the OCS being held responsible for anything bad that happens to
infants that are abandoned in unsafe | ocations.

CHAIR McGQU RE, remarking on the conplex nature of fiscal notes,
reiterated her concern that attaching the aforenentioned fisca
note will delay the bill to the point where it doesn't have tine
to pass.

M5. SANDOVAL acknow edged that point.

CHAIR MGU RE suggested that perhaps an indeterm nate fiscal
note m ght be nore appropriate.
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REPRESENTATI VE GARA again suggested that any anmendnents be
offered in the Senate, including any proposed changes to the age
limt because he is not confortable just picking a nunber.

M5. MARASI GAN, referring to an earlier coment, clarified that
there have been infants found abandoned in Al aska, and noted
that she now has several newspaper articles detailing such
cases.

CHAIR MGU RE surmsed that any nedia coverage of the bil
passing will alert the public to sone degree.

3:05: 51 PM

REPRESENTATI VE GRUENBERG [nade a notion to adopt Amendnent 1],
to change page 1, line 10, and page 3, line 19, from "eight
days" to "21 days".

REPRESENTATI VE GARA pointed out that the OCS was nerely picking
a nunber when it suggested an age |imt of 21 days.

REPRESENTATI VE GRUENBERG opined that 8 days of age was not a
sufficient age limt.

REPRESENTATI VE LeDOUX acknow edged that at one point there had
been di scussion of perhaps having an age limt of 3 days but the
House Health, Education and Social Services Standing Committee
i nstead chose an age limt of 8 days.

REPRESENTATI VE GRUENBERG acknow edged that the original version
of HB 322 had an age |limt of 12 nonths, but again offered his
belief that an age Iimt of 8 days is not sufficient.

The commttee took an at-ease from3:08 p.m to 3:09 p.m

REPRESENTATI VE GARA renoved his objection to Anendnent 1

CHAIR McGUI RE asked whether there were any further objections to
Amendrent 1. There being none, Anendnent 1 was adopt ed.

3:09: 43 PM
REPRESENTATI VE KOTT nmade a notion that the commttee authorize

the chair to adopt a zero fiscal note from the DHSS. He
surmsed that [the OCS] ought to be able to do a lot of public
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education through public service announcenents (PSAs) and
posters in healthcare providers' offices.

CHAIR McGUI RE, after ascertaining that there were no objections,
announced that the notion to adopt a zero fiscal note was
adopt ed.

3:11: 14 PM

REPRESENTATI VE ANDERSON started to make a notion to report the
bill, as anmended, fromconmttee.

REPRESENTATI VE GRUENBERG interrupted the notion to note that

according to a chart in nenbers' packets, sone states' |aws
specify that either a parent or a parent's agent can surrender
an infant. He asked the sponsor whether she would like to

include simlar |anguage in HB 322.
REPRESENTATI VE LeDOUX sai d no.

REPRESENTATI VE ANDERSON noved to report CSHB 322(HES), as
amended, out of conmttee wth individual recommendations and
the acconpanying zero fiscal note as authorized by the House
Judiciary Standing Conmttee. There being no objection
CSHB 322(JUD) was reported from the House Judiciary Standing
Conmittee.

ADJ OQURNIVENT
3:12:16 PM

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 3:12 p. m
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