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COW TTEE CALENDAR

HOUSE CONCURRENT RESOLUTI ON NO. 4
Encouraging the establishment of a nethanphetam ne watch
program

- MOVED CSHCR 4(JUD) QUT OF COW TTEE

HOUSE Bl LL NO. 502

“"An Act anending the Alaska Stranded Gas Developnent Act to
elimnate the opportunity for judicial review of the findings
and determnation of the conm ssioner of revenue on which are
based | egislative review for a proposed contract for paynents in
lieu of taxes and for the other purposes described in that Act;
and providing for an effective date."

- HEARD AND HELD

CS FOR SENATE BI LL NO. 20(JUD)
"An Act relating to of fenses agai nst unborn children.™

- MOVED HCS CSSB 20(JUD) QUT OF COW TTEE

CS FOR SENATE BILL NO 261(FIN)

"An Act relating to the designation of traffic safety corridors;
relating to the bail or fine for an offense commtted in a
traffic safety corridor and to separately accounting for such
fines; and providing for an effective date."
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- HEARD BUT NOT' SCHEDULED

HOUSE BI LL NO. 240
"An Act relating to brewery and brew pub |icensing."

- MOVED CSHB 240(JUD) QUT OF COW TTEE

SENATE BILL NO 273

"An Act relating to a notor vehicle dealer's selling or offering
to sell notor vehicles as new or current nodels or as new or
current nodel notor vehicles having nmanufacturer's warranties."

- BILL HEARI NG POSTPONED TO 4/ 21/ 06
PREVI QUS COW TTEE ACTI ON
BILL: HCR 4

SHORT TI TLE: METH WATCH PROGRAM
SPONSOR(S) :  REPRESENTATI VE(S) RAMRAS

03/ 04/ 05 (H READ THE FI RST Tl ME - REFERRALS

03/ 04/ 05 (H STA, JUD

03/ 15/ 05 (H STA AT 8: 00 AM CAPI TOL 106

03/ 15/ 05 (H Moved Qut of Conmittee

03/ 15/ 05 (H M NUTE( STA)

03/ 16/ 05 (H STA RPT 7DP

03/ 16/ 05 (H) DP: GARDNER, LYNN, GATTO  GRUENBERG
RAMRAS, ELKINS, SEATON

04/ 19/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 502

SHORT TITLE: COURT REVI EW OF STRANDED GAS DECI SI ON
SPONSOR(S):  JUDI Cl ARY

04/ 18/ 06 (H READ THE FI RST TIME - REFERRALS
04/ 18/ 06 (H) JUD

04/ 19/ 06 (H) JUD AT 1:00 PM CAPI TOL 120
BILL: SB 20

SHORT TI TLE: OFFENSES AGAI NST UNBORN CHI LDREN
SPONSOR(S): SENATOR(S) DYSON

01/ 11/ 05 (S) PREFI LE RELEASED 12/ 30/ 04

01/ 11/ 05 (S) READ THE FI RST TI ME - REFERRALS
01/ 11/ 05 (S) STA, JUD

03/ 01/ 05 (S) STA AT 3:30 PM BELTZ 211
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Heard & Held

M NUTE( STA)

STA AT 3:30 PM BELTZ 211

Moved CSSB 20( STA) Qut of Conmittee
M NUTE( STA)

STA RPT CS 4AM 1NR SAME TI TLE
AM THERRI AULT, ELTON, WAGONER, HUGA NS
NR  DAVI S

FI N REFERRAL ADDED AFTER JUD

JUD AT 8:30 AM BUTROVI CH 205
Schedul ed But Not Heard

JUD AT 8: 30 AM BUTROVI CH 205

Heard & Held

M NUTE( JUD)

JUD AT 8:00 AM CAPI TOL 120

Heard & Held

M NUTE( JUD)

JUD AT 8: 30 AM BUTROVI CH 205

Moved CSSB 20(JUD) Qut of Conmittee
M NUTE( JUD)

JUD RPT CS FORTHCOM NG 3DP 1NR

DP: SEEKI NS, THERRI AULT, HUGGE NS
NR.  GUESS

RETURNED TO JUD COW TTEE

JUD CS RECEI VED SAME TITLE

JUD AT 8:30 AM BUTROVI CH 205

Moved CSSB 20(2nd JUD) Qut of Committee
M NUTE( JUD)

JUD RPT CS(2D JUD) 3DP 2AM SAME TI TLE
DP: SEEKI NS, THERRI AULT, HUGE NS
AM  FRENCH, GUESS

FI' N REFERRAL ADDED AFTER JUD

FIN AT 9: 00 AM SENATE FI NANCE 532
Moved CSSB 20(JUD) Qut of Commttee
M NUTE( FI N)

FIN RPT CS(JUD) 2DP 3NR

DP: GREEN, DYSON

NR W LKEN, HOFFMAN, OLSON

JUD CS ADOPTED Y11 N5 E3 Al

TRANSM TTED TO (H)

VERSI ON:  CSSB 20( JUD)

READ THE FI RST Tl ME - REFERRALS
JUD, FIN

JUD AT 1: 00 PM CAPI TOL 120

Schedul ed But Not Heard

JUD AT 3:30 PM CAPI TOL 120

Meeti ng Postponed to 5/8/05
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JUD AT 0: 00 AM CAPI TOL 120
<Bi |l Hearing Cancel ed>

JUD AT 1: 00 PM CAPI TOL 120
Heard & Held

M NUTE( JUD)

JUD AT 2: 30 PM CAPI TOL 120
<Bill Hearing Postponed to 2/23/06>
JUD AT 10: 00 AM CAPI TOL 120
Schedul ed But Not Heard

JUD AT 1:00 PM CAPI TOL 120
-- Meeting Cancel ed --

JUD AT 1: 00 PM CAPI TOL 120
-- Meeting Cancel ed --

JUD AT 1: 00 PM CAPI TOL 120
Heard & Held

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120
Tabl ed

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120

SHORT TI TLE: REGULATI ON OF HWS;, TRAFFI C OFFENSES

SPONSOR( S) :

02/ 01/ 06
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RULES BY REQUEST OF THE GOVERNOR

READ THE FI RST Tl ME - REFERRALS

TRA, FIN

TRA AT 1: 30 PM BUTROVI CH 205

Heard & Held

M NUTE( TRA)

TRA AT 1: 30 PM BUTROVI CH 205

Moved CSSB 261(TRA) Qut of Commttee
M NUTE( TRA)

TRA RPT CS 3DP SAME TITLE

DP: HUGAE NS, FRENCH, KOOKESH

FIN AT 9: 00 AM SENATE FI NANCE 532
Moved CSSB 261(FIN) Qut of Commttee
M NUTE( FI N)

FIN RPT CS 5DP INR SAME TI TLE

DP: W LKEN, GREEN, BUNDE, DYSON

STEDVAN

NR: OLSON

TRANSM TTED TO (H)

VERSI ON:  CSSB 261( FI N)

READ THE FI RST TIME - REFERRALS
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04/ 06/ 06 (H) JUD, FIN

04/ 12/ 06 (H) JUD AT 1:00 PM CAPI TOL 120

04/ 12/ 06 (H Moved HCS CSSB  261(JUD) Cut of
Comm ttee

04/ 12/ 06 (H M NUTE( JUD)

04/ 18/ 06 (H) JUD RPT HCS(JUD) NT 5DP 2NR

04/ 18/ 06 (H) DP: ANDERSQON, W LSQON, KOIT, GRUENBERG,
MCGUI RE;

04/ 18/ 06 (H) NR: GARA, COGHI LL

BILL: HB 240
SHORT TI TLE: BREWERY & BREWPUB LI CENSES
SPONSOR(S) : JUDI Cl ARY

03/ 30/ 05 (H READ THE FI RST TI ME - REFERRALS

03/ 30/ 05 (H L&C, JUD

04/ 06/ 05 (H) L&C AT 3:15 PM CAPI TOL 17

04/ 06/ 05 (H) <Bi || Hearing Postponed>

03/ 22/ 06 (H L&C AT 3:15 PM CAPI TOL 17

03/ 22/ 06 (H <Bi |l Hearing Postponed>

03/ 29/ 06 (H L&C AT 3:15 PM CAPI TOL 17

03/ 29/ 06 (H Heard & Held

03/ 29/ 06 (H M NUTE( L&C)

04/ 12/ 06 (H L&C AT 3:15 PM CAPI TOL 17

04/ 12/ 06 (H Moved CSHB 240(L&C) Qut of Conmittee

04/ 12/ 06 (H M NUTE( L&C)

04/ 18/ 06 (H L&C RPT CS(L&C) 5DP 1AM

04/ 18/ 06 (H) DP: CRAWCORD, LYNN, KOIT, GUTTENBERG
ANDERSON,;

04/ 18/ 06 (H AM LEDOUX

04/ 19/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE JAY RAMRAS

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Sponsor of HCR 4.

JANE PI ERSON, St aff

to Representative Jay Ranras

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HCR 4 on behalf of the sponsor,
Represent ati ve Ranras.

STEVEN B. PORTER, Deputy Comm ssi oner
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O fice of the Conm ssioner

Depart ment of Revenue (DOR)

Juneau, Al aska

PCOSI TI ON  STATEMENT: Rel ayed that the administration supports
HB 502, and responded to questi ons.

LARRY OSTROVSKY, Chief Assistant Attorney GCeneral - Statew de
Section Supervisor

Ql, Gas & Mning Section

Cvil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

PCSI TI ON STATEMENT: Presented HB 502 on behalf of the sponsor,
the House Judiciary Standing Commttee, and responded to
guesti ons.

JI M SYKES
(Address not provi ded)
POSI TI ON STATEMENT: Testified in opposition to HB 502.

MARK MYERS

(Address not provided)

POSI TI ON  STATEMENT: Provided coments and responded to
guesti ons.

CRAI G JOHNSQN, Staff

to Representative Lesil MGuire

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HB 240 on behalf of the sponsor,
t he House Judiciary Standing Commttee.

CHUCK EDWARDS, Chair

Government Affairs

Anchorage Cabaret, Hotel, Restaurant, & Retailers Association
( CHARR)

Anchor age, Al aska

PCSI TI ON  STATEMENT: During the hearing on HB 240, answered
guesti ons.

ACTI ON NARRATI VE

CHAIR LESIL MGJURE called the House Judiciary Standing

Conmittee neeting to order at 1:12:58 PM Representati ves
McCGuire, Anderson, WIson, Coghill, Guenberg, and Gara were
present at the call to order. Representative Kott arrived as

the nmeeting was in progress.
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HCR 4 - METH WATCH PROGRAM

1:13: 04 PM

CHAI R McGUI RE announced that the first order of business would
be HOUSE CONCURRENT RESCLUTION NO 4, Encouraging the
establ i shment of a nethanphetam ne watch program [In conmittee
packets was a proposed commttee substitute (CS) for HCR 4,
Version 24-LS0693\G Kurtz/Luckhaupt, 4/13/06.]

1:13:13 PM

REPRESENTATI VE JAY RAMRAS, Al aska State Legislature, sponsor,
opi ned that a methanphetam ne watch program which is encouraged
by HCR 4, is an excellent step because preventative maintenance
is better than crim nal proceedings.

1:13: 55 PM

JANE PIERSON, Staff to Representative Jay Ranras, Alaska State
Legi sl ature, sponsor, on behalf of Representative Ranras

paraphrased from the following witten sponsor statenent
[original punctuation provided]:

Throughout the past decade there have been a nunber of
public awareness prograns, which  have educated
communities about the dangers of alcohol and drugs.
Meth Watch is a voluntary program started in Kansas as

a public/private partnership in 2001. Meth Watch
educat es communities about t he perils of
met hanphet am ne. Today, twel ve states have
inplenented a Meth Watch program Al t hough a

relatively new canpaign, since its inplenentation

states have reported reductions in the nunber of
met hanphet am ne | abor at ori es, and have seen a
unification of grant programs that fund the education
of comunities; particularly parents, teachers, and
others that work with youth

The Meth Watch program engages retailers, | aw
enf or cenent of ficials, school s, state and | ocal
agencies, and other Kkey partners in reducing the
di version of precursor products for the manufacturing
of nmethanphetam ne, and increasing awareness about
nmet hanphet am ne's  dangers. The program is also
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instrumental in educating students and teachers in our
school s and communi ties.

House Concurrent Resolution No. 4 urges that the Meth
Watch program be inplenented in the State of Al aska,
by applying for available grants, and encouragi hg and
assisting communities to apply for funding from both
governnment and private sources.

M5. PIERSON characterized the "nmeth watch" program as a win-win
pr ogr am She noted that although there has been across-the-
state interest in inplenmenting the program soneone nust still
be willing to chanmpion it. Oiginally, the Departnent of Health
and Social Services was asked to be the point person, but it
seens that it would be best to have a private organization take
t he | ead.

1:15:49 PM

REPRESENTATI VE GRUENBERG noved to adopt the proposed commttee
substitute (CS) for HCR 4, Version 24-LS0693\G Kurtz/Luckhaupt,
4/ 13/ 06, as the work draft. There being no objection, Version G
was before the conmittee.

CHAIR MGU RE, upon determning that no one else wshed to
testify, closed public testinony on HCR 4.

1: 16: 06 PM

REPRESENTATI VE GRUENBERG noved to report the proposed CS for
HCR 4, Version 24-LS0693\G  Kurtz/Luckhaupt, 4/13/06, out of
commttee with individual recomendati ons and the acconpanying
fiscal notes. There being no objection, CSHCR 4(JUD) was
reported fromthe House Judiciary Standing Commttee.

The conmttee took an at-ease from1:16 p.m to 1:17 p.m

HB 502 - COURT REVI EW OF STRANDED GAS DECI SI ON

1:17:12 PM

CHAI R Mc@GUJI RE announced that the next order of business would be
HOUSE BILL NO 502, "An Act amending the Al aska Stranded Gas
Devel opnent Act to elimnate the opportunity for judicial review
of the findings and determ nation of the conm ssioner of revenue
on which are based legislative review for a proposed contract

HOUSE JUD COW TTEE - 8- April 19, 2006



for paynments in lieu of taxes and for the other purposes
described in that Act; and providing for an effective date."

1:17:56 PM

STEVEN B. PORTER, Deputy Comm ssi oner, Ofice of t he
Comm ssi oner, Departnment of Revenue (DOR), relayed that the
adm ni stration supports HB 502, and that the DOR has submitted a
zero fiscal note because it feels that the bill sinply provides
clarification regarding the DOR s responsibilities as they
relate to the Al aska Stranded Gas Devel opnent Act.

1:18: 36 PM

LARRY OSTROVSKY, Chief Assistant Attorney GCeneral - Statew de
Section Supervisor, QOl, Gas & Mning Section, GCvil Division
(Anchorage), Departnment of Law (DOL), indicated that he would be
presenting the bill on behalf of the sponsor, the House

Judi ciary Standing Comm ttee.

REPRESENTATI VE GARA opined that the fiscal note should at best
be indeterm nate because, by losing the right to appeal, the
public may lose the right to find that a part of the contract is
costing the state billions of dollars [in revenue]. To call it
a zero fiscal note is quite inaccurate, he added, because
[ adopti on of HB 502] might end up costing the state a |ot.

MR. OSTROVSKY offered his understanding that during the
| egislative process in 1998, the legislation that becane the
Al aska Stranded Gas Devel opment Act - House Bill 393 - was
anmended such that the legislature was provided wth the final
authority to determne whether a contract can be executed.

Oiginally House Bill 393 provided the conmm ssioner of the
Department of Revenue with the authority to execute a contract
if he/she determned that it was in the "long term fiscal

interests of the state,” and that that decision would be a final
agency decision, which are normally subject to administrative
appeal . Amended versions of House Bill 393 provided the
| egislature with nore authority regarding a contract; that
| anguage says:

The governor may transmit a contract devel oped under
this chapter to the legislature together wth a
request for authorization to execute the contract. A
contract devel oped under this chapter is not binding
upon or enforceable against the state or other parties
to the contract unless the governor is authorized to
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execute the contract by law. The state and the other
parties to the contract nmay execute the contract
within 60 days after the effective date of the |aw
aut hori zing the contract.

MR. OSTROVSKY said that in the admnistration's view, this
| anguage allows a premature challenge because the contract

cannot be executed until the l|egislature authorizes it. He
characterized this |anguage as unusual because by and large in
all other statutes, once certain findings have been mnade,

conmi ssioners are granted the authority to take an action.

MR. OSTROVSKY ventured that everyone would agree that it's
appropriate that there be judicial review if there is a finding
that allows a comm ssioner to take an action. In the origina

version of House Bill 393, it nade sense that the comm ssioner's
decision would give rise to the right to appeal, because there'd
be no step in between the comm ssioner's decision and the
execution of a contract. But in the anended version of House
Bill 393, and under current law, the fiscal interest finding
itself doesn't enable either the conm ssioner or the governor to
take an action on the contract; instead, the legislature has to
authorize the contract, and therefore people have recourse via
the legislature if they feel that the contract isn't any good

or that there isn't sufficient factual basis, or that the
commi ssioner's analysis is faulty.

MR. OSTROVSKY said that although [the |anguage of current |aw
does renove an internmediate judicial review, it replaces it with
an internediate | egislative review.

1: 24: 13 PM

REPRESENTATI VE GARA pointed out, though, that although the
phrase, "internediate judicial review' inplies that there is
judicial review later on, HB 502 [appears] to get rid of al
judicial review

MR. OSTROVSKY offered his belief that "there is judicial review
under the [Al aska Stranded Gas Devel oprment Act]; within 120 days
of the <contract, one <can challenge its <constitutionality.
Furthernore one can always challenge the constitutionality of a
statute.

REPRESENTATI VE GARA offered his wunderstanding, however, that

currently, judicial review is available to determ ne whether the
contract is in the state's best interest [and whether or not we
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gave away the farm" and yet that provision will be renoved and
there will be no other judicial reviewif HB 502 passes.

MR. OSTROVSKY posited that there will be a different kind of
judicial review [ Uhder HB 502], when the legislature goes
through its authorization process, there wll be additional
facts devel oped, and so the court won't necessarily |ook at only
the comm ssioner's recommendations in isolation but may instead
also look at the entire record, depending on the nature of the
chal | enge.

1:27:01 PM

REPRESENTATI VE GARA asked whether under the bill, on the
guestion of whether a contract is in the state's best interest
and gets "us" the best deal possible, sonmeone will still be able

to go to court and chall enge the best interest finding.

MR. OSTROVSKY said, "I believe not." He added:
| think the purpose of the [bill] ..., and [under] the
| anguage of the [bill], it wll be very difficult for
sonmebody to come in, after a comm ssioner's
determ nation, and challenge that determ nation [by
saying], "Well, they didn't have a reasonable basis

for it; you can't advance it to the legislature,"”
because this [bill] says that decision is not subject
to review, stay, or injunction by the court.

REPRESENTATI VE CGRUENBERG, after reading portions of existing
AS 43. 82. 430, offered his understanding that the |[|anguage
currently in AS 43.82.430(b) won't be affected by the |anguage
in proposed AS 43.82.430(c) of HB 502. Furt hernore, he noted
exi sting AS 43.82.440 states:

Sec. 43. 82. 440. Judi ci al review A person my not
bring an action challenging the constitutionality of a
| aw authorizing a contract enacted under AS 43.82.435
or the enforceability of a contract executed under a
| aw authorizing a contract enacted under AS 43.82.435
unless the action is commenced within 120 days after
the date that the contract was executed by the state
and the other parties to the contract.

REPRESENTATI VE GRUENBERG pointed out that that statute of
l[imtation and ability to seek judicial review of the contract
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itself - after ratification by the legislature - won't be
affected by HB 502 either.

MR. OSTROVSKY acknow edged that perhaps [AS 43.82.430] could be
interpreted to nean that the conm ssioner's determ nation of the
long-term fiscal interests of the state is not subject to
judicial review but the final finding and determ nation that the
contract is consistent with the statute is.

REPRESENTATI VE GRUENBERG predicted that such |anguage wll
engender [litigation. He suggested that they should nmake sure
that the language is witten correctly as a whole; in other
words, they should draft the |anguage so that there is no
guestion of the intent - once that intent is decided upon.

1: 33: 50 PM

MR. OSTROVSKY suggested changi ng proposed AS 43.82.430(c) such
that it applies to both (a) and (b) of AS 43.82.430.

REPRESENTATI VE GRUENBERG suggested adding to AS 43.82.430(c) a
reference to AS 43.82.440 as well; "it seens to ne that you
m ght want to put everything involving judicial review in one
statute, and make sure that there is no way they can't be read
congruently."

MR. OSTROVSKY said that as a general rule, courts prefer to take

up final decisions. O herwise, for exanple, in a situation
involving the Al aska Stranded Gas Devel opnent Act, if soneone
challenges the fiscal interest finding, it mght not yet be
known how the legislature wll ultimately deal wth the
contract; conversely, if the legislature authorizes a contract,
it will be after considerable testinony and deliberation, and
thus the facts and circunmstances surrounding a contract wll be

nore developed than before the comm ssioner nakes his/her
deci si on.

MR. OSTROVSKY suggested that if sonmeone were to challenge a
commi ssioner's decision on the basis that the economc analysis
that fornmed the comm ssioner's decision was faulty, it could
well be that ultinmately the legislature would cone to that sane
concl usi on. Under the change proposed by HB 502, the court, in
such a situation, will |ook at the whole record; whereas if the
court were to look only at the comm ssioner's determnation, it
would not have the benefit of being able to look at any
additional work that the l|egislature could chose to undertake.
House Bill 502 nerely takes away the step that allows for
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judicial review in the mddle of the process, he remarked, and
puts in a step, that is not normally there, allowng for
| egi sl ative review The [adm nistration] would prefer that any
judicial review take place after the process is conpleted rather
than in the mddle of it.

REPRESENTATI VE GARA offered his understanding that under HB 502,
no one will be able challenge the best interest finding.

MR. OSTROVSKY concurr ed. Wthout the adoption of HB 502, the
court could find itself inserted into the relationship between
the executive branch and the |egislature, whereas normally one
can't challenge either the admnistration or the |legislature for
proposi ng sonet hi ng. Under current law, when the legislature
reserved the power to authorize a contract under the Al aska
Stranded Gas Developnent Act, this normal relationship was
changed; essentially, the admnistration is sinply submtting a
recommendation to the legislature not nuch different than
subm tting proposed |egislation, and so w thout the adoption of
HB 502, a person would be allowed to cone in and stop the
process.

CHAIR McGUI RE said she believes that it is in the best interest
of the people of Alaska to have the issue before [the

| egislature] to decide. In the end, the legislature may not
approve a particular contract; it my decide, for various
reasons, that it wants to challenge different parts [of a
contract]. But if the process includes the possibility that an

injunction can be filed, then it can becone difficult for the
| egislature to decide when and how to deal with the contract.
She opined that there is role for the judicial branch, but that
it should be at a different point in tinme - at the end.
Furthernore, the Ilegislative should also play a role, she
remar ked, surmising that the |egislature, back in 1998, felt the
same way and so interjected itself into the process via the
changes it made to House Bill 393. She offered her hope that
legislators will listen to the electorate and then take actions
that reflect its w shes.

1:42:10 PM

REPRESENTATI VE GRUENBERG nenti oned that perhaps Section 1 of the
bill is unnecessary. Wth regard to Section 2 of HB 502, he
suggested that perhaps they could change it such that it sinply
says that except for a constitutional challenge, "this" process
isn't ripe for review "until it's over." In response to
comments and a question, he remarked on the concept of judicia
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econony; because things can change, courts don't normally get
involved until the process is conplete - this is a very wel
established legal principle as well as sound public policy. | f
faced with a challenge before the process is conplete, one ought
to be able to ask the court for a stay on the basis that the
situation is not ripe for review

MR OSTROVSKY concurr ed.

CHAI R McGU RE pointed out, though, that in including itself as a
real player in the process, the legislature neglected to state

how it felt about judicial review of a final finding. She
posited that changing the current |anguage as HB 502 proposes to
do is a way for the legislature to say, "These are

recommendations; these are not a final finding; and we want the
| egislative process to take its normal course, to not have the
court intervene."

1: 46: 21 PM

REPRESENTATI VE GRUENBERG suggested sinply changing the bill to
say that "the process"” should not be considered a final decision
and ripe for review until after the |egislature has approved it.

VR. OSTROVSKY said that —captures the intention and is
consi stent.

CHAIR McGU RE relayed that they would hold the bill over so as
to provide nenbers with nore time to consider some of the issues
rai sed.

REPRESENTATI VE GRUENBERG suggested that interested parties neet
with him before the bill is heard next for the purpose of
devel oping alternati ve | anguage.

AN UNI DENTI FI ED SPEAKER indicated that the admnistration's
representatives woul d nake thensel ves avail abl e.

REPRESENTATI VE GARA said his question is whether, wunder the
bill, one would be able to challenge whether a contract is in
best interests of the state even at the end of the process.
Having judicial review at the end of the process would be fine
he remarked, but he wants to ensure that people aren't precluded
al together fromchall enges regardi ng the best interest findings.

REPRESENTATI VE COGHI LL questioned whether they really want a
chal l enge regarding the best interest findings to occur after
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both the adm nistration and the |egislature have acted - perhaps
such a chal |l enge shoul d be precluded altogether.

MR. OSTROVSKY, in response to a question, said:

The | egislature has powers to determne what's in the
best interest of the state, [though] it can't perform

unconsti tuti onal acts. And a conm ssioner IS
sonetinmes enpowered by [the] legislature ... to nmake a
best interest finding, and a court wll review it
under [the] standards of review that it's articul ated.
It's different, however, [if] ... the legislature
determ nes sonething's in the best interest of the
state before it takes an action. ... In a sense, it's
really inplicit in all | egislative actions -

everything the legislature does is because, as a
collective body, it believes it's in the best interest
of the state. And that's normally not a basis for
chal I enge of |egislative action.

So | think Representative Gara is correct that if the
conm ssioner makes a determnation [and] then the
| egislature looks at [it] ... - and does whatever it's
going to do with the contract ... - and nakes a
determination to pass that <contract, that there's
probably not a viable claimthat it's not in the best
interest of the state, because the legislature is the
ultimate determner of what's in the best interests of
the state. However, sonmebody might <claim for
exanple, that notwithstanding that |egislature, vyou
can't have a tax contract or the contract violates
anot her constitutional provision.

So, in ny opinion, there wuldn't be a basis for a
challenge [of] either the comm ssioner's finding or

the best interest [finding] because that's what
the legislature will determne, and the court would
| ook at the whole record. And the courts generally
: won't second-guess that because that 1is the
essential |egislative function.

CHAI R Mc@U RE suggested that in addition to a "process problem"”
there is also the fundanmental policy question of what the
appropriate role of the legislature is and what did it intend
when it anended the Al aska Stranded Gas Devel opnent Act to
i nclude | egislative authorization. She offered her belief that
the legislature intended to insert itself in the process so as
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to be in the position of mking the best interest finding,
because, as representatives of the people of the state,
| egislators were better suited than the courts for that task

She characterized HB 502 as providing clean up |anguage in the
sense that no one understood at the time that the judicial
branch was being left in along side of the legislature -
seemingly to duplicate the process that the l|egislature [and
adm nistration were] supposed to be doing; HB 502 is nerely
further effectuating the legislature's intent in included the
provi sion regarding |egislative authorization. She stated that
she would not support a proposal that authorizes the court to
duplicate all the work done by the legislature, or one that
would allow a person to challenge the legislature's decision-
maki ng; such a proposal would raise constitutional separation of
powers issues for her.

1: 56: 26 PM

REPRESENTATI VE GARA opined that the real issue pertains to the
| egislature and public's access to information. Currently, if
sonmeone challenges the best interest findings, he/she would be
entitled to all the docunents relevant to whether a contract is
in the best interest of the state. He offered an exanple of
docunentation that mght prove that the state didn't need to
offer a particular concession to the oil conpanies. If the
| egislature gets rid of the right to challenge the contract on
the basis of best interest, then what right will anyone - public
menber or legislator - have to the necessary docunentation? He
noted that sonme limtations regarding access to docunentation
al ready exist under AS 43.82.310(e), and indicated that these
l[imtations illustrate the legislature's inportance in its
current roll wunder the Alaska Stranded Gas Devel opnent Act.
Currently under HB 502, he opined, the public will lose the
right to access inportant docunents, docunents that wll prove
whet her a contract is fair. He said that he wants this issue
addressed such that a person wll have the right to |ook at
docunents regardl ess of whether the adm nistration approves such
di scl osure.

MR. PORTER said, "It is our intent to provide a full and
conplete record to assist both the legislature and the public to
do the sanme evaluation that we did." |In response to a question

he offered his belief that HB 502 already stipulates this.
REPRESENTATIVE GARA, in response to comments, offered his

understanding that what M. Porter said was that t he
adm nistration is going to provide docunents that it believes
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are relevant. Representative Gara indicated that his concern
pertains to what happens if a person disagrees wth the
admnistration wth regard to what docunents really are
rel evant. He again offered his understanding that AS
43.82.310(e) says that it is the admnistration that gets to
det erm ne what docunentation is rel evant.

REPRESENTATI VE  COGHI LL  expressed di sagr eenent with that
interpretation.

REPRESENTATI VE GARA argued that it is not correct to think that
AS 43.82.310(e) would allow a legislator to get information
directly. He nentioned that he would support a change that
would allow a legislator to request information from the
adm ni stration.

REPRESENTATI VE COGHI LL asked for clarification regarding who is
considered to be the applicant under AS 43.82.310.

MR OSTROVSKY offered his belief that the first sentence of AS

43.82.310(e) ought to contain a comma between the words, "by"
and "request" so that it is clear that a |legislator may request
information directly. Wthout that conma, the |anguage does

suggest that a legislator would need to go through the
adm nistration in order to request information.

2:06:17 PM

REPRESENTATI VE GRUENBERG concurred, but remarked that if that
comma were to be inserted it would constitute a very substantive
amendnent .

REPRESENTATI VE GARA expressed concern that even if that problem
is fixed and it 1is clear that a |legislator can request
docunents, they nust be provided in a tinely fashion - as in,
"imredi ately" - and even then it wll be hard to know exactly
whi ch docunents to request.

CHAIR MGQUIRE surmsed that a legislator could craft a request
that would be simlar to a discovery order wherein it would
apply to all docunentation related to a particular subject, and
then, if those docunents aren't forthcomng, that in and of
itself will create serious questions about the contract. She
reiterated that HB 502 would be set aside in order to address
menbers' concerns, and, in response to a comment, indicated that
she woul d not be assigning the bill to a formal subcomm ttee.
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REPRESENTATI VE GRUENBERG of fered his understanding that a letter
witten by Jim Cdark addresses AS 43.82.310(f), and that
Representative Gara is suggesting that a lawsuit mght be filed
as a neans of discovery to get docunents. Representati ve
Gruenberg then nmade remarks regarding the issue of privilege -
specifically, executive privilege and deliberative privilege.

CHAIR MGURE nentioned that she would be keeping public
testi nony open on HB 502.

REPRESENTATI VE GARA said that at sone point he would like the
adm nistration to descri be what docunents are available and how

they can be obtained under current law as well as under the
bill.

MR. PORTER agreed to provide that information.
2:13:29 PM
JI' M SYKES sai d he opposes HB 502. He el abor at ed:

There is a process that is established - 1've been
through it a nunber of times - where, if you don't
like a decision [the Departnent of Natural Resources
(DNR) comes out with, you can ask for reconsideration
you can appeal it, and you can appeal it to court. I
think where you're going with this, in ternms of trying
to wite the legislature [in] as the authority on this

because you've had all these deliberations, | don't
think that's likely to stand up under a separation of
powers test. | don't know how many |aws, but there

have been perhaps hundreds of I|aws passed by the
| egi sl ature that have been successfully challenged in
the court system and []ust] because you have
del i berated doesn't necessarily nean that you found
all the wi sdom that was there to be found before the
| aw was passed and signed into |aw. And so | think
it's very inportant to recognize the role of the
judiciary, and it probably invites a separation of
powers kind of test, then, in itself. So you nmay w sh
to consider that.

In terms of the rest of the bill, even if a court were
to consider what the legislature has done, the
| egislature has already been provided evidence, by
it's own contractors, that plainly states that the
[ Alaska Stranded Gas Devel opnent Act] probably doesn't
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apply. And so you've already got [that] |ega
guestion preceding all of what is taking place up
until now. And so that's certainly a fair question
for any court to consider as part of the record.

As has been expressed in the past, | don't think that
there [are] a lot of people out there just intending
to scuttle the contract - | think the public gives the
| egislature a great deal of deference if they've done
sonething, and gives them the benefit of the doubt.
And so if you conme up with something that's a decent
contract, if you ve thoroughly investigated the
options and the alternatives and shown the public that
you've really prepared what's available and nade of

that deal, | don't think there's going to be problem
with it.

But this has the appearance to ne of, 1is the
| egislature trying to create a greater role for itself
in governnent than it deserves, and | don't think
that's going to help the process of getting a gas
contract. And so - as everybody knows, you have to
choose your battles - 1'd let this one go. ... I'll be

happy to answer any questions if there are any.
2:16:17 PM

MARK MYERS said he would like to second sone of Representative
Gara's concerns regarding the ability of the legislature to get
information. A third dynamic to also consider is ensuring that
the public gets the information. Part of the finding process
that has been so critical, particularly with regard to royalty
oil sales, is that the public comments are neaningfully taken
and received, and that the finding adequately addresses public
concerns. Therefore, if the public doesn't have access to the
data or if the public's concerns are not addressed in the
finding and there is no legal recourse available to the public,
it will have its ability to influence the process greatly
di m ni shed.

MR. MYERS said he understands the legislature's desire to be the
final authority on the finding, but when one considers the
magni tude of the finding and the issues, the legislature sinply
doesn't have the expertise, necessarily, to look at the finding
in the tinme allotted. That's why public input becones
critically i nportant, as does t he adm nistration's
responsibility to answer questions in an unbiased nanner and
prove that the finding is in the state's interest. He nmentioned
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that a couple of key issues and concerns pertain to whether it

can be denonstrated that the gas is actually stranded. If the
admnistration, in its finding, chooses not to go into a
guantitative or reasonable analysis of that issue, and the
| egislature doesn't [indisc] it, the public wll never know

whet her that standard was net.

MR. MYERS pointed out that another major issue revolves around
the question of whether the contract was legally negotiated,
legally in the sense of occurring within the constraints placed
on the adm nistration by the Al aska Stranded Gas Devel opnent Act
at that particular point in tine. Again, this is information
that the [public] needs to have and needs to be able to comment
on, and those comments need to be neaningfully addressed.
Furthernore, historically, if the state has nmade procedural
errors in its process, the public "has a bite of that apple.”
And yet that [right] will be taken away via the adoption of HB
502.

MR. MYERS acknowl edged that the legislature could make a de
facto finding that every contract it approves is in fact in the
state's interest, but in such instances, "the whole question of
having a finding comes into question." He added:

Qur findings, historically, have been the public's
vehicle, to comment on our major policy decisions;
unl ess [there is] some sort of ability for the public,
if they're unsatisfied, to get sone review beyond the
constitutional issues, | think we undermne a fair
amount of public trust - we also don't place the
adm nistration in the position of having to wite the
very best finding.

MR. MYERS opined that sonme of the issues that should be
t horoughly addressed and reviewed in the finding are things |ike
whether the gas is in fact stranded; whether, conpared to other
avai l able alternatives, [the contract] is in the interest of the
state; and whether there is a quantitative conparison of
alternatives. |If those issues are not addressed in the finding,
what is the public's recourse to obtain that information? O
should the public rely totally on the legislature's belief that
t hose areas of concern have been satisfied?

2:20: 15 PM

CHAIR MGU RE asked M. Myers to comrent on how he envisions the
situation playing out if HB 502 is not adopted.
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MR. MYERS said that one nust first consider what the purpose of
the finding is. He offered his belief that if the purpose of
the finding is to provide a vehicle and justification for the
contract, and the public has a role in that, then there sinply
must be a way for the public to challenge the decision-nmaking
process regarding major issues: mmjor factual issues, om ssions
and errors, major procedural issues, and constitutional issues.
If there is no way for the public to do that, the public wll
never have any faith or trust in the process. Shoul d such
chal I enges occur later in the process? Possibly. Public review
during the best interest finding process has not only inproved
the administration's findings but has always been a critical
el ement of public acceptance. If issues raised by the public
during the process are not addressed by the administration, then
the courts play a role.

MR. MYERS said that if the |egislature chooses to step in and
play the role [currently handled by the courts], then the
| egislature will have to really mcromnage the finding and
research whether the issues raised by the public really have
been adequately addressed by the admi nistration. [Under HB 502]
the judicial system can't be used to ensure that the public's
best interest is served. Somewhere in the process there has to

be the ability to challenge the contract - on judicial issues,
on procedural issues, and on constitutional issues - in order to
build public confidence. Again, he remarked, the ability to

chall enge could occur later in the process and perhaps that
nmakes nore sense, but it should occur somewhere or else the
public trust won't be gai ned.

MR. MYERS sai d:

And 1'Il give you an exanple. [In] the shallow gas
| easing program we renoved the finding process
altogether, [and] the legislature nmade a determ nation
that the shallow gas |leases were in fact [in] the best
interest of the state. That whole program blew up on
us, and we ended up having to spend all that tinme with
the legislature but also with [the Departnent of
Nat ural Resources' (DNR s)] public process. The
fundanental reason it blew up: there was no public
input into a best interest finding process. So that
to me was a living exanple, where fixing it after the
fact took years and we still, probably, haven't
totally regai ned public trust.
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2:23:37 PM

CHAIR McGQU RE asked M. Mers to suggest a way to change the
bill so that it provides the public with the assurance that the
best interest finding was really made.

MR. MYERS suggested preserving the traditional checks and
bal ances and allow the public - at that latter date - to address
not only constitutional issues but also substantive issues and
procedural errors. In other words, provide a denonstration that
the statutory requirenents have in fact been net. The
| egislature sets a policy by the way it wites a |aw and by the
way it mght anmend the law before the process is done.
Therefore, the legislature nust make sure that the contract
conplies with the law, and the finding is the vehicle that
pertains to substantive issues such as whether the gas is
actually stranded. Though if that is not the goal, then the |aw
should be dramatically changed such that it doesn't require a

denonstration that the gas 1is stranded. Al so, all other
reasonable alternatives should be |ooked at, and a balancing
test perfornmed on them He predicted that during any court
review, the court will give the legislature a lot of discretion

with regard to its determ nation

MR. MYERS, in conclusion, said that the ability of the public to
chal l enge the adnministration forces the adnm nistration to ensure
that the finding is very, very good.

REPRESENTATI VE GARA asked how long the public has to |ook at a
draft contract after it is released by the adm nistration.

MR. OSTROVSKY and MR. PCORTER said a m ni num of 30 days.

REPRESENTATI VE GARA asked how they could ensure that the public
gets access to the docunentation it needs before running out of
time to coment .

MR. MYERS offered that the logical tine for the data to be
released is at the sane tine that the prelimnary best interest
finding comes out. Usually the public comment period is |ong
enough to sufficiently absorb the data and provide meaningful
input; this should also gives the admnistration adequate tine
to adjust the final contract appropriate to the coments.

REPRESENTATI VE GARA asked how nuch tinme should be allowed in
this case once the docunents are made public.
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MR. MYERS suggested a 90-day period at a m ni mum

REPRESENTATI VE GARA asked M. Myers whether he would be anenabl e
to a change that would provide for a 90-day public comment.

MR. MYERS acknow edged that delaying the |egislative process
could be problematic if the contract engenders early spurious
| awsui ts. He reiterated the need for the finding and its
supporting docunentation to be nade available to the public at
the sane tine.

2:31: 02 PM

MR. MYERS, in response to a question, stressed the inportance of
building the public trust via allowing public input and of the
admnistration's responsibility in addressing the public's
coments. In the case of the proposed gas contract, however, it
is going to be very difficult for the public to provide input
without first seeing the economic and other analyses that the
admnistration and its consultants have perforned. Publ i c
confidence is built in a robust finding process where the
public's input has to be considered and, if it's failed to be
considered, then there is redress via the courts. He nenti oned
that the aforenentioned failed shallow gas |easing program had
to be repealed and replaced with a program that had a neani ngful
findi ng process.

REPRESENTATI VE GRUENBERG characterized that as an inportant
point, offered his recollection of what occurred when the Trans-
Al aska Pipeline legislation was passed in Congress, and
suggested that perhaps taking a simlar approach mght prove a
vi abl e alternati ve.

REPRESENTATI VE W LSON questioned whether the legislature 1is
really going to get enough information in to order nake a
deci si on.

VR. MYERS remarked on the Legislative Budget and Audit
Commttee's arranging for its menbers to be able to see the
confidenti al contract i f they signed a confidentiality
agreenent . He acknowl edged that absorbing the infornmation is a
daunting and challenging task, and pointed out that currently
the public has alnobst no information. So what is needed is
either some nechanism in place to release that information or
sone way that the public can engage in a discovery process of
sonme sort. He acknow edged that releasing the data is also a
difficult process for the admnistration to undertake, but in
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order for a nmenber of the public to truly understand the
underlying anal yses, he/ she nust be provided wth sone
information from all categories. Under current law, a lot of
that type of information wouldn't have to be released if the
adm ni stration chose not to release it; therefore, sone form of
di scovery process mght have to occur in order for nenbers of
the public or legislature to be satisfied that they have enough
dat a.

CHAIR MGUI RE, in response to a question, expressed a preference
for addressing this bill separately from any others that m ght
be sonmewhat rel at ed.

[ HB 502 was set aside.]

SB 20 - OFFENSES AGAI NST UNBORN CHI LDREN

2:37:53 PM

CHAI R M@GU RE announced that the next order of business would be
CS FOR SENATE BILL NO 20(JUD), "An Act relating to offenses
agai nst unborn children.”

REPRESENTATI VE COGHI LL nade a notion to take from the table the
proposed House conmttee substitute (HCS) for SB 20, Version 24-
LS0197\B, M schel, 3/24/06, which was tabled at the 3/24/06
heari ng.

REPRESENTATI VE GARA obj ect ed.
2:38: 45 PM

A roll call vote was taken. Representatives MCGQuire, Coghill,
Wl son, Kott, and Anderson voted in favor of taking from the
table the proposed HCS for SB 20, Version 24-LS0197\B, M schel
3/ 24/ 06. Representati ves G uenberg and Gara voted against it.
Therefore, Version B was before the commttee by a vote of 5-2.

The commttee took an at-ease from2:39 p.m to 2:56 p. m
REPRESENTATI VE GARA nade a notion to adopt Conceptual Amendnent
1, | abeled 24-LS0197\U. 9, M schel/Luckhaupt, 3/24/06. [The text
of Conceptual Amendnent 1 can be found at the end of the m nutes
on SB 20. ]

REPRESENTATI VE COGHI LL obj ect ed.
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The commttee took a brief at-ease.
2:59: 44 PM

CHAIR MGQU RE clarified that Amendnent 1, which was drafted for
Version U, had been offered as conceptual in order that the
drafters can conform it to Version B. She explained that the
basic tenet of Version B is that it doesn't include any
reference to the pregnant fenmale being charged with nurder. She
noted that Representative Gara had provided comrttee nenbers
with a docunent entitled, "Excerpts from the Supreme Court's
Deci sion in Roe v. \Wade".

REPRESENTATI VE ANDERSON rel ayed that research has indicated that
several states have codified what Senator Dyson wants to do via
SB 20, and that several states have codified what Representative
Gara is proposing via Conceptual Anmendnent 1, which is to
provide, wthout reference to "an unborn <child", enhanced
penalties for those who hurt a pregnant wonan. Representati ve
Anderson indicated concern with regard to a situation in which
sonmeone harned or killed a pregnant woman, who was then found to
be only 10 weeks pregnant.

REPRESENTATI VE ANDERSON surm sed that wunder Version B, the
person could be charged with two separate crines; however, under
Conceptual Anmendnent 1, the person would only be charged with
one crime, though one that had a stiffer penalty. He said he
wants to provide for enhanced penalties, but is unclear whether
[this legislation] is deciding when human |ife begins and thus
perhaps overriding Roe V. Wde. He said he didn't I|ike that
this legislation provides for charging an individual for the
harm or death of a pregnant wonan and her unborn child fromthe
time the spermneets the egg.

REPRESENTATI VE GARA said he struggles with the sane issue.
However, there is no clean way in statute to specify the inpact

of these situations on an individual's life. Nor mal | y,
sentences deter an action; therefore, the punishnent is
inportant rather than the nere statutory | anguage. Concept ua
Amendrment 1 will inpose at |east the same mni mum sentence as if

there were two crines for all of the major crines in SB 20. For
exanple, Version B refers to the crine of first degree nurder of
an unborn child that assigns a mninmm of 20 years for the act
agai nst the woman and a m ninmum of 20 years for the act agai nst
the unborn child, whereas Conceptual Anmendnent 1 would provide
for a m ninum sentence of 40 years for that sane behavi or.
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REPRESENTATI VE GARA poi nted out that one of the flaws of Version
B is that it refers to nurder of the baby for incidents that
happen [beginning] from one day after the pregnancy begins.
Therefore, one nay say it's necessary to nake it nurder once the

baby is viable. However, that requires some sort of nedical
evidence that the baby is viable, which is the route that
| ndi ana took. The problem with the aforenentioned is that the

child that would ve been present after nine nonths is taken
away, and thus to recognize the incident differently depending
upon when in the pregnancy the incident occurred disregards the
fact that the woman and the father lost the child regardl ess of
its wviability. Concept ual Amendmrent 1, in conparison,
recogni zes a sentence that reflects the seriousness of the
crime.

REPRESENTATIVE COGHI LL interjected to note that Section 5
defines an wunborn child as, "a nenber of the species Hono
sapiens, at any state of developnment, who is carried in the
wonb. "

REPRESENTATI VE GARA interpreted that | anguage to nean that it is
a baby at day one and so from that point on [killing the baby]
woul d be consi dered nurder.

REPRESENTATI VE COGHI LL offered his understanding that the term
"unborn child" refers to a fetus at any stage of devel opnent.

REPRESENTATI VE GARA acknow edged that point and characterized
that as a problem He opined that he didn't believe the
commttee should determne when viability occurs and then nake
the crime different than if it had occurred the day before,
because that's an artificial delineation.

3:10: 35 PM

REPRESENTATI VE ANDERSON nentioned that he is in favor of
rej ecting Conceptual Amendnent 1. He opined that if one harnms a
woman, he/she risks harmng or killing an unborn child if the
woman is pregnant, and thus he/she ought to be doubly punished
because of the harm or death of the woman and potentially to the
unborn chil d.

REPRESENTATI VE COGHI LL surm sed that the concept being set forth
in Conceptual Amendnment 1 is that the crine is against one
i ndi vi dual . However, Version B stipulates that the crinme is
agai nst two individuals. He announced that he would oppose
Conceptual Anmendnent 1 because an individual who attacks a
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pregnant woman and injures and/or Kkills her unborn child has
harmed two victi ns.

REPRESENTATI VE GARA recalled that Representative Anderson wanted
to provide for additional punishment even if the perpetrator
didn't know that the woman was pregnant. The aforenentioned is
acconplished via Conceptual Anendnent 1 because even if the
perpetrator didn't know the woman was pregnant, her pregnancy
woul d be consi dered an aggravating factor.

REPRESENTATI VE GARA offered his belief that Roe v. Wde is
partly predicated on |anguage that says society hasn't vyet
recognized that the fetus is a person from day one of the
pregnancy. However, if states pass |laws such that the pregnancy
shall be treated as involving a second person, then the Roe v.
Wade ruling could be in jeopardy because there are |law schol ars
who predict that legislation such as SB 20 will be utilized to
underm ne the rights in Roe v. \Wade.

REPRESENTATI VE GARA offered further exanples of the |engths of
sentences that are being proposed via Conceptual Anmendnent 1,
and surmsed that one of the questions being raised revolves
around the issue of defining when life begins, and another is
whether to inpose a harsh penalty in recognition of the
seriousness of the crine. He then referred to the current |aw
regardi ng actions that cause a miscarriage.

REPRESENTATI VE COCGHI LL suggested that they proceed to vote on
Conceptual Amendnent 1.

REPRESENTATI VE ~ ANDERSON reiterated hi s ar gunment agai nst
Conceptual Amendnent 1.

3:19:10 PM

REPRESENTATI VE GARA surmised that wthout the adoption of
Conceptual Anmendnment 1, soneone who causes a mscarriage three
days after conception could be charged with the crinme of nurder.

CHAIR McGU RE pointed out that a wonan can't determine she is
pregnant within three days of conception, and that the norm for
determ ning pregnancy is five weeks.

REPRESENTATI VE GARA opined that it's a stretch to call a
m scarriage caused negligently or recklessly at the earliest
stage of devel opnment of a pregnancy a hom cide, which is what SB
20 does, and therefore the crine should be recognized in terns
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of the sentence. He rem nded the commttee that in any nurder
no matter how many victins are left, it's not referred to as
murder that has resulted in the damage of two children or three
children or four children, it's referred to as nurder and there
is sinply recognition that damage has been done to the rest of
the famly. Every single victim doesn't have to be naned as a
victim of a separate crinme in order to protect society or honor
the victins, because that's acconplished through the sentence
he opi ned.

3:21:59 PM

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Conceptual Anendnent 1. Represent ati ves
Anderson, Coghill, Kott, MGuire, and WIson voted against it.

Therefore, Conceptual Amendnent 1 failed by a vote of 2-5.
3:22:22 PM

REPRESENTATIVE GARA nmde a notion to adopt Concept ual
Amendnent 2, | abeled 24-1LS0197\U.10, M schel, 4/10/06, and 24-
LS0197\ U. 11, M schel, 4/10/06, [text provided at the end of the
m nutes on SB 20. ]

REPRESENTATI VE COGHI LL obj ect ed.

REPRESENTATI VE GARA explained that Conceptual Amendnent 2
utilizes the approach used in Indiana such that an unborn child
is defined as a child at the point of viability. However, at
the cellular level prior to viability, it's not an unborn child
but rather a pregnancy albeit just as valuable as an unborn
chil d. Conceptual Anmendnent 2 specifies that if a crime is
commtted against [a fetus] that is at the point of viability or
afterwards, the [punishnent] path laid out by the sponsor would
be followed. If the crime is commtted prior to viability, the
penalties are enhanced substantially in ternms of an aggravator
The aforenentioned proposal recognizes the value of human life
and pregnancy while avoiding the debate regarding viability, he
opi ned.

REPRESENTATI VE COGHI LL remarked that there is a legal and
nati onal debate occurring regarding when an [unborn] child is
vi abl e. If the [unborn] child is wanted and being nurtured by
the nother, he considered it to be viable whether it could fit
the description specified [in Conceptual Amendnent 2] or not.
He indicated he opposed noving down a path that would lead to
trying to develop a definition of viability.
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REPRESENTATIVE GARA clarified that he never said that a
pregnancy is worth less at a certain stage.

3:27:28 PM

REPRESENTATI VE =~ ANDERSON  remar ked on t he difficulty of
establishing a demarcation [with regard to when an unborn child
is viable].

REPRESENTATI VE W LSON announced that she is speaking in
opposition to Conceptual Anmendnent 2. Drawi ng on her experience
as a nurse who worked in surgery for many years, she offered
exanpl es wherein expect ant parents wer e devast at ed by
m scarri ages regardl ess of the stage of the pregnancy.

REPRESENTATI VE GARA stated that Concept ual Amendnent 2
recogni zes the sanctity of a pregnancy and the famly that
sonmeone prevents from developing due to a crinme [against the
pregnant woman and unborn child] via its sentencing provisions.
He specified that he wanted to renove the |anguage that people
could use to fight Roe v. Wade. Conceptual Anmendnent 2 allows
the use of the | anguage of murder when it involves a child after
viability, and provides an enhanced sentence via an aggravator
for termnating the pregnancy prior to viability. "In ternms of
the penalty and society's condemation of your conduct, it's the
sanme; it's just whether or not we're going to pick this fight
over Roe v. Wade, which | don't think we need to do," he opined.

REPRESENTATI VE = GARA, during a roll cal vot e, wi t hdr ew
Concept ual Amendnent 2.

[ An anendnent | abel ed Anendnent 3 was al so withdrawn because its
| anguage had al ready been incorporated into Version B.]

The conmttee took an at-ease from3:33 p.m to 3:34 p.m
3:34: 31 PM
REPRESENTATI VE GRUENBERG made a notion to adopt Conceptual
Amendnent 4, |abeled 24-1LS0197\U.3, M schel, 2/22/06, which
read:
Page 1, followng line 2:
Insert a new bill section to read:

"* Section 1. The uncodified law of the State of
Al aska is anended by adding a new section to read:
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LEG SLATIVE |INTENT. It 1is the intent of the
| egislature that nothing in this Act is intended to
limt or alter a woman's right to choose the outcone
of her pregnancy, as guaranteed by the Constitution of
the United States and the Constitution of the State of
Al aska."

Renunber the follow ng bill sections accordingly.

REPRESENTATI VE GRUENBERG offered his belief that Conceptual
Amendnent 4 is in accord wth Senator Dyson's intent.

REPRESENTATI VE COGHI LL obj ect ed.

CHAIR McGU RE of fered her understanding that from the begi nning
t he sponsor has stated that SB 20 woul dn't be used to enter into
a Roe v. Wade battle. The choice, she opined, is really about
protecting pregnant wormen and their unborn children in the State
of Al aska. Chair MQiire questioned how binding the intent
| anguage proposed in Conceptual Amendnent 4 is.

REPRESENTATI VE GRUENBERG stated that the intent |anguage is
there and can be used by the court if and when it w shes.

REPRESENTATI VE COGHI LL recalled that the sponsor had stated his
intention to recognize that there are two victins when there has
been a crinme against a pregnant worman, and surmn sed, therefore,
that the sponsor wouldn't have a problem wth Conceptua
Amendnent 4.

REPRESENTATI VE COGHI LL then wi thdrew his objection.

REPRESENTATI VE GARA obj ected and noved that the committee adopt
an anmendnent to Conceptual Anendnent 4 such that the intent
| anguage woul d be placed in statute.

REPRESENTATI VE GRUENBERG opined that doing so would be very
unusual, and that he would rather address the proposed intent
| anguage as it's presented.

REPRESENTATI VE GARA opined that if everyone is representing that
no one is trying to overrule Roe v. Wade, then [the intent
| anguage] shoul d be included in statute.

REPRESENTATI VE CGRUENBERG nentioned that [the intent |[|anguage]
will be referred to in the notes [of the statute].
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3:38:40 PM

A roll call vote was taken. Representatives Kott and Gara voted
in favor of the anendnent to Concept ual Amendment 4.
Representatives Coghill, G uenber g, W son, Ander son, and
McCGQuire voted against it. Ther ef or e, the anmendnent to
Conceptual Amendnent 4 failed to be adopted by a vote of 2-5.

CHAIR MGU RE, wupon determining that there were no further
obj ections, announced that Conceptual Anmendnent 4 was adopt ed.

3:39:18 PM

REPRESENTATI VE CGRUENBERG, upon determning that an anmendnent
| abel ed 24-LS0197\U. 4, M schel, 2/22/06, would stray from the
purpose of having two victins, announced that he would not be
of fering that anmendnent.

REPRESENTATI VE GARA made a notion to adopt Amendnent 6, which
read [original punctuation provided]:

Page 2, lines 21-24
Delete all material.

REPRESENTATI VE ANDERSON obj ect ed.

REPRESENTATI VE GARA pointed out that |anguage on page 2, lines
21-24, creates a new crine called crimnally negligent homcide
of an wunborn child if, wth crimnal negligence, the person
causes a mscarriage. Doi ng the aforenmentioned for intentional
and reckless crinmes is one thing, but he said he didn't want to
al so include it for car accidents.

REPRESENTATI VE ANDERSON r enoved his objection.

REPRESENTATI VE COGHI LL obj ected and pointed out that whether the
child is in the wonb or in the seat next to the woman and dies
because of negligence, the responsibility and pain renain.
Representative Coghill said he was speaking in opposition to
Anmendnent 6.

REPRESENTATI VE GARA opined that if Anendnent 6 passes, there
should be an aggravator for those situations in which a
m scarriage is caused. He reiterated that he is respectful of
the value of a pregnancy regardless of its stage. He questioned
whet her the desire is to charge soneone who was driving 10 mles
per hour over the speed limt but gets in an accident wth a
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hom ci de and subject himher to a lengthy jail sentence. Again,
he expressed a preference for punishing such behavior with an
aggr avat or.

REPRESENTATI VE CRUENBERG di sagreed, and referred to a |aw
wherein if a person strikes soneone in the head and he/she has a
really thin skull and is therefore killed by the blow the
assailant is responsible for the result even if excessive force
wasn't used. Anot her exanple would be if a person is
negligently driving and hits a truck which happens to have a
drunken individual sleeping in the back and he/she dies, the
negligent driver renmins responsible. The situation to which
Representative Gara referred is very simlar, Representative
G uenber g suggest ed.

REPRESENTATIVE GARA clarified that that Ilaw pertains to
situations in which a person causes an injury to sonmeone who is
very vulnerable, and even though the [assailant] doesn't know

that the victimis vulnerable, [the assailant] is still liable
for danages. However, in such a situation, he surm sed, the
[assailant] wouldn't be called a nurderer; rather, the "eggshel

t heory" has to do with civil liability for damages.

REPRESENTATI VE CGRUENBERG asked whether it also deals wth
crimnal | aw

3:45:25 PM

CHAI R McGU RE of fered her understanding that the eggshell theory
is a civil theory, but the premse behind it is simlar. She
rem nded the commttee that AS 04.21.080(a)(1) says:

a person acts with "crimnal negligence” with respect
to a result or a circunstance described by a provision
of law defining an offense when the person fails to
perceive a substantial and unjustifiable risk that the
result will occur or that the circunstance exists.
The risk nust be of such a nature and degree that the
failure to perceive it constitutes a gross deviation
from the standard of care that a reasonable person
woul d observe in the situation

REPRESENTATI VE GRUENBERG suggested that two slightly different
t hings are being discussed. One matter is the nental state with
which the act was done, while the other is the responsibility
for a second individual in the autonobile that [the assail ant]
didn't know was present.
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REPRESENTATI VE GARA argued that the only question is whether it
should be called homicide in the aforenentioned case of a car
acci dent .

3:47:16 PM

A roll call vote was taken. Representatives Gara and Kott voted
in favor of Amendnent 6. Representatives G uenberg, W]Ison,
McGuire, Anderson, and Coghill voted against it. Ther ef or e,

Amrendnent 6 failed to be adopted by a vote of 2-5.
3:47: 38 PM

REPRESENTATI VE GARA made a notion to adopt Amendnment 7, which
read [original punctuation provided]:

Page 2, line 7 following "life":

| nsert:

" for purposes of this paragraph, a
pregnant wonman's decision to remain in a relationship
in which donestic violence as defined in AS 18.66.990
has occurred does not constitute conduct manifesting

an extrene indifference to the value of human life."
Page 3, line 12 followng "life":

| nsert:

" for purposes of this paragraph, a
pregnant woman's decision to remain in a relationship
in which donmestic violence as defined in AS 18.66.990
has occurred does not constitute conduct manifesting

an extrene indifference to the value of human life."
CHAI R McGUI RE obj ected for discussion purposes.

REPRESENTATI VE GARA renminded the commttee that an earlier
version of SB 20 stipulated that a pregnant woman's decision to
remain in a relationship that involved domestic violence wasn't
sonmething that the woman could be charged for if it resulted in
a mscarriage caused by the abuser.

CHAIR McGUIRE withdrew her objection, and asked whether there
were any further objections to Amendnent 7. There bei ng none,
Amendnent 7 was adopt ed.
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3:48: 33 PM

REPRESENTATI VE COGHI LL noved to report the proposed HCS for SB
20, Version 24-LS0197\B, M schel, 3/24/06, as anended, out of
conmmttee with individual recomendations and the acconpanying
fiscal notes.

REPRESENTATI VE GRUENBERG obj ect ed.

A roll call vote was taken. Representatives MQuire, WIson
Anderson, Coghill, and Kott voted in favor of reporting the
proposed HCS for SB 20, Version 24-LS0197\B, M schel, 3/24/06
as anended, out of commttee. Representati ves G uenberg and

Gara voted against it. Therefore, HCS CSSB 20(JUD) was reported
fromthe House Judiciary Standing Commttee by a vote of 5-2.

Concept ual Amendnent 1 [ 24-LS0197\ U. 9, M schel / Luckhaupt ,
3/24/06] (failed to be adopted):

Page 1, line 1:

Delete all material and insert:

"An Act relating to sentencing factors and
penal ties for crinmes agai nst pregnant wonen."

Page 1, line 3, through page 7, line 18:

Delete all material and insert:

"* Section 1. AS 11 is anmended by adding a new
chapter to read:
Chapter 32. Enhanced Penalti es.

Sec. 11.32.100. Penalties for crimes commtted
agai nst pregnant wormen. (a) Not wi t hst andi ng anot her
provision of this title or AS 12, if a person comits
a crime defined in this title against a pregnant wonman
who the person knew or should have known to be
pregnant that results in a mscarriage or stillbirth,
the crinme shall be punished in the foll ow ng manner:

(1) a crine defined as nurder in the first
degree under AS 11.41.100 shall be punished by a
sentence of 40 - 99 years;

(2) a crine defined as nmurder in the second
degree under AS 11.41.110 shall be punished by a
sentence of 30 - 99 years;

(3) a crime defined in this title as a
class A felony shall be punished as an unclassified
felony in the mnner provided for unclassified
felonies in AS 12.55. 125;
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(4) a crime defined in this title as a
class B felony shall be punished as a class A felony
in the mnner provided for <class A felonies in
AS 12.55. 125;

(5) a crime defined in this title as a
class C felony shall be punished as a class B felony
in the mnner provided for <class B felonies in
AS 12.55. 125;

(6) a crime defined in this title as a
class A m sdeneanor shall be punished as a class C
felony in the manner provided for class C felonies in
AS 12.55. 125;

(7) a crime defined in this title as a
class B msdeneanor shall be punished as a class A
m sdeneanor in the nmnner provided for <class A
m sdemeanors in AS 12.55. 135.

(b) The penalties in (a) of this section do not
apply to acts conmitted

(1) during a legal abortion to which the
pregnant woman, or a person authorized by law to act
on the pregnant woman's behal f, consented or for which
the consent is inplied by |aw

(2) during any nedical treatnment of the
pregnant woman or the fetus; or

(3) by a pregnant woman agai nst hersel f.

(c) In this section,

(1) "mscarriage" neans the interruption of
the normal devel opnent of the fetus, other than by a
live birth or by an induced abortion, resulting in the
conpl ete expulsion or extraction of the fetus from a
pregnant wonan;

(2) "stillbirth" means the death of a fetus
before the conplete expulsion or extraction from a
woman, other than by an induced abortion, irrespective
of the duration of the pregnancy.

* Sec. 2. AS 12.55.125(a) is anmended to read:
(a) A defendant convicted of nurder in the first

degree shall be sentenced to a definite term of
i nprisonnment of at |east 20 years but not nore than 99
years. A defendant convicted of nmurder in the first

degree enhanced under AS 11.32.100(a)(1) shall be
sentenced to a definite term of inprisonment of at
least 40 vyears but not nore than 99 vyears. A
defendant convicted of nurder in the first degree
shall be sentenced to a mandatory term of inprisonnent
of 99 years when
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(1) the defendant is convicted of the
murder of a uniformed or otherwise clearly identified
peace officer, fire fighter, or correctional enployee
who was engaged in the performance of official duties
at the tinme of the nurder

(2) the defendant has been previously
convi cted of

(A murder in the first degree under
AS 11.41.100 or former AS 11.15.010 or 11.15.020;

(B) murder in the second degree under
AS 11.41.110 or former AS 11.15.030; or

(O hom ci de under the Ilaws of another

jurisdiction when the offense of which the defendant
was convicted contains elenments simlar to first
degree nmurder under AS 11.41.100 or second degree
mur der under AS 11.41.110;

(3) the court finds by clear and convincing
evidence that the defendant subjected the nurder
victimto substantial physical torture; or

(4) the defendant 1is convicted of the
nmur der of and personally caused the death of a person,
ot her than a participant, during a robbery.

* Sec. 3. AS 12.55.125(b) is anmended to read:

(b) A defendant convicted of attenpted nurder in
the first degree, solicitation to commt nurder in the
first degree, conspiracy to commt nurder in the first
degr ee, ki dnappi ng, or m sconduct i nvol vi ng a
controlled substance in the first degree shall be
sentenced to a definite term of inprisonment of at
| east five years but not nore than 99 years. A
def endant convicted of nurder in the second degree or
a class A felony enhanced wunder AS 11.32.100(a)(3)
shall be sentenced to a definite term of inprisonnent
of at least 10 years but not nore than 99 years. A
def endant convicted of nurder in the second degree
shall be sentenced to a definite term of inprisonnent
of at least 20 years but not nore than 99 years when
the sentence is enhanced under AS 11.32.100(a)(2) or
when the defendant is convicted of the nurder of a
child under 16 years of age and the court finds by
cl ear and convincing evidence that the defendant (1)
was a natural parent, a stepparent, an adopted parent,
a |legal guardian, or a person occupying a position of
authority in relation to the child; or (2) caused the
death of the child by commtting a crine against a
person under AS 11.41.200 - 11. 41. 530. In this
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subsecti on, "| egal guar di an" and "position of
authority" have the meanings given in AS 11.41.470.
* Sec. 4. AS 12.55.155(c) is anended to read:

(c) The following factors shall be considered by
the sentencing court if proven in accordance with this
section, and may allow inposition of a sentence above
the presunptive range set out in AS 12.55.125:

(1) a person, other than an acconplice,
sustained physical injury as a direct result of the
def endant's conduct;

(2) the defendant's conduct during the
commi ssion  of the offense nmanifested deliberate
cruelty to anot her person;

(3) the defendant was the |eader of a group
of three or nore persons who participated in the
of f ense;

(4) the defendant enployed a dangerous
instrunment in furtherance of the offense;

(5) the defendant knew or reasonably should
have known that the victim of the offense was
particularly vul nerable or incapable of resistance due
to advanced age, disability, ill health, or extrene
youth or was for any other reason substantially
i ncapable of exercising normal physical or nental
powers of resistance;

(6) the defendant's conduct created a risk
of imm nent physical injury to three or nore persons,
ot her than acconpli ces;

(7) a prior felony conviction considered
for the purpose of invoking a presunptive range under
this chapter was of a nore serious class of offense
than the present offense;

(8) the defendant's prior crimnal history
i ncludes conduct involving aggravated or repeated
i nstances of assault behavi or;

(9) the defendant knew that the offense
i nvol ved nore than one victim

(10) the conduct constituting the offense
was anong the nobst serious conduct included in the
definition of the offense;

(11) the defendant conmitted the offense
under an agreenent that the defendant either pay or be
paid for the conmission of the offense, and the
pecuni ary incentive was beyond that inherent in the
of fense itself;

(12) the defendant was on release under
AS 12.30.020 or 12.30.040 for another felony charge or
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conviction or for a msdeneanor charge or conviction
havi ng assault as a necessary el enment;

(13) t he defendant knowi ngly directed the
conduct constituting the offense at an active officer
of the court or at an active or forner judicial
of ficer, prosecuti ng att orney, | aw enf or cenent
of ficer, correctional enpl oyee, fire fighter,
enmergency nedical technician, paranmedic, anbulance
attendant, or other energency responder during or
because of the exercise of official duties;

(14) the defendant was a nenber of an
organi zed group of five or nore persons, and the
offense was conmtted to further the crimnal
obj ecti ves of the group;

(15) the defendant has three or nore prior
fel ony convictions;

(16) the defendant's crimnal conduct was
designed to obtain substantial pecuniary gain and the
risk of prosecution and punishment for the conduct is
slight;

(17) the offense was one of a continuing
series of crimnal offenses commtted in furtherance

of illegal business activities from which the
def endant derives a mjor portion of the defendant's
i ncone;

(18) the offense was a felony

(A) specified in AS 11.41 and was conmtted
agai nst a spouse, a forner spouse, or a nenber of the
social wunit mde up of those living together in the
same dwel ling as the defendant;

(B) specified in AS 11.41.410 - 11.41.458
and the defendant has engaged in the sanme or other
conduct prohibited by a provision of AS 11.41.410 -
11.41. 460 i nvolving the sane or another victim or

(O specified in AS 11.41 that is a crine
i nvol ving donestic violence and was conmitted in the
physi cal presence or hearing of a child under 16 years
of age who was, at the time of the offense, living
within the residence of the victim the residence of
the perpetrator, or the residence where the crine
i nvol vi ng donestic viol ence occurred;

(19) the defendant's prior crimnal history
i ncludes an adjudication as a delinguent for conduct
that would have been a felony if commtted by an
adul t;

(20) the defendant was on furlough under
AS 33.30 or on parole or probation for another felony
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charge or conviction that would be considered a prior
felony conviction under AS 12.55.145(a)(1)(B);

(21) the defendant has a crimnal history
of repeated instances of conduct violative of crimnal
| aws, whet her punishable as felonies or m sdeneanors,
simlar in nature to the offense for which the
def endant is being sentenced under this section;

(22) the defendant knowi ngly directed the
conduct constituting the offense at a victim because
of that person's race, sex, color, creed, physical or
mental disability, ancestry, or national origin;

(23) the defendant is convicted of an
of fense specified in AS 11.71 and

(A) the offense involved the delivery of a
controlled substance wunder circunmstances manifesting
an intent to distribute the substance as part of a
commercial enterprise; or

(B) at the tinme of the conduct resulting in
the conviction, the defendant was <caring for or
assisting in the care of a child under 10 years of
age;

(24) the defendant is convicted of an
of fense specified in AS 11.71 and the offense invol ved
the transportation of controlled substances into the
st at e;

(25) the defendant is convicted of an
of fense specified in AS 11.71 and the offense involved
| arge quantities of a controlled substance;

(26) the defendant is convicted of an
of fense specified in AS 11.71 and the offense involved
the distribution of a controlled substance that had
been adulterated with a toxic substance;

(27) the defendant, being 18 years of age
or ol der,

(A is | egal ly account abl e under
AS 11.16.110(2) for the conduct of a person who, at
the time the offense was conmitted, was under 18 years
of age and at least three years younger than the
def endant; or

(B) is aided or abetted in planning or
coormitting the offense by a person who, at the tine
the offense was commtted, was under 18 years of age
and at |east three years younger than the defendant;

(28) the victimof the offense is a person
who provided testinony or evidence related to a prior
of fense commtted by the defendant;
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(29) the defendant conmitted the offense
for the benefit of, at the direction of, or in
association with a crimnal street gang;

(30) the defendant is convicted of an
of fense specified in AS 11.41.410 - 11.41.455, and the
def endant knowi ngly supplied alcohol or a controlled
substance to the victimin furtherance of the offense
with the intent to nmake the victim incapacitated; in
this paragraph, "incapacitated" has the meaning given
in AS 11.41.470;

(31) the defendant's prior crimnal history
i ncludes convictions for five or nore crinmes in this
or another jurisdiction that are class A m sdeneanors
under the law of +this state, or having elenents

simlar to a <class A msdeneanor; two or nore
convictions arising out of a single continuous episode
are considered a single conviction; however, an

offense is not a part of a continuous episode if
commtted while attenpting to escape or resist arrest
or if it is an assault upon a unifornmed or otherw se
clearly identified peace officer; notice and denial of
convictions are governed by AS 12.55.145(b), (c), and

(d);

(32) the offense is a violation of AS 11.41
or AS 11.46.400 and the offense occurred on school
grounds, on a school bus, at a school -sponsored event,
or in the admnistrative offices of a school district

if students are educated at that office; in this
par agr aph,

(A "school bus" has the neaning given in
AS 11.71.900;

(B) "school district" has the neaning given
in AS 47.07. 063;

(O "school grounds” has the neaning given
in AS 11.71.900,;

(33) the defendant s convicted of an

of fense specified in AS 11.41 and the offense involved
physical injury to a pregnant wonan.

* Sec. b. The wuncodified law of the State of
Al aska i s anended by adding a new section to read:

APPLI CABI LI TY. AS 11.32.100, enacted by sec. 1
of this Act, and AS 12.55.125(a) - (c), as anended by
secs. 2 - 4 of this Act, apply to crinmes comritted on
or after the effective date of this Act."

Concept ual Amendnent 2 [labeled 24-1LS0197\U. 10, M schel
4/ 10/ 06, and 24-1LS0197\ U. 11, M schel, 4/10/06] (w thdrawn)
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Page 5, lines 27 - 28:
Delete all material and insert:

"(64) "unborn child" means a fetus that has
attained wviability; in this paragraph, "viability"
means the ability to live outside of the nother's
wonb. "

Page 1, line 1, following "children":
Insert "; and adding aggravating factors in

sent enci ng"

Page 7, following line 18:

Insert new bill sections to read:

"* Sec. 9. AS 12.55.155(c) is anended to read:

(c) The following factors shall be considered by
the sentencing court if proven in accordance with this
section, and may allow inposition of a sentence above
the presunptive range set out in AS 12.55.125:

(1) a person, other than an acconplice,
sust ai ned physical injury as a direct result of the
def endant's conduct;

(2) the defendant's conduct during the
conmi ssion  of the offense manifested deliberate
cruelty to another person;

(3) the defendant was the | eader of a group
of three or nore persons who participated in the
of f ense;

(4) the defendant enployed a dangerous
instrument in furtherance of the offense;

(5) the defendant knew or reasonably shoul d
have known that the wvictim of +the offense was
particularly vul nerable or incapable of resistance due
to advanced age, disability, ill health, or extrene
youth or was for any other reason substantially
i ncapable of exercising normal physical or nental
power s of resistance;

(6) the defendant's conduct created a risk
of imm nent physical injury to three or nore persons,
ot her than acconpli ces;

(7) a prior felony conviction considered
for the purpose of invoking a presunptive range under
this chapter was of a nore serious class of offense
t han the present offense;

(8) the defendant's prior crimnal history
i ncludes conduct involving aggravated or repeated
i nstances of assaultive behavior;
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(9) the defendant knew that the offense
i nvol ved nore than one victim

(10) the conduct constituting the offense
was anmong the nobst serious conduct included in the
definition of the offense;

(11) the defendant commtted the offense
under an agreenent that the defendant either pay or be
paid for the commssion of the offense, and the
pecuniary incentive was beyond that inherent in the
of fense itself;

(12) the defendant was on release under
AS 12.30.020 or 12.30.040 for another felony charge or
conviction or for a msdenmeanor charge or conviction
havi ng assault as a necessary el enent;

(13) t he defendant knowi ngly directed the
conduct constituting the offense at an active officer
of the court or at an active or forner judicial
of ficer, prosecuti ng att or ney, |l aw  enforcenent
of ficer, correctional enpl oyee, fire fighter,
energency nedical technician, paranedic, anbul ance
attendant, or other energency responder during or
because of the exercise of official duties;

(14) the defendant was a nenber of an
organi zed group of five or nore persons, and the
offense was conmtted to further the crimnal
obj ectives of the group;

(15) the defendant has three or nore prior
fel ony convictions;

(16) the defendant's crimnal conduct was
designed to obtain substantial pecuniary gain and the
risk of prosecution and punishnment for the conduct is
slight;

(17) the offense was one of a continuing
series of crimnal offenses commtted in furtherance

of illegal business activities from which the
defendant derives a major portion of the defendant's
i ncone;

(18) the offense was a fel ony

(A) specified in AS 11.41 and was conm tted
agai nst a spouse, a forner spouse, or a nmenber of the
social wunit made up of those living together in the
sane dwel ling as the defendant;

(B) specified in AS 11.41.410 - 11.41.458
and the defendant has engaged in the same or other
conduct prohibited by a provision of AS 11.41.410 -
11.41. 460 involving the sane or another victim or
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(O specified in AS 11.41 that is a crine
i nvolving donestic violence and was conmitted in the
physi cal presence or hearing of a child under 16 years
of age who was, at the time of the offense, living
within the residence of the victim the residence of
the perpetrator, or the residence where the crine
i nvol vi ng donestic viol ence occurred;

(19) the defendant's prior crimnal history
i ncludes an adjudication as a delinquent for conduct
that would have been a felony if commtted by an
adul t;

(20) the defendant was on furlough under
AS 33.30 or on parole or probation for another felony
charge or conviction that would be considered a prior
fel ony conviction under AS 12.55.145(a)(1)(B)

(21) the defendant has a crimnal history
of repeated instances of conduct violative of crimnal
| aws, whet her punishable as felonies or m sdeneanors,
simlar in nature to the offense for which the
def endant is being sentenced under this section;

(22) t he defendant knowi ngly directed the
conduct constituting the offense at a victim because
of that person's race, sex, color, creed, physical or
mental disability, ancestry, or national origin;

(23) the defendant is convicted of an
of fense specified in AS 11. 71 and

(A) the offense involved the delivery of a
controlled substance wunder circunstances nmanifesting
an intent to distribute the substance as part of a
commercial enterprise; or

(B) at the tinme of the conduct resulting in
the conviction, the defendant was caring for or
assisting in the care of a child under 10 years of
age;

(24) the defendant is convicted of an
of fense specified in AS 11.71 and the offense involved
the transportation of controlled substances into the
st at e;

(25) the defendant is convicted of an
of fense specified in AS 11.71 and the offense invol ved
| arge quantities of a controlled substance;

(26) the defendant is convicted of an
of fense specified in AS 11.71 and the offense invol ved
the distribution of a controlled substance that had
been adulterated with a toxic substance;

(27) the defendant, being 18 years of age
or ol der,
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(A is | egal ly account abl e under
AS 11.16.110(2) for the conduct of a person who, at
the time the offense was commtted, was under 18 years
of age and at least three years younger than the
def endant; or

(B) is aided or abetted in planning or
conmmitting the offense by a person who, at the tine
the offense was conmtted, was under 18 years of age
and at | east three years younger than the defendant;

(28) the victimof the offense is a person
who provided testinony or evidence related to a prior
of fense commtted by the defendant;

(29) the defendant conmitted the offense
for the benefit of, at the direction of, or in
association with a crimnal street gang;

(30) the defendant is convicted of an
of fense specified in AS 11.41.410 - 11.41.455, and the
def endant knowi ngly supplied alcohol or a controlled
substance to the victimin furtherance of the offense
with the intent to nake the victim incapacitated; in
this paragraph, "incapacitated” has the meaning given
in AS 11.41.470;

(31) the defendant's prior crimnal history
i ncludes convictions for five or nore crines in this
or another jurisdiction that are class A m sdeneanors
under the law of this state, or having elenents

simlar to a <class A msdeneanor; two or nore
convictions arising out of a single continuous episode
are considered a single conviction; however, an

offense is not a part of a continuous episode if
commtted while attenpting to escape or resist arrest
or if it is an assault upon a uniformed or otherw se
clearly identified peace officer; notice and denial of
convictions are governed by AS 12.55.145(b), (c), and

(d);

(32) the offense is a violation of AS 11.41
or AS 11.46.400 and the offense occurred on school
grounds, on a school bus, at a school -sponsored event,
or in the admnistrative offices of a school district
if students are educated at that office; in this
par agr aph,

(A "school bus" has the nmeaning given in
AS 11.71.900;

(B) "school district" has the neaning given
in AS 47.07.063;

(O "school grounds” has the neaning given
in AS 11.71.900;
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(33) t he defendant recklessly, know ngly,
or intentionally caused serious physical injury to a
pregnant wonan, whether or not the defendant knew of
t he pregnancy;
(34) t he defendant caused physical injury
to a woman the def endant knew to be pregnant.
* Sec. 10. The wuncodified law of the State of
Al aska is anended by adding a new section to read:
APPLI CABI LI TY. AS 12.55.155(c), as anended by
sec. 9 of this Act, applies to offenses conmtted on
or after the effective date of this Act."

[ HCS CSSB 20(JUD) was reported from the House Judiciary Standing
Comm ttee.]

SB 261 - REGULATI ON OF HWYS; TRAFFI C OFFENSES

3:49: 37 PM

CHAI R M@GU RE announced that the next order of business would be
CS FOR SENATE BILL NO 261(FIN), "An Act relating to the
designation of traffic safety corridors; relating to the bail or
fine for an offense committed in a traffic safety corridor and
to separately accounting for such fines; and providing for an
effective date."

REPRESENTATI VE GRUENBERG noved that the conmmttee adopt the
letter of intent for HCS CSSB 261(JUD), which had been reported
from the House Judiciary Standing Conmittee on 4/12/06. He
explained that the letter of intent sinply requests that the
signs be placed every three mles rather than every 5 mles in
order to alert drivers.

CHAIR McGUI RE, upon determning that there were no objections,
announced that the letter of intent would acconpany HCS CSSB
261(JUD).

HB 240 - BREWERY & BREWPUB LI CENSES

3:50: 40 PM

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO. 240, "An Act relating to brewery and brew pub
licensing." [Before the conmttee was CSHB 240(L&C). ]

3:50:48 PM
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CRAIG JOHNSON, sStaff to Representative Lesil MQiire, Al aska
State Legislature, presented HB 240 on behalf of the sponsor
the House Judiciary Standing Committee. He inforned the
cormittee that the Brewers @ild of Alaska represents six
breweries and five brewpubs that operate within the state. The
brewery owners and the brewpub owners have united and devel oped
a conpromse via CSHB 240(L&C) regarding the nunmber of barrels
and gallons that a brewpub can produce and the nunber of free
sanples that a brewery can produce. This legislation primarily
i npacts Anchorage and Fairbanks. Basically, HB 240 levels the
playing field between breweries and brewpubs and wth those
breweri es and brewpubs outside of the state.

CHAIR MGQURE inforned the commttee that she has gotten
involved with this issue because she believes it's an energing
area of Al aska's econony.

REPRESENTATI VE KOTT noted that he is in receipt of a letter from
the  Anchorage Cabar et , Hot el , Rest aur ant , & Retailers
Associ ation (CHARR) recommending a change to HB 240 such that
all of those with beverage dispensary |icenses would be allowed
to provide small sanples of beer and wne for pronotional
purposes. He asked if the aforenmenti oned has been agreed upon.

3:55: 59 PM

CHUCK EDWARDS, Chair, Governnent Affairs, Anchorage Cabaret,
Hotel, Restaurant, & Retailers Association (CHARR), relayed that
he spoke with the brewers and the distributors who would Iike
the opportunity to provide sanples and maintain a |evel playing
field. M. Edwards commented, "Sonme of this stuff kind of mnakes
me feel like we're getting into the tavern business here.™

CHAIR McGQU RE, upon determning no one else wshed to testify,
cl osed public testinony on HB 240.

3:57: 09 PM
REPRESENTATI VE KOTT nmade a notion to adopt Anmendnent 1, which
would insert the following |anguage [original punct uati on

provi ded] :

Notwi thstanding (a) and (b) of this section, a

beverage dispensary licenses or |icensee's agent or
enpl oyee, or a holder of a general whol esal e,
whol esale malt beverage and wne |icenses by non-

resident brewer or the agent or enployees of these
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licenses may provide, wthout charge, any custoner a
smal | sanpl e of beer or wine for pronotional purposes.

REPRESENTATI VE GRUENBERG nmade a notion that Anendnent 1 Dbe

anmended such that the first reference to "licenses" be changed
to "licensee". There being no objection, Amendnent 1 was
anended.

CHAIR MGU RE asked whether there were any objections to
Amendnent 1, as anended. There being none, Anendnent 1, as
anmended, was adopt ed.

3:58:46 PM

REPRESENTATI VE KOIT noved to report CSHB 240(L&C), as anended,
out of conmmttee wth individual recommendations and the
acconpanying fiscal notes. There being no objection, CSHB
240(JUD) was reported from the House Judiciary Standing
Comm ttee.

ADJ OURNNMENT

The House Judiciary Standing Cormittee was recessed at 3:59 p.m
to a call of the chair. [ The neeting was reconvened on Apri
20, 2006. ]
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