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HOUSE Bl LL NO. 258
"An Act relating to aggravating factors at sentencing.”

- MOVED CSHB 258(JUD) OUT OF COWM TTEE

HOUSE BI LL NO. 413
"An Act relating to the burning capability of cigarettes being
sold, offered for sale, or possessed for sale; and providing for
an effective date."

- MOVED CSHB 413(JUD) QUT OF COW TTEE
HOUSE Bl LL NO. 325
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"An Act relating to nortgage |enders and persons who engage in
activities relating to nortgage |ending; and providing for an
effective date."

- BILL HEARI NG POSTPONED TO 4/ 18/ 06
PREVI QUS COW TTEE ACTI ON
BILL: HB 258

SHORT TITLE: SEXUAL ASSAULT BY PERSON W TH HI V/ Al DS
SPONSOR( S): REPRESENTATI VE('S) LYNN
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03/ 24/ 06 (H) DP: CISSNA, GATTO GARDNER, KOHRI NG
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04/ 10/ 06 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 413

SHORT TITLE: BURNI NG CAPABI LI TY OF Cl GARETTES
SPONSOR(S): REPRESENTATI VE(S) JOULE

02/ 01/ 06 (H READ THE FI RST TIME - REFERRALS

02/ 01/ 06 (H) STA, JUD, FIN

02/ 09/ 06 (H STA AT 8:00 AM CAPI TOL 106

02/ 09/ 06 (H Moved CSHB 413(STA) Qut of Conmittee

02/ 09/ 06 (H) M NUTE( STA)
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02/ 13/ 06 (H) DP:  GARDNER ~ LYNN, ELKINS, RAVRAS,
GRUENBERG, GATTO
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03/ 31/ 06 (H) M NUTE( JUD)
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04/ 07/ 06 (H M NUTE( JUD)

04/ 10/ 06 (H JUD AT 1: 00 PM CAPI TOL 120
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SHORT TI TLE: POST- CONVI CTI ON DNA TESTI NG
SPONSOR(S): REPRESENTATI VE(S) LEDOUX

01/ 09/ 06 (H PREFI LE RELEASED 12/ 30/ 05

01/ 09/ 06 (H READ THE FI RST Tl ME - REFERRALS

01/ 09/ 06 (H) JUD, FIN

03/ 22/ 06 (H JUD AT 1:00 PM CAPI TOL 120

03/ 22/ 06 (H <Bill Hearing Postponed to 03/24/06>
03/ 24/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 24/ 06 (H <Bill Hearing Postponed to 03/27/06>
03/ 27/ 06 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 27/ 06 (H <Bi |l Hearing Postponed to 03/29/06>
03/ 29/ 06 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 29/ 06 (H) Schedul ed But Not Heard

04/ 05/ 06 (H JUD AT 1:00 PM CAPI TOL 120

04/ 05/ 06 (H Heard & Hel d; Assigned to Subconmmttee
04/ 05/ 06 (H M NUTE( JUD)

04/ 10/ 06 (H JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE BOB LYNN

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 258.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section-Juneau

Crimnal Division

Depart ment of Law (DQL)

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 258, spoke in
support of the bill and responded to questions; during
di scussion of HB 325, responded to questions and expressed
concern regardi ng certain | anguage.

M CHAEL SI CA, Staff

to Representative Bob Lynn

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 258, provided
coments and responded to questions on behalf of the sponsor,
Representative Lynn.

M KAYLA SAITO Intern

to Representative Reggie Joule
Al aska State Legislature
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Juneau, Al aska
PCOSI TI ON STATEMENT: Provi ded comments on behal f of the sponsor
of HB 413, Representative Joul e.

REPRESENTATI VE REGA E JOULE

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 413.

KI MBERLY WALLACE, Staff

to Representative Gabrielle LeDoux

House Special Comrittee on Fisheries

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: During hearing of HB 325, answered
guestions on behalf of the sponsor, Representative LeDoux.

REPRESENTATI VE GABRI ELLE LeDOUX

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Spoke as the sponsor of HB 325.

MARY ANNE HENRY, Director

Ofice of Victinse' Rights (OVR)

Al aska State Legislature

Anchor age, Al aska

PCSI TI ON STATEMENT: Expressed concerns with HB 325.

STEPHEN SALOOM Policy Director

| nnocence Proj ect

New Yor k, New York

POSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of HB 325.

ACTI ON NARRATI VE

CHAIR LESIL MGIURE called the House Judiciary Standing

Commttee neeting to order at 2:19:46 PM Represent ati ves
McGQuire, WIson, Gara, Kott, and Coghill were present at the
call to order. Representati ves G uenberg and Anderson arrived

as the nmeeting was in progress.

HB 258 - SEXUAL ASSAULT BY PERSON W TH HI V/ Al DS

2:19: 57 PM
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CHAIR McGUI RE announced that the first order of business would
be HOUSE BILL NO 258, "An Act relating to aggravating factors
at sentencing." [Before the commttee was CSHB 258( HES). ]

2:20: 01 PM

REPRESENTATI VE BOB LYNN, Alaska State Legislature, sponsor,
offered his understanding that HB 258 would make having human
i mmunodeficiency virus (HV) or acquired inmmunodefici ency
syndrome (AIDS) when conmitting a rape or sexual assault an
aggravating factor at sentencing. Specifically, the perpetrator
woul d have to have been previously diagnhosed as having or having
tested positive for HYV or AlDS. He remarked that how a
perpetrator cones to have HV or AIDS is not the issue; instead
the issue is whether a convicted rapist or sexual predator
previously diagnosed with HV or AIDS should be subject to an
aggravating factor at sentencing.

REPRESENTATI VE LYNN offered his understanding that H'V and AIDS

are incurable, potentially fatal, and primarily transmtted
t hrough "sexual behavior,” which can include rape and sexual
assaul t. In such cases, not only does a victim of rape and

sexual assault suffer the horrific consequences of the attack,
but he/she nust also suffer the effects of a life-threatening

di sease that could essentially be a delayed death sentence. It
is a sobering fact that sone of those infected with HV or AIDS
have shorter lives than sone crimnals condemmed to a prison's
deat h row.

REPRESENTATI VE LYNN said that he has received trenendous support
for HB 258 from | aw enforcenent officials and agencies providing
services to victins of sexual assault. He relayed that Susan
Sul livan - Executive Director, Victins for Justice, Inc. - wote
in part, "adding nonths of terror, and possibly years of illness
and shortened life, to the horror of a rape, makes an attack by
an H V-AIDS positive rapist a horrendous assault"; that Wlt
Monegan - Chief of Police, Anchorage Police Departnment (APD) -
has described a rapist or sexual offender with HV or AIDS as an
assailant with an insidious weapon that can be used to further
strike out against victinms and the victins' |oved ones; and that
CGerad Godfrey - Chair, Violent Crines Conpensation Board (VCCB)
- urges passage of HB 308 "as a sign of respect, conpassion, and
understanding of the trauma experienced by victins of serious
sexual offenses.™

REPRESENTATI VE LYNN nentioned that 24 states currently have sone
type of | aw that specifically crimnalizes exposure or
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transm ssion of H'V, and offered his belief that it is |ong past
time that Alaska joins them particularly given that Al aska has
the highest per <capita rate of rape in the nation. I n
conclusion, he characterized HB 258 is a proactive neasure that
acknow edges the additional pain and suffering caused by rapists
and sexual assailants who expose their victinse to a life
t hr eat eni ng di sease.

REPRESENTATIVE LYNN in response to coments, offered his
under standing that the proposed sentencing aggravator would only
apply in <cases of rape and sexual assault wherein the
per petrator has been previously diagnosed with H'V or AlDS.

REPRESENTATI VE GARA pointed out, however, that the statutes
referred to in the bill - AS 11.41.410 through AS 11.41.455 -
also include felony crinmes involving sexual contact through
clothing and consensual conduct between certain persons of
certain ages. He offered his belief that the sponsor doesn't
really want to have the proposed sentencing aggravator apply to
such crines, and suggested that the sponsor's intent could stil
be honored by adding a clause that says, "that creates the risk
of a transm ssion of HV or AIDS'; by definition, then, the bil
would only address those crines wherein [such transmission is
possi bl e] .

CHAIR McGU RE noted that such |anguage would not preclude the
bill from applying in situations involving consensual conduct
between [certain persons of certain ages] when the conduct
i ncl udes sexual penetration.

2:29: 35 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal Division, Departnent of Law (DOL), said
that the DOL supports HB 258. She acknow edged that
Representative Gara is correct in that crinmes wherein only
"touching" has occurred can rise to the |level of felony conduct.
She pointed out, however, that it would still be up to the court
to decide whether applying an aggravator in a particular case
woul d be appropriate, and surnmised that the court would not
apply such an aggravator in instances where there was no
exposur e.

REPRESENTATI VE GARA suggested perhaps adding to page 1, Iline

[ 6], the words, "and the conduct <creates the risk of
transm ssion of H'V or AlDS".

HOUSE JUD COW TTEE - 6- April 10, 2006



MS. CARPENETI suggested using the term "exposure".
2:31:12 PM

M CHAEL SICA, Staff to Representative Bob Lynn, Alaska State
Legi sl ature, sponsor, relayed on behalf of Representative Lynn
that part of the problem is that the additional pain and
suffering for victins begins with the exposure, because wthin
72 hours, and preferably wthin 24 hours, victins nust subject
t hensel ves to aggressive prophylactics for a 28-day period,
prophyl actics that that can make them sick. Furthernore, it can
take up to 6 nonths to determ ne whether a victim has contracted
t he di sease.

CHAIR MGU RE surm sed, then, that M. Sica is speaking in favor
of using the term "exposure".

MR. SI CA concurred.

REPRESENTATI VE GARA said he agrees with the concept but is not
sure what the wording would look like for such a change. He
reiterated his concern that the bill, as currently witten,
would apply in instances that involve sexual contact through
cl ot hi ng.

MR. SICA noted that plenty of sexual assault crimes involving
sexual penetration are "plead down" to "non penetration”
of fenses; in such cases, penetration has occurred and so has
exposur e.

REPRESENTATI VE GARA offered his belief that even in such cases,
the aggravator would still apply because it would be based on
t he underlyi ng conduct.

MR. SICA argued that it would be up to the court to decide
whet her such was the case; the |anguage pertaining to sentencing
aggravators currently says in part, "The follow ng factors shal
be considered by the sentencing court if proven in accordance
with this section, and may allow inposition of a sentence above
t he presunptive range".

M5. CARPENETI, in response to a question, suggested perhaps
addi ng | anguage that said, "a felony specified in these sections
whi ch exposed the victimto ...".

REPRESENTATI VE GARA fi ni shed: "potential risk of AIDS or HYV
transm ssi on".
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M5. CARPENETI said, "Or to the exposure, ... because that's the
fear."

CHAI R McGUI RE suggested making the change conceptual, with the
concept being that there is the potential for exposure,
regardl ess of whether the victimactually contracts the disease.

REPRESENTATI VE GARA concurr ed.

M5. CARPENETI said the DOL would be happy to work wth
Representative Gara and the sponsor on this issue.

2: 34: 44 PM

CHAIR McQUIRE said they would set HB 258 aside until later in
the neeting so that appropriate | anguage coul d be devel oped.

REPRESENTATI VE GRUENBERG asked that consideration also be given
to possibly narrowng the title so that it specifically reflects
what the bill entails. He al so asked whether the applicability
provi sion i s even necessary.

M5. CARPENETI said that when she is drafting |egislation, she
generally doesn't include applicability provisions, but the
DOL's editor adds them in. Having an applicability provision
doesn't hurt, she remarked, even though crimnal [|aws that
i ncrease one's potenti al puni shnent are al ways applied
prospectively.

REPRESENTATI VE GRUENBERG then pointed out that AS 11.41.452 -
Online enticement of a mnor - and AS 11.41.455 - Unlawf ul
exploitation of a mnor - are also referenced in HB 258 and are
both felony crines, but don't require there to have been any
physi cal contact between the victim and the perpetrator; if such
contact did occur, he surmsed, then the perpetrator would be
charged with a separate, higher crine. He suggested to [the
sponsor that he also] give consideration to possibly elimnating
those statutes from HB 258 as wel | .

M5. CARPENETI offered her belief that the forthcom ng suggested
conceptual change wll address that issue as well. She
indicated that it is sinply common to reference AS 11.41.410 -
AS 11.41.455 when witing legislation pertaining to sexual
of fenses. She said she agrees that it's unlikely that under AS
11.41.452 or AS 11.41.455 there would be physical contact
resulting in any exposure to H 'V or AlDS.
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REPRESENTATI VE GRUENBERG nentioned that he nmay propose an
amendnent to elimnate the reference to AS 11.41.452 and AS
11.41.455. He then expressed the concern that a perpetrator may
have only been diagnosed as having HV or AIDS but yet not
notified of that fact before he/she commtted a crime for which
the proposed aggravator would apply. As currently witten,
there is no requirenent that the perpetrator knew he/she had
been diagnosed with HV or AlDS. Therefore, he opined, there
should be sonme kind of know edge or recklessness |[standard]
included in the bill; wi t hout such being included, a
constitutional problem m ght arise.

2:39: 37 PM

REPRESENTATI VE GARA offered his belief that wth the forthcom ng
conceptual change, the fact that a perpetrator was concerned
enough to even get tested for HV or AIDS would be sufficient.
In response to a coment, he opined that application of the
proposed aggravator would be justified even if the perpetrator
doesn't yet know the results of that testing.

REPRESENTATIVE WLSON and CHAIR MGURE, in response to a
guestion, explained that one is not routinely tested for HV or
AIDS; instead, a specific consent form for such testing is
required.

CHAIR McGQU RE indicated that [CSHB 258(HES)] would be set aside
brought back up later in the neeting.

HB 413 - BURNI NG CAPABI LITY OF Cl GARETTES

2:42: 48 PM

CHAI R Mc@GUJI RE announced that the next order of business would be
HOUSE BILL NO 413, "An Act relating to the burning capability
of cigarettes being sold, offered for sale, or possessed for
sale; and providing for an effective date.” [ Before the
commttee was the proposed conmttee substitute (CS) for HB 413,
Version 24-LS1495\F, Bannister, 4/5/06, which had been adopted
as the work draft on 4/7/06; also included in nmenbers' packets
was another proposed commttee substitute (CS) for HB 413,
Ver si on 24-1LS1495\Y, Bannister, 4/10/06.]

CHAIR McGQU RE recalled that the Departnent of Revenue (DOR) had

expressed sone concerns wth Version F because it did not
include all of the DOR s recomendations, and offered her
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understanding that the new proposed conmttee substitute (CS) in
menbers' packets does incorporate all of those reconmendati ons.

2:43:41 PM

REPRESENTATIVE GARA nade a notion to adopt the proposed
commttee substitute (CS) for HB 413, Version 24-LS1495\Y,
Banni ster, 4/10/06, as the work draft. There being no
obj ection, Version Y was before the conmmttee.

2:44: 03 PM

M KAYLA SAITO Intern to Representative Reggie Joule, Al aska
State Legislature, relayed on Dbehalf of the sponsor,
Representative Joule, that the legislative findings and intent
section of Version Y updates the finding that nearly 3,000
injuries have resulted fromfires caused by cigarettes, and that
Version Y corrects sone granmatical errors and closes sone
| oophol es. Additionally, Version Y provides the DOR with the
ability to seize cigarettes that are not in conpliance with this
proposed | aw. Page 6 now includes |anguage specifying that the
mar ki ngs approved for Al aska nust be the sanme markings as those
used in and approved for the state of New York; this requirenent
could snoboth the way for the introduction of nationa
| egislation, since states wuld already be wusing the sane
mar Ki ngs.

MS. SAITO offered her understanding that Version Y also contains
| anguage encouraging the concept that this issue should be
viewed as a national issue, and that the DOR has been provided
with the authority to pronulgate or anend regul ations regarding
sei zure

CHAIR MGU RE noted that Ms. Saito is referencing the nmenorandum
dated 4/10/06 from Representative Joul e.

REPRESENTATIVE GARA offered  his understanding that t he
substantial changes incorporated in Version Y expand the DOR s
authority so that it can enforce this new proposed | aw

M5. SAI TO concurred.
REPRESENTATI VE KOIT referred to page 1, line 14, and noted that
t he | anguage appears to include Canada as a state; furthernore,

there is no other reference to Canada in the renmni nder of the
findings and intent |anguage section.
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2:47:54 PM

REPRESENTATI VE KOIT nmade a notion to adopt Anendnent 1, to
delete the reference to Canada from page 1, line 14. There
bei ng no objection, Arendnent 1 adopt ed.

REPRESENTATI VE ANDERSON said he appreciates the spirit of the
| egi slation, but noted that the tobacco industry has expressed
to himthe concern that having to manufacture different types of
cigarettes for different states wll be very expensive. He
remar ked, however, that as a matter of public policy, the fire-
safety concerns addressed via HB 413 outweigh the tobacco
i ndustry's concern regardi ng cost.

M5. SAITO in response to a question, offered her understanding
that manufacturers will produce the sanme type of cigarettes for
Alaska that are being produced for New York, and that the
tobacco industry has told officials at the national |evel that
it is anenable to the type of change proposed by HB 413 in that

it wants to get simlar national |egislation passed. However,
the sponsor, she relayed, feels it is inportant to start the
process at the state level instead of waiting for national

| egi sl ation. She again offered her understanding that the type
of cigarettes that HB 413 requires for Al aska are already being
manuf actured for other states.

REPRESENTATI VE GARA indicated that that information alleviates
hi s one concern.

CHAIR McGU RE suggested that this requirenment could serve as a
nodel for the federal governnent or other states.

REPRESENTATI VE KOTT asked whether there will be a restriction on
the nunber of packs of cigarettes a person can buy over the
| nt ernet.

2:53: 06 PM

REPRESENTATI VE REGE E JOULE, Al aska State Legislature, sponsor
offered his understanding that if the purchase of cigarettes

over the Internet is for private consunption, it would be
difficult to enforce what type of <cigarettes are bought.
However, aspects of the bill do attenpt to address situations in

whi ch I nternet purchases are nade for the purpose of resale. He
suggested that as the concept enbodied in HB 413 catches on
nationally, Internet sales will becone | ess of an issue.
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CHAI R McGU RE asked whether nmanufactures will charge nore noney
for cigarettes with a reduced ignition capacity.

REPRESENTATI VE JOULE sai d no.

CHAIR McGUI RE surm sed, then, that one wouldn't be able to save
noney by purchasi ng non-conpliant cigarettes over the Internet.

REPRESENTATI VE JOULE, in response to questions, said that fire-
safe cigarettes won't taste any different that non-conpliant
ci garettes. No extra chem cals would be used; instead, there
will be thicker bands of paper at regular intervals along the
cigarette and it will be packed a little differently, and these
changes are what will help the cigarette extinguish itself if it
is not actively being snoked.

REPRESENTATI VE GARA noted that |anguage beginning on page 2,
line 19, nakes it illegal for soneone to sell, offer to sell, or
possess for sale cigarettes in Alaska that don't neet the
requi renents proposed via HB 413.

REPRESENTATI VE JOULE, in response to a question, indicated that

the bill provides for a transition period during which retailers
can sell any non-conpliant cigarettes that they have bought
prior to the enactnent of HB 413. He noted that the other

states that have enacted simlar |egislation have experienced
snmoot h transitions.

2:56:26 PM

REPRESENTATI VE ANDERSON renmarked on the issue of non-conpliant
cigarettes being brought into Al aska by tourists.

REPRESENTATI VE GARA pointed out that the bill only crimnalizes
t hose who bring non-conpliant cigarettes into the state with the
intent to sell them

REPRESENTATI VE W LSON remarked on the fact that Al aska is nunber
one in the nation with regard to alcohol-related problens, and
on the tendency of sone people to snobke when they've been
dri nki ng; she characterized HB 413 as a wonderful bill.

REPRESENTATI VE JOULE concurred, and nentioned that when he was a
snmoker he woul d soneti nes snmoke in bed.

CHAIR McGUI RE acknow edged that [the bill addresses] a safety
i ssue.
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3:01:11 PM

REPRESENTATIVE WLSON noved to report the proposed CS for
HB 413, Version 24-LS1495\Y, Bannister, 4/10/06, as anended, out
of committee W th i ndi vi dual recommendat i ons and t he
acconpanying fiscal notes. There being no objection, CSHB
413(JUD) was reported from the House Judiciary Standing
Comm ttee.

HB 258 - SEXUAL ASSAULT BY PERSON W TH HI V/ Al DS

3:01:40 PM

CHAI R McGUI RE announced that the conmttee would return to the
hearing on HOUSE BILL NO 258, "An Act relating to aggravating
factors at sent enci ng. " [ Before t he comm ttee was
CSHB 258( HES) . ]

3:02:11 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal Division, Departnent of Law (DQL),
expl ai ned that her supervisor, Susan Parkes, has expressed a
preference for leaving [CSHB 258(HES)] as it is currently
drafted for a couple of reasons, one of which is that all the
factors about risk and exposure would require the DOL to have
expert w tnesses testify. As currently witten, the judge can
sinply factor in the elements of exposure and risk if hel/she

does decide to apply the proposed sentencing aggravator. Ms.
Carpeneti nentioned that the DOL does have sone conprom se
| anguage, but reiterated that the DOL would still prefer to
| eave the bill as is. She added that she does have a suggestion

for narromng the title.

REPRESENTATI VE CGRUENBERG said he'd like to hear the conprom se
| anguage; having to have an expert witness is less inportant, he
opi ned, than potentially sentencing sonmeone unjustly. The cost
of hiring expert witnesses is sinply part of the cost of doing
busi ness.

MS. CARPENETI offered the follow ng | anguage as a possible title

change: "An Act relating to an aggravating factor at sentencing
for sexual assault and sexual abuse [of a mnor]."
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REPRESENTATI VE GRUENBERG said he would like the title to be even
tighter than that, and indicated that he would be offering
| anguage to that effect later.

M5. CARPENETI said that the aforenentioned conprom se |anguage

woul d i nvol ve adding, after "AIDS' on line 6, the words: ", and
the offense involved penetration”. Such additional |anguage
address Representative Gara's concern regarding sexual contact
[through clothing], and Representative Guenberg's concern
regarding AS 11.41.452 and AS 11.41.455. She, reiterated,

however, that M. Parkes would prefer to keep the |anguage [in
Section 1] as is.

REPRESENTATI VE GARA referred to a proposed change he'd witten
and given to Ms. Carpeneti; that proposed change read [origina
punctuation provided]:

At line 4 page 1

After .455 insert

"that involves penetration, or that otherw se
i nvol ves exposure to the victim to a risk, or a
reasonable fear, that the conduct could potentially
result in the transm ssion of HV (or ADS, )"

M5. CARPENETI relayed that Ms. Parkes has the sanme concern with
t hat proposed change.

REPRESENTATI VE GARA offered his belief that it is such common
knowl edge as to what causes HV or AIDS that an expert wtness
woul dn' t be needed.

3:06:19 PM

REPRESENTATI VE GRUENBERG, referring to the proposed conprom se
| anguage offered by the DOL, opined that the issue that that
rai ses is whether that |anguage would require the invol venent of
an "extra" expert wtness. He opined that it wouldn't because
the question of whether penetration occurred would have been
proven in the main case.

M5. CARPENETI concurred, and clarified that the conprom se
| anguage would also involve deleting the word, "and" from
line 5. She noted, however, that the conprom se |anguage woul d
rai se concerns regarding situations in which the crine does
i nvol ve penetration but is plead dowmn to an offense that doesn't
i nvol ve penetration. For exanple, situations wherein a charge
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of sexual assault in the first degree is plead down to a charge
of sexual assault in the second degree.

REPRESENTATI VE W LSON posited that if a struggle occurs, contact
bet ween open wounds coul d al so create the risk of exposure.

REPRESENTATI VE GRUENBERG agreed, but offered his belief that the
guestion is whether there will be many such cases that would
require the presence of an expert witness. He indicated that he
would not be offering the DOL's conprom se |anguage as an
amendnent, and then asked Representative Gara whether his
suggested witten change would require the use of an expert
Wi t ness.

REPRESENTATI VE COGHI LL observed that the specific crine wll
have already been proven and the person convicted by the tine
the court has to decide whether to apply the proposed sentencing
aggr avat or. At that point, the question will be whether the
def endant had been diagnosed with HV or AIDS, and anybody who'd
already signed a consent form to be tested for such diseases
probably shouldn't attenpt to plead ignorance. He suggested
that the current |anguage in the bill is adequate.

REPRESENTATI VE GARA, referring to his suggested witten change
[text previously provided], offered his understanding that
adoption of that change woul d address everyone's concerns.

3:12: 02 PM

M CHAEL SICA, Staff to Representative Bob Lynn, Alaska State
Legi sl ature, sponsor, expressed on behalf of Representative Lynn
a preference for including the phrase, "conduct that could
result in the transmssion ...".

REPRESENTATI VE GARA noted that his suggested witten change
already includes the phrase, "the conduct could potentially
result in the transm ssion".

MS. CARPENETI and REPRESENTATI VE GARA paraphrased the suggested
witten change further.

M5. CARPENETI suggested that for clarity, it mght be better to
draft this suggested witten change such that it contains a
par agraph (1) and a paragraph (2).

REPRESENTATI VE GARA said, "Sure."
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M5. CARPENETI, in response to questions, noted that because of
the U S. Suprene Court's decision in Blakely v. Wshington, 124
S. CG. 2531 (U.S., 2004), sentencing would occur as a separate
procedure, and that the original form of the aggravator would be
the nost sinple formfor the DOL to deal with. She acknow edged
that cases involving penetration would not require an expert
Wi tness during the sentencing procedure, though such mght be
required for cases involving other fornms of potential exposure.

REPRESENTATI VE COGHI LL noted that if the suggested witten

change is adopted, there wll also have to be a "reasonable
fear" test as well as [expert testinony] regarding what would
constitute exposure. He opined, therefore, that that |anguage

will significantly conplicate the issue.

M5. CARPENETI nentioned that it would be up to the sentencing
court to decide what weight to give each of the factors present.

3:15: 40 PM

REPRESENTATI VE  GRUENBERG i ndicated that he supports the
suggested witten change, particularly given that the majority
of the cases to which this proposed aggravator nay be applied
will involve penetration. He opined that the expense of having
an expert wtness is mninmal when conpared with the cost of
housi ng and feeding a prisoner.

REPRESENTATI VE GARA said he did not think that just because the
prosecution would be required to do nore in the course of
discharging its duty is a sufficient reason to not adopt an

amendnent. He acknow edged that cases involving sone other form
of potential exposure mght require the testinony of an expert
Wi tness during the sentencing trial. Anot her circunstance in

whi ch the proposed aggravator m ght be applied is if the victim
has a reasonable fear that he/she was subjected to the risk of
contracting H'V or AIDS. In conclusion, he opined that w thout
his suggested witten change, [the bill] wll get struck down by
the courts because it doesn't nmake sense to charge sonebody who
has AIDS or HV with an additional sentence if the crinme hel/she
conmitted doesn't result in a risk that HV or AIDS could have
been transmtted to the victim

REPRESENTATI VE W LSON suggested that perhaps they should amend
t he suggested witten change such that it would read:

At line 4 page 1
After .455 insert
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“"that involves penetration, or that otherw se
i nvol ves exposure to the victim where the potential
result could be the transm ssion of HV (or AIDS, )"

REPRESENTATI VE GARA sai d that woul d be fine

CHAIR McGQUIRE indicated a preference for |eaving the I|anguage
[in Section 1] as is; in other words, sinply leave it up to the
judge to decide the issues raised. She nentioned that although
she is sensitive to Representative Gara's point, she believes
that nost judges won't apply an aggravator in situations where
the perpetrator poses no risk of transmtting HV or AIDS. She
assured nmenbers that she does not want to create a "status
aggravator"; instead, the aggravator should be related to the
ri sk the behavi or poses.

3:22: 00 PM

M5. CARPENETI suggested instead that the <conmttee alter
[Section 1 of the bill] by deleting the word, "and" fromline 5,
and inserting after the word, "AIDS'" the follow ng |anguage: ",
and either (1) involves penetration or (2) the offense exposed
the victimto a risk or fear that the offense could result in
the transm ssion of H V. She characterized this |anguage as
clearer than the aforenentioned suggested witten change. In
response to a question, she offered her belief that using the
term "fear" would be sufficient, because even a small risk of
exposure can terrify a victimand that is a form of harm She
al so said she doesn't think that the behavior referenced in the
bill would be considered a status offense; this proposed
aggravator would be applied in situations where a person is
convicted of sexual assault and has caused or potentially caused
nmore harm to the wvictim That's what aggravating factors
address - things that nake the crinme worse. She, too, noted
that the prophylactic treatnment is very serious.

CHAI R MGUI RE acknow edged t hat point.

REPRESENTATI VE GARA opined that the current wording in the bil
could nmake the behavior referenced a status crinme because sone
of that behavior includes behavior that poses no risk of
transmtting HV or AlDS.

REPRESENTATI VE GRUENBERG concurred, again referring to AS

11.41.452 and AS 11.41.455 as exanples of such behavior. He
said he supports Ms. Carpeneti's |atest suggested change.
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REPRESENTATI VE COGHILL opined that the potential for harm is
significant even in situations that don't involve penetration or
ot her potential forns of exposure. He expressed a preference
for allowing the judge to make the determ nation on sonme of
t hese issues, and for allowng the aggravator to possibly apply
regardl ess of whether there was penetration or other potential
forms of exposure.

3:26: 55 PM
REPRESENTATI VE W LSON rai sed the issue of saliva exchange.

CHAIR McGU RE of fered her understanding that an aggravator could
only pertain to the crinme that was plead to rather than the
crinme that was charged.

M5. CARPENETI concurred, reiterating that this is of concern to
t he DCL.

CHAIR Mc@U RE asked whether other states have simlar |anguage,
and whether Ms. Carpeneti knows of any |egal challenges to such
| anguage.

M5. CARPENETI said she not aware of any, but acknow edged that
her research on that issue has been |imted.

MR. SICA noted that other states have made it a crine for a
person with HYV or ADS to have consensual sex wthout
di sclosing his/her status with regard to those diseases. He
therefore characterized HB 258 as a "narrowy focused sexual
assault law "

CHAIR MGU RE said she would prefer for the bill to be drafted
such that if favors the victim

REPRESENTATI VE GARA expressed concern that sonmeone coul d have an
aggravator applied to his/her sentence even though he/she never

poses a risk of transmtting HV or AlIDS. In response to
comments, he opined that wthout a change to the current
| anguage, the bill would still also reference crinmes that do not

i nvol ve penetration, or a risk of transmtting HV or AIDS in
sone other fashion, and crines that are somewhat consensual in
nat ur e.

REPRESENTATI VE GRUENBERG again raised the issue of the bil

referencing AS 11.41.452 and AS 11.41.455; for the crimes |isted
in those statutes, the perpetrator may never even see the mnor.
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In response to a conment, he pointed out that a nore serious
crinme than is referenced in AS 11.41.452 could be charged if the
vi cti m does cone into physical contact with the perpetrator.

REPRESENTATI VE KOTT asked the sponsor to comment on the
suggest ed change.

REPRESENTATI VE BOB LYNN, Al aska State Legislature, sponsor, said
that he would prefer to leave the bill as is, but acknow edged
that the conmttee process is nmeant to fix flaws in proposed
| egislation; therefore, if the suggested change would nmake the
bill better he would be confortable it.

3:33: 28 PM

REPRESENTATI VE GARA nmade a notion to adopt Conceptual Amendnent
1, to alter [proposed AS 12.55.155(c)(33)] such that it would
read:

the offense was a felony specified in AS 11.41.410 -
11.41. 455, the defendant had been previously diagnosed
as having or having tested positive for HV or AIDS
and either

(1) involves penetration or

(2) exposed the victimto a risk or a fear that
the offense could result in the transm ssion of HV or
Al DS

REPRESENTATI VE COGHI LL obj ect ed.

A roll call vote was taken. Representatives WIson, Guenberg,
Kot t, Gar a, and MQ@ire voted in favor of Concept ual
Amendnent 1. Representative  Coghill voted agai nst it.
Therefore, Conceptual Amendnent 1 was adopted by a vote of 5-1.

3:35: 38 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Conceptual
Amendnent 2, to narrow the title such that it would read: "An
Act relating to an aggravating factor at sentencing for sexua
assault and sexual abuse [of a mnor]."

REPRESENTATI VE GRUENBERG indicated that he was considering

adding nore |language to that title change. He asked about AS
11.41.452 and AS 11.41. 455.
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MS. CARPENETI offered her belief that those would be considered
within the title.

REPRESENTATI VE GRUENBERG asked whether the title should include
the terns H V and Al DS

[ No answer was audi bl e. ]

REPRESENTATI VE GRUENBERG said, "Yes," and relayed that he would
accept a friendly anendnent.

CHAIR McGQUI RE remarked that typically a title is tightened when
there is concern that unwanted itens will be added to the bill
She said she can't envision that such could occur in this case.

REPRESENTATI VE GRUENBERG of fered an exanpl e.

CHAIR MGURE surmised, then, that the proposal is to have
Conceptual Amendment 2 say: "An Act relating to an aggravating
factor at sentencing for sexual assault and sexual abuse [of a
m nor] that involves HYV or AIDS. "

REPRESENTATI VE GRUENBERG sai d yes.

CHAI R MGUI RE obj ected to the noti on.

REPRESENTATI VE GARA suggested altering Conceptual Amendnent 2

such that it wuld say in part, "that involves a person
di agnosed with H'V or AIDS. " He pointed out, though, that the
current title is already limted to aggravating factors at

sent enci ng.

CHAIR McGQUIRE, in response to a question, said she would renove
her objection if Conceptual Amendnent 2 does not contain the
terms H 'V and Al DS.

REPRESENTATI VE GRUENBERG st at ed, t hen, t hat Concept ua
Amendnent 2 would alter the title such that it would only read:
"An Act relating to an aggravating factor at sentencing for
sexual assault and sexual abuse [of a minor]."

CHAIR MGU RE asked whether there were any objections to
Concept ual Amendment 2. There being none, Concept ual
Amendnent 2 was adopt ed.

3:38: 37 PM
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REPRESENTATI VE KOIT noved to report CSHB 258(HES), as anended

out of conmttee wth individual recommendations and the
acconpanying fiscal not es. There being no objection,
CSHB 258(JUD) was reported from the House Judiciary Standing
Comm ttee.

HB 325 - POST- CONVI CTI ON DNA TESTI NG

3:39: 45 PM

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 325, "An Act relating to post-conviction DNA
testing; and amending Rule 35.1, Alaska Rules of Crimnal
Procedure. " [Before the conmttee was the proposed conmttee
substitute (CS) for HB 325, Ver si on 24-L.S1222\ 1,
M schel / Luckhaupt, 4/5/06, which had been adopted as the work
draft and assigned to a subcommttee on 4/5/06; also included in
menbers' packets was the proposed conmittee substitute (CS) for
HB 325, Version 24-1S1222\S, Luckhaupt, 4/10/06.]

REPRESENTATI VE KOIT, speaking as chair of the subconmttee,
rel ayed that the proposed commttee substitute (CS) for HB 325,
Version 24-1S1222\S, Luckhaupt, 4/10/06, captures nost of the
concerns that could be addressed within the scope of the
| egi sl ati on.

3:43: 00 PM

REPRESENTATI VE COGHI LL noved to adopt the proposed CS for HB
325, Version 24-1LS1222\S, Luckhaupt, 4/10/06, as the work draft.
There being no objection, Version S was before the commttee.

3:43: 14 PM

KIMBERLY WALLACE, Staff to Representative Gabrielle LeDoux,
House Special Commttee on Fisheries, Al aska State Legislature,

spoke on behalf of the sponsor, Representative LeDoux. MVs.
Wal | ace expressed the hope that the changes enconpassed in
Version S will garner the conmttee's support for Version S
She then inforned the comrittee that throughout the |egislation
the term "petitioner™ and "defendant” was replaced wth
"applicant". Page 1, line 9-10, of Version S now contains the
| anguage, "The applicant shall serve a copy of the application
on the attorney general". On page 2, line 6-7, |anguage was
inserted such that the sentence now reads: "Stating that the

applicant was innocent of the crimes for which the applicant was
convicted and any | esser included of fense".
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M5. WALLACE expl ained that there is now | anguage on page 2, |ine
8, that reads: "(3) an affidavit fromtrial counsel stating the
reasons DNA testing, or nore discrimnating DNA testing, was nhot
sought before trial, or a statenent by the applicant explaining
why this affidavit was not obtained". Also in Version S,
proposed AS 12.72.200(c) no longer includes the |anguage, "The
court may deny a second or subsequent application requesting
relief under this section". The | anguage, "under (c) of this
section” was added to page 2, lines 15-16, in order to provide
some clarity. Proposed AS 12.72.200(d) of Version S no |onger
i ncludes the language, "The court shall forward a copy of the
application for DNA testing to the attorney general". On page
2, line 24, of Version S, the time Iimt was increased from 30
days to 45 days per the request of the Departnent of Law (DCL).

REPRESENTATI VE GRUENBERG recalled that the question was whether
the tinme allowed for the attorney general to respond to the
application should be 30 days or 60 days. He further recalled
that Ms. Carpeneti was going to review that matter. He
expressed concern that 45 days m ght not be enough, given the
attorney general's schedul e.

3:46: 53 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal Division, Departnent of Law (DOL), said
she had suggested 60 days, but hadn't had a chance to further
research that issue.

M5. WALLACE continued reviewng the changes enconpassed in
Version S. She inforned the commttee that Version S no |onger
i ncludes a subsection (h) in proposed AS 12.72.200. On page 2,
line 28, of Version S, the title of AS 12.72.210 has been
changed to read "Standards for DNA testing.” Furthernore, it
now stipul ates a standard of clear and convincing evidence.

REPRESENTATI VE COGHI LL noted the abundant wuse of the word,
"reasonable” in proposed AS 12.72.210(1). He asked how that
provision will work.

M5. WALLACE expl ained that the sponsor didn't want to nake the

hurdle too high for the applicant, though this seened to
engender di sagreenent frominterested parti es.
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REPRESENTATI VE COGHI LL asked about the tension between the
"“clear and convincing” |anguage and the "reasonabl e" |anguage in
proposed AS 12.72.210(1).

REPRESENTATI VE = GRUENBERG acknow edged that a clear and
convi ncing evidence standard could seem to be at odds with the
reasonabl e | anguage, but pointed out that one can never really
show much nore than that because of the speculative nature of
the evidence. The question, he surmsed, is: "If we allowthis
testing, is it going to make a difference.” He highlighted that
at this point all that is being asked is whether to allow the
testing. In further response to Representative Coghill
Representative Guenberg rem nded nenbers that this standard
woul d apply even if the testing is not ordered.

3:55:45 PM

M5. WALLACE continued with her review by noting that Version S
no Jlonger contains the wrd "reliable" in proposed AS
12.72.210(2), because the [subcomm ttee and sponsor] don't want
the judge to decide whether the DNA was reliable or not.
Furthernore, in Version S, proposed AS 12.72.210(3) no |onger
contains the |anguage, "conclusive DNA test results were not
avai l abl e before the petitioner's conviction", and proposed AS
12.72.230(a) no longer contains the |anguage "Collection of".
Al so, proposed AS 12.72.230(a) now says in part, "DNA sanples
shall be tested at a |aboratory operated or approved by the
Department of Public Safety", rather than, "Testing of the
sanpl es shall be performed at a |aboratory operated or approved
by the Departnment of Public Safety”. She then pointed out that
proposed AS 12.72.230(a) of Version S now contains the |anguage
"ot her than sanples collected under (a) of this section,”

M5. WALLACE relayed that Version S no longer contains a

definition of the term "actual innocence", and that the
definition of the word, "incarcerated" was changed to read
si mpl vy, "'incarcerated nmeans physi cal |y housed in a
correctional facility following a felony conviction.” She noted

that the aforenentioned change was requested by the D vision of
Juvenil e Justi ce. Ms. Wallace then informed the commttee that
this nmorning there was discussion regarding the notion that
t hose who are proven innocent shouldn't have their DNA placed in
a dat abase. She noted that the conmittee has been provided with
an anendnent to address the aforenentioned. Ms. Wallace also
noted that the commttee may want to address the issue of
preservation of evidence.
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3:59:18 PM

REPRESENTATI VE GARA referred to page 2, lines 6-7, and offered
his understanding that it specifies that DNA evidence can't be
used if it shows that the individual is innocent of the crine
that he/she was convicted of but doesn't also show that he/she
is innocent of | esser i ncluded offenses. Ofering a
hypot heti cal exanple, he asked whether the |anguage, "any |esser
i ncluded offense" is really necessary.

M5. WALLACE noted that Representative Gara's concern was debated
[in the subcommttee]. She relayed that although Legislative
Legal and Research Services didn't feel that |[|anguage was
necessary, the DOL felt strongly that it should be incl uded.

REPRESENTATI VE GABRI ELLE LeDOUX, Al aska State Legislature,
sponsor, explained that the DOL requested that |anguage because
it didn't believe that HB 325 should be about fine-tuning |ega
convictions. She further explained that HB 325 should target an

i ndi vi dual who hadn't been involved at all in a crine and it was
sinply a case of mstaken identity. Representati ve LeDoux said
that the DOL nade an excellent argument and thus she agreed to
include that language in the bill. She said that she is nost

concerned about an individual who wasn't present when the crine
was committed, rather than an individual who should be in jai
for 25 years but was instead sentenced to 35 years.

REPRESENTATI VE GARA questi oned whether there are |esser included
offenses that may justify a small sentence while the broader
included offense - that the individual didn't commt - would
result in a long sentence. Al t hough a couple of years of
difference in the sentence is wong, he said that it's of |ess
concern than situations in which an individual is sentenced for
tw ce as |long as he/she shoul d have been.

REPRESENTATI VE COGHI LL opined that this could be a matter of
degree of guilt. He expressed his frustration with the ability
of an offender to plea bargain, because the victins are always
left on the short end. He said that he shares a bit of the
DCOL's concern, so although he struggles with the possibility of
an innocent individual not having an opportunity [to prove
hi msel f innocent], the reality of the system as he perceives it
makes himconfortable with the | anguage.

REPRESENTATI VE GRUENBERG said that he isn't entirely satisfied
that the |anguage, "and any |esser included offense" should be
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i ncl uded. He asked that Ms. Carpeneti be allowed to coment on
this issue.

CHAI R MCGUI RE passed the gavel to Representative WIson.
4:05:42 PM

MARY ANNE HENRY, Director, Ofice of Victinmse' R ghts (OVR),
Al aska State Legislature, specified that her nmjor concern is
with regard to why another systemis being created when there is
already a post-conviction relief (PCR) system that was put in
pl ace 10 years ago. She asked why a request for a DNA sanple

can't sinply be part of a PCR request. Wthout finality,
victims will continue to be traumatized and closure wll be
di srupt ed. Ms. Henry highlighted that HB 325 doesn't seem to
include a tinme Iimt like there is for a PCR request, and that

she would like it to.

M5. HENRY expressed the sane concern with regard to the burden

of proof - the clear and convincing [evidence provision] - and
the references to "reasonable". She questioned why the sane
standard isn't being used for both DNA sanple requests and PCR
requests. Ms. Henry suggested that when counsel is appointed,

he/ she should be required to submt additional information as
wel | as a docunent stating that there are no nmeritorious clains.

REPRESENTATI VE CGRUENBERG suggested that proposed AS 12.72.210
only raises the question of whether one can get a test and
whet her the DNA could excul pate the defendant. That is why a
| esser standard is used. Wth regard to whether the new counsel
could file a brief stating that there is no neritorious claim
Representative Guenberg offered his wunderstanding that the
| anguage on page 2, lines 18-22, of Version S covers this
matter.

REPRESENTATI VE KOTT highlighted that the commttee seens to be
westling with the same | anguage that the subcommittee did.

MS. CARPENETI, in response to the issue raised by Representative
Gruenberg, said that the DOL prefers to include the |anguage,
"any | esser included offense"” because an individual who nmakes an
application for further testing has been convicted beyond a
reasonabl e doubt, has had an appeal that has been overturned,

and is now in jail. Therefore, the aforenentioned individua
has had several chances to litigate the validity of the crinmes
for which he/she has been convicted. She offered her

understanding that the procedure being established in HB 325 is
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nmeant to provide a wongfully accused and convicted individua
with another chance in a case where there has been a huge
m stake. The departnent doesn't view such a procedure as being
a fine-tuning of whatever sentence the convicted individual
received. She indicated that the |anguage, "and |esser included
offense" is neant to clarify that this proposed statute should
be used only in cases of msidentification.

REPRESENTATI VE GARA indicated that he has two concerns wth
regard to DOL's position. He said the entire point of DNA
evidence is that it could show that the jury nade a huge m stake
and that the individual [being convicted] didn't do what he/she
is being charged with. Therefore, if DNA testing shows that an
individual is innocent, the [DNA sanple] should be able to be

used. By included the |anguage "any |esser included offense",
there could be a situation in which two people assault an
individual in order to rob that individual. One of the

assailants assaults the individual to the point of nurdering or
raping the individual, and yet it is the other assailant who is
convicted of that crine. He again highlighted that the
advantage of DNA testing is that the individual who really
commtted the murder/rape is charged rather than the individua
who didn't. Representative Gara specified that by including the
| anguage that an individual can't wuse DNA testing if the
i ndi vidual does some |lesser included offense than he/she is
convicted of, then the true perpetrator is let free and another
has been wrongfully convi cted.

[ Representative WIlson returned the gavel to Chair MGuire.]

M5. CARPENETI rem nded the commttee that in such a case the
def endant has al ready been sentenced and has had the opportunity
to bring out such argunents and have them be considered.
Furthernore, in the exanple provided earlier, the individual who
did not actually conmt the nmurder is an aider and abettor and
thus is responsible wunder current law for the harm to the
victim Ms. Carpeneti opined that the post-conviction DNA
testing procedures are really for those who are truly innocent
and not participating at all, and that [the commttee] should
| eave the sentencing considerations [as is]. She noted that
there is a defense to felony nurder for the individual who
didn't actually [commt the nurder] that can be brought to the
court. Situations in which a person participates in a robbery
but whose co-defendant went far beyond that are not what this
bill shoul d address.
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REPRESENTATI VE LeDOUX recalled that this matter was extensively
di scussed in the subcommittee, but the subcommittee couldn't
cone up with anything to address nenbers' concerns.

REPRESENTATI VE GARA posed a hypothetical situation in which two
individuals attenpt to rob soneone, but one of the assailants
decides to rape the victimwhile the other assailant attenpts to
stop the rape, but fails to do so. He further posed that the
wong individual 1is convicted of each crine. In such a
situation, it doesn't nmake sense that the assailant who didn't
commt the rape should sit in jail for the crinme he/she didn't
conmi t.

4:24:52 PM

STEPHEN SALOOM Policy Director, Innocence Project, stressed the
inportance of allowing the courts the ability to review
convictions, especially in cases wherein DNA evidence testing
was in its infancy, in order to determne if such testing was
utilized correctly. Wth regard to why there should be a new
avenue for DNA testing after trial as opposed to other new
evidence after trial, the laws are not set up to tell the court
whether it's acceptable to test evidence for a new reason that
can be probative in a case. He highlighted that 40 other states
have adopted simlar legislation, and surmsed that they did so
because it's inportant to review such cases with DNA evi dence so
as not wongly victimze soneone el se.

MR. SALOOM then noted his agreenent with [Representative Gara].
Furthernore, in 175 DNA exonerations, the jury had initially
found an individual guilty beyond a reasonable doubt on every
elenent of the crine despite the fact that the individual was

actual ly innocent. Clearly, in those cases the prosecutor was
able to convince the jury that the individual commtted the
crime when he/she hadn't. The question [this legislation is

addressing] is whether [the DNA] evidence should even be
reviewed to discover sonething that mght be very probative.
Here again, M. Saloom opined, the prosecutor can nmake a very
good argunent to the judge, based on the results of the initial
case, to disallowtesting, and this is of great concern.

REPRESENTATI VE CGRUENBERG asked if any other states include the
| anguage, "any ot her |esser included of fense".

MS. CARPENETI said she believes the backup material provided to
menbers' indicates that other states do include such | anguage.
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4:31:44 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Anendnent 1, to
change "45" to "60" on page 2, line 24. There being no
obj ection, Amendnent 1 was adopt ed.

REPRESENTATI VE GRUENBERG made a notion to adopt Conceptual
Amendnent 2, which read [original punctuation provided]:

The investigating |aw enforcenent agency shal
preserve any biological material identified during the
investigation of a crime or crinmes for which any
person may file a petition for DNA testing under this
section. The identified biological material shall be
preserved for the period of tinme that any person is
incarcerated in connection with that case.

REPRESENTATI VE GRUENBERG i ndi cated that this | anguage cones from
M chi gan | aw.

CHAIR MGU RE asked whether there were any objections to
Concept ual Anmendnent 2. There being none, Concept ual
Amendrent 2 was adopt ed.

4:34: 08 PM

REPRESENTATI VE KOTT made a notion to adopt Amendnent 3, which
read:

Page 4, lines 9-11

(b) The testing l|aboratory shall not make the
results of a DNA test ordered under AS 12.72.200
available to the DNA identification registration
system under AS 44.41.035 [and] or to any other [|aw
enforcenent DNA dat abases unless the DNA test results
identify the applicant as the source of the DNA
evi dence for which testing was sought.

REPRESENTATI VE COGHI LL obj ected for the purpose of discussion.

REPRESENTATI VE KOIT expl ained that under Anendnent 3, once the
judge has allowed a DNA test to be perfornmed and that test
exonerates the individual, then that DNA test result won't be
included in the DNA databank. However, Anmendnent 3 doesn't
address the swab taken when the individual was first brought
into custody or entered the correctional facility.
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M5. CARPENETI pointed out that AS 44.41.035(i) already includes
a procedure to expunge DNA sanples of an individual whose
convi cti on has been overturned.

REPRESENTATI VE COGHI LL surm sed that Anendnent 3 addresses the
DNA sanple for the particular crinme [for which the conviction
was overturned].

CHAIR McGQUI RE recalled that sone states allow DNA swabbing at

the tinme of arrest. Al though the aforenentioned can be
controversial, states that have done so have actually found
links to other crines. Chair MQ@iire stated that she isn't

confortable with Anendnent 3.

M5. CARPENETI opined that the drafting of Anmendnment 3 is
probl emati c. For example, in the Al aska Court of Appeals case
Gsborne V. State, the defendant sought to test the condom that
was found in the area of the crime 26 hours after the crine was
commtted; this area happened to be a commopn area for romantic
trysts. Whether or not the senen in the condom was the
defendant's wasn't dispositive of the case because the other
evi dence was overwhel m ng, and so the conviction would not have
been overt urned. Therefore, in that case, for exanple, the
defendant's DNA shouldn't be taken out of the DNA databank, she
opined. She reiterated that current |law allows for DNA sanples
to be renmoved from the databank when the defendant has been
found not guilty or when the conviction has be overturned upon
appeal .

REPRESENTATI VE KOIT w thdrew Amendnent 3 with the intention of
working further on this issue as the |egislation noves through
t he process.

4:39:12 PM

REPRESENTATI VE GARA nade a notion to adopt Anmendnent 4, to
delete from page 2, line 7, the language, "and any |esser
i ncl uded of fense".

REPRESENTATI VE COGHI LL obj ect ed.

REPRESENTATI VE GARA suggested that conm ttee nenbers think about
a situation in which a famly nenber conmtted a crine that
justifies a 10 year sentence but he/she is instead sentenced to
a far longer period of tinme for a different crine, and 25 years
into the much |onger sentence the DNA evidence shows that the
famly nenber didn't commt that particular crine. That
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individual will sit in jail for the rest of his/her life unless
he/she is able to use DNA evidence to show that he/she didn't
commt the crime for which he/she was sentenced. Representative
Gara asked conmittee nenbers to think about how they would fee
if the law didn't allow the DNA evidence to illustrate that one
of their famly nenbers was wongly convicted.

REPRESENTATI VE GRUENBERG comented that he, too, is troubled
with regard to this aspect of the |egislation. He said he
couldn't find any reason why soneone who m ght have commtted a
| esser included offense should be disqualified from being
t est ed. He highlighted that [the DNA evidence] may
significantly shorten the sentence.

M5. CARPENETI characterized it as a special procedure to
challenge a conviction that for all other reasons has been
upheld by the appellate courts. The purpose [of the |anguage
"any lesser included offense"] is to address a mistakenly
identified perpetrator - not an individual who feels that he/she
shoul d' ve been convicted of sexual assault in the second degree
rather that sexual assault in the first degree, for exanple.
Thi s | anguage, she further opined, is for the extraordi nary case
in which the individual is factually innocent.

4:42: 44 PM

REPRESENTATI VE GARA rel ayed his belief that between now and the
tine he dies there wll be at |east one injustice done under
this |anguage, one injustice which is one too nany. He pointed
out that the lawis witten to reflect the notion that there are
crimnals wth a conscience. In fact, there are instances in
which the defendant is sentenced less if he/she attenpts to
prevent the continuation of the crime he/she had initially
engaged in. He opined that there will be circunstances in which
a perpetrator will be convicted of a murder when he/she sinply
assaul ted soneone and then tried to stop the nurder.

4:43. 55 PM

A roll call vote was taken. Representatives Guenberg, Gara
and Kott voted in favor of Anendnent 4. Represent ati ves
McGuire, Coghill, and Anderson voted against it. Ther ef or e,

Amendrent 4 failed by a vote of 3-3.
M5. CARPENETI returned attention to proposed AS 12.72.210(1),

and opined that it's unclear because, anong other things, it
shoul d instead provide that if the results of the DNA test are
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as the claimnt asserts, then no reasonable trier of fact would

find the individual guilty. She characterized the |anguage in
proposed AS 12.72.210(1) as allowing a "fishing expedition”
because it will allow those in jail to bring applications for
post-conviction DNA testing on very slim grounds. She rel ayed
her understanding that if the testing cones out as the applicant
asserts, then it will be alnost dispositive and therefore decide
t he case. The DOL has a mmjor concern with the test and with
the fact that no due diligence is required. This provision
allows an individual to bring it up at any tine, whereas the PCR
applications have limts in which to bring them forth, and

al though there are exceptions for cases with newly discovered
evi dence, the individual mnust establish that he/she proceeded
with due diligence.

CHAI R McGUI RE asked why the subcommttee decided not to adopt a
due diligence standard.

REPRESENTATI VE GRUENBERG said he didn't know.

CHAIR MGURE said that she would be inclined to offer an
amendnent to adopt a due diligence standard.

REPRESENTATI VE GRUENBERG asked if there is a standard specifying
atinmelimt.

M5. CARPENETI pointed out that the PCR statutes specify limts
of either one year from when an appeal has been decided or two
years from trial if there's no appeal. Those statutes further
speci fy that under exceptional circunstances and in the interest
of justice, there are circunstances that are envisioned for PCR
such as newly discovered evidence being brought after the
aforenmentioned tinme period.

REPRESENTATI VE LeDOUX offered her recollection that the due
diligence standard wasn't included because if DNA testing can
actually prove soneone's innocence, then no matter how nuch tine
has passed, [it should be allowed].

4:48:16 PM
CHAIR MGURE surmsed that M. Carpeneti's concern is that
there will be individuals making this clains all the time and

thus it will be cunbersone.

M5. CARPENETI acknow edged that's one of the DOL's concerns.
She then pointed out that the further away from the crinme [the
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evidence is brought forward], the greater the Ilikelihood that

the victinse will have passed away and that the other evidence
wi |l have been scattered. Therefore, it's in the interest of
everyone to resolve cases as soon as possible. She noted that

nost PCR applications require that persons, even those who don't
nmeet the statutory deadlines, act with due diligence.

REPRESENTATI VE COGHI LL rel ayed his belief that under proposed AS
12.72.210(1), there seens to be a "fairly decent vetting."
Al t hough he acknowl edged that the continual use of the term

"reasonabl e” makes it difficult to "nail it down," it still has
to be clear and convincing. He said that the aforementioned is
the reason he is wlling to retain the |anguage, "any |esser
i ncl uded offense". Furthernmore, couldn't the court say that an

individual's time to obtain DNA testing had expired because
he/ she already had nultiple opportunities to do so? Also, isn't
there a notivation to seek [DNA testing] earlier rather than
| ater?

[ Chair MG@Quire turned the qgavel over to Representative
Ander son. ]

M5. CARPENETI replied yes, except that |anguage on page 4, lines
4-5, says that the judge doesn't have to worry about the
timeliness of the request.

M5. CARPENETI, in response to a question, suggested deleting the

| anguage on page 4, lines 4-5, which says, "Notw thstandi ng any
law or rule of procedure that bars an application for post-
conviction relief as untinely,". The hope, she opined, is that

this change would negate the provision in Version S that takes
away all requirenents for due diligence for PCR applications.

REPRESENTATI VE ANDERSON [nmade a notion to adopt] M. Carpeneti's
suggestion as Anendnent 5, to delete from page 4, lines 4-5, the
words, "Notwithstanding any law or rule of procedure that bars
an application for post-conviction relief as untinely, an" and
insert the word, "An".

4:52: 07 PM

REPRESENTATI VE LeDOUX questioned how one could expect the
typi cal prisoner to know whether he/she has a claim for relief
via the use of DNA testing if the law is witten such that
he/she will be barred from relief because of a lack of due
di li gence.
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REPRESENTATI VE ANDERSON opined that the public defenders are
very conpetent and inforned on such matters.

REPRESENTATI VE LeDOUX pointed out, though, that once an
individual is convicted and is in jail, he/she no |onger has the
services of the public defender

REPRESENTATI VE ANDERSON reiterated his belief that the public
defender would still informthe [jailed person].

M5. CARPENETI clarified that it depends on the circunstance.
She noted that the individual would be represented through
appeals and PCR renedies. She also noted that determ ning
whet her there was due diligence depends on the circunstances;
for exanple, when did the [evidence] cone to light and how | ong
did the individual wait after finding out about it. Therefore,
if the individual [uncovered evidence] 20 years later, the court
could find that the individual acted with due diligence because
he/ she proceeded wthout delay once that new evidence was
di scover ed.

REPRESENTATI VE GARA expressed his hope that Representative
Anderson woul d consider w thdrawing the anmendnent. Drawi ng on
his experience as an attorney, he relayed that it is the
i nnocent person who will fight for his/her innocence the |east
while it is the guilty person who will fight the nobst to get
rel eased. Wien there is DNA evidence that shows soneone's
i nnocence, and the innocent person decides not to act on it
i mredi at el y because he/she don't know what DNA is or he/she has
lost all hope, that's the type of person that DNA evidence is
supposed to protect.

REPRESENTATI VE GARA opined that the fact that the innocent
individual didn't act on the evidence immediately is alnobst a
testament to that individual's character, and yet those innocent
i ndividuals are being punished for having that character. He
said that the reality is that DNA evidence exonerates innocent
people, and so it would be very wong to |eave an innocent
person in jail because he/she didn't act as quickly as the
government specifies. Therefore, he opined, there is every
reason not to inpose this additional standard.

[ Representati ve Anderson returned the gavel to Chair MGuire.]

MS. CARPENETI, in response to a question, explained that once an
applicant is tested, the process returns to that used for PCR
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under AS 12.72.010 through AS 12.72.040, which include the
timeliness provisions.

CHAIR McGU RE suggested that the commttee nove the |egislation
and nenbers work further on it as it continues through the
process.

REPRESENTATI VE GRUENBERG recal l ed testinony that the |anguage of
proposed AS 12.72.210(1) is confusing. Therefore, he suggested
sinplifying that |anguage by deleting the words, "reasonable
probability that a reasonable trier of fact would have a".

CHAIR MGU RE asked if the aforenentioned would defeat any
conprom ses made in the subcommttee.

REPRESENTATI VE LeDOUX opined that there was no conpromn se
reached on that particul ar | anguage.

REPRESENTATI VE KOTT said that suggested change would probably
wor K. However, in order to put this in the proper context, one
must review what other states have done. He relayed that nost
ot her states use a reasonable probability standard.

5:00:43 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Anendnent 6, to
delete from proposed AS 12.72.210(1) the words, "reasonable
probability that a reasonable trier of fact would have a".
There bei ng no objection, Amendrment 6 was adopt ed.

5:01: 03 PM

CHAIR MGJRE turned the commttee's attention back to
Amendnent 5 [text provided previously].

A roll call vote was taken. Represent ati ves Anderson, Coghill,
and McGQuire voted in favor of Amendnent 5. Represent ati ves
Kott, Gara, Guenberg, and WIson voted against it. Ther ef or e,
Amendnent 5 failed by a vote of 3-4.

5:02: 27 PM
REPRESENTATI VE ANDERSON noved to report the proposed CS for
HB 325, Version 24-1LS1222\S, Luckhaupt, 4/10/06, as anended, out

of committee W th i ndi vi dual recommendat i ons and t he
acconpanying zero fiscal notes. There being no objection,
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CSHB 325(JUD) was reported from the House Judiciary Standing
Conmittee.

ADJ OURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 5:03 p. m
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