ALASKA STATE LEG SLATURE
HOUSE JUDI Cl ARY STANDI NG COWM TTEE
April 7, 2006
1:19 p. m

VEMBERS PRESENT

Representative Lesil McGQiire, Chair
Represent ati ve Tom Ander son
Representati ve Pete Kott
Representati ve Peggy W1 son
Representative Les Gara
Representati ve Max G uenberg

VEVMBERS ABSENT
Representati ve John Coghill
COWM TTEE CALENDAR

CS FOR SENATE BILL NO. 54(FIN)

"An Act anending protective order statutes for crines involving
stalking to include crinmes involving sexual assault and sexual
abuse, to provide for other relief ordered by a court, to add
the protective orders to a centralized registry, to prevent
denial solely for a lapse of tine, and to require notification
of the court of known civil or crimnal actions involving the
petitioner or respondent; relating to notifications to victins
of sexual assault and to nmandatory arrest for crimes involving
violation of protective orders and violation of conditions of
rel ease; and anmendi ng Rul e 65, Alaska Rules of G vil Procedure.™

- MOVED CSSB 54(FIN) OUT OF COMWM TTEE

CS FOR SENATE BILL NO 298(JUD)

"An Act relating to loans from trust property; relating to a
trustee's power to appoint the principal of a trust to another
trust; relating to challenges to, clainms against, and
l[iabilities of trustees, beneficiaries, and creditors of trusts
and of trusts and estates; relating to individual retirenent
accounts and plans; relating to certain trusts in divorce and
di ssolutions of marriage situations; and providing for an
effective date.”

- MOVED HCS CSSB 298(JUD) OUT OF COWM TTEE

HOUSE BI LL NO 413
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“"An Act relating to the burning capability of cigarettes being
sold, offered for sale, or possessed for sale; and providing for
an effective date."

- HEARD AND HELD

HOUSE BI LL NO. 347

"An Act relating to mandatory notor vehicle insurance, |icense
suspensi ons, and notices relating to notor vehicles and driver's
licenses.”

- MOVED CSHB 347 (JUD) OUT OF COW TTEE

HOUSE Bl LL NO. 276

“"An Act relating to business license endorsenents for tobacco
products, to holders of business |license endorsenents for
tobacco products, and to the enployees and agents of hol ders of
busi ness |icense endorsenents for tobacco products.”

- MOVED CSHB 276 (JUD) OUT OF COW TTEE
PREVI QUS COW TTEE ACTI ON
BILL: SB 54

SHORT TITLE: PROTECTI VE ORDERS FOR SEXUAL ASSAULT
SPONSOR(S): SENATOR(S) DYSON

01/ 14/ 05 (S READ THE FI RST Tl ME - REFERRALS

01/ 14/ 05 (S) STA, JUD

02/ 17/ 05 (S STA AT 3:30 PM BELTZ 211

02/ 17/ 05 (S) Heard & Held

02/ 17/ 05 (S) M NUTE( STA)

03/ 15/ 05 (S STA AT 3:30 PM BELTZ 211

03/ 15/ 05 (S Moved CSSB 54( STA) Qut of Conmittee

03/ 15/ 05 (S) M NUTE( STA)

03/ 16/ 05 (S STA RPT CS 1NR 4AM NEW TI TLE

03/ 16/ 05 (S) NR: THERRI AULT

03/ 16/ 05 (S) AM DAVI S, ELTON, WAGONER, HUGGE NS

03/ 16/ 05 (S FI N REFERRAL ADDED AFTER JUD

03/ 31/ 05 (S) JUD AT 8: 30 AM BUTROVI CH 205

03/ 31/ 05 (S) Moved CSSB 54(JUD) Qut of Conmittee

03/ 31/ 05 (S) M NUTE( JUD)

03/ 31/ 05 (S) JUD RPT CS FORTHCOM NG 5DP

03/ 31/ 05 (S DP: SEEKI NS, FRENCH, GUESS, THERRI AULT,
HUGGE NS

04/ 01/ 05 (S) JUD CS RECEI VED NEW TI TLE

05/ 07/ 05 (S FIN AT 10: 00 AM SENATE FI NANCE 532
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05/ 07/ 05
05/ 07/ 05
01/ 19/ 06
01/ 19/ 06
01/ 19/ 06
01/ 24/ 06
01/ 24/ 06
01/ 24/ 06
01/ 25/ 06
01/ 25/ 06

02/ 09/ 06
02/ 09/ 06
02/ 10/ 06
02/ 10/ 06
04/ 07/ 06

BILL: SB 298

Heard & Held

M NUTE( FI N)

FIN AT 9: 00 AM SENATE FI NANCE 532
Heard & Held

M NUTE( FI N)

FIN AT 9: 00 AM SENATE FI NANCE 532
Moved CSSB 54(FIN) Qut of Conmittee
M NUTE( FI N)

FIN RPT CS 7DP NEWTITLE

DP: W LKEN, GREEN, HOFFMAN, OLSON
DYSQON, STEDVAN, BUNDE

TRANSM TTED TO (H)

VERSI ON:  CSSB 54( FI N)

READ THE FI RST Tl ME - REFERRALS

JUD, FIN

JUD AT 1: 00 PM CAPI TOL 120

SHORT TI TLE: TRUSTS: CHALLENGES; CLAIMs; LI ABILITIES

SPONSOR( S) :

02/ 14/ 06
02/ 14/ 06
02/ 23/ 06
02/ 23/ 06
02/ 23/ 06
02/ 27/ 06
02/ 27/ 06
03/ 02/ 06
03/ 02/ 06
03/ 02/ 06
03/ 03/ 06
03/ 03/ 06

03/ 03/ 06
03/ 22/ 06
03/ 22/ 06
03/ 24/ 06
03/ 24/ 06
03/ 27/ 06
03/ 27/ 06
03/ 28/ 06
03/ 28/ 06
04/ 03/ 06
04/ 03/ 06

04/ 03/ 06
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(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)

(S)
(S)
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SENATOR(S) SEEKI NS

READ THE FI RST TI ME - REFERRALS

L&C, JUD

L&C AT 1:30 PM BELTZ 211

Moved SB 298 Qut of Committee

M NUTE( L&C)

L& RPT 3DP

DP: BUNDE, SEEKI NS, STEVENS B

JUD AT 8: 30 AM BUTROVI CH 205

Moved CSSB 298(JUD) Qut of Conmittee

M NUTE( JUD)

JUD RPT CS 4DP 1INR SAME TI TLE

DP: SEEKI NS, FRENCH, THERRI AULT,
HUGG NS

NR. GUESS

TRANSM TTED TO (H)

VERSI ON: CSSB 298(JUD)

READ THE FI RST Tl ME - REFERRALS
JUD, FIN

L&C AT 3:15 PM CAPI TOL 17
Schedul ed But Not Heard

FI N REFERRAL REMOVED

L&C REFERRAL ADDED BEFORE JUD
L&C AT 3:15 PM CAPI TOL 17

Moved HCS CSSB  298(L&O) CQut of
Comm ttee

M NUTE( L&C)
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04/ 05/ 06 (H L&C RPT HCS(L&C) 5DP 2NR

04/ 05/ 06 (H DP: LYNN, KOTT, LEDOUX, ROKEBERG,
ANDERSON;

04/ 05/ 06 (H NR. CRAWFORD, GUTTENBERG

04/ 07/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 413

SHORT TI TLE: BURNI NG CAPABI LI TY OF Cl GARETTES
SPONSOR('S): REPRESENTATI VE(S) JOULE

02/ 01/ 06 (H READ THE FI RST TIME - REFERRALS

02/ 01/ 06 (H) STA, JUD, FIN

02/ 09/ 06 (H) STA AT 8:00 AM CAPI TOL 106

02/ 09/ 06 (H) Moved CSHB 413(STA) Qut of Conmittee

02/ 09/ 06 (H) M NUTE( STA)

02/ 13/ 06 (H STA RPT CS(STA) 6DP

02/ 13/ 06 (H DP:  GARDNER ~ LYNN, ELKINS,  RAVRAS,
GRUENBERG, GATTO

03/ 31/ 06 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 31/ 06 (H) Heard & Hel d

03/ 31/ 06 (H) M NUTE( JUD)

04/ 07/ 06 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 347

SHORT TI TLE: MOTOR VEH CLE | NSURANCE & NOTI CE
SPONSCR( S) : REPRESENTATI VE(S) GARA, LYNN

01/ 09/ 06 (H) PREFI LE RELEASED 1/ 6/ 06

01/ 09/ 06 (H) READ THE FIRST TIME - REFERRALS
01/ 09/ 06 (H) STA, JUD

01/ 31/ 06 (H) STA AT 8:00 AM CAPI TOL 106

01/ 31/ 06 (H) Heard & Hel d

01/ 31/ 06 (H) M NUTE( STA)

02/ 14/ 06 (H) STA AT 8:00 AM CAPI TOL 106

02/ 14/ 06 (H) Heard & Hel d

02/ 14/ 06 (H) M NUTE( STA)

02/ 16/ 06 (H) STA AT 8:00 AM CAPI TOL 106

02/ 16/ 06 (H) Moved CSHB 347(STA) Qut of Committee
02/ 16/ 06 (H) M NUTE( STA)

02/ 17/ 06 (H) STA RPT CS(STA) NT 3DP 3NR

02/ 17/ 06 (H) DP: GARDNER, GATTO, SEATON;

02/ 17/ 06 (H) NR. GRUENBERG, ELKI NS, RAVMRAS
03/ 31/ 06 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 31/ 06 (H) Heard & Hel d

03/ 31/ 06 (H) M NUTE( JUD)

04/ 07/ 06 (H) JUD AT 1:00 PM CAPI TOL 120
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BILL: HB 276
SHORT TI TLE: BUSI NESS LI CENSE TOBACCO ENDORSEMENT

SPONSOR( S) : REPRESENTATI VE(S) KOTT

04/ 19/ 05 (H READ THE FI RST TI ME -

04/ 19/ 05 (H) JUD, FIN

04/ 26/ 05 (H JUD AT 1: 00 PM CAPI TOL 120
04/ 26/ 05 (H Schedul ed But Not Heard
04/ 27/ 05 (H) JUD AT 1: 00 PM CAPI TOL 120
04/ 27/ 05 (H Heard & Held

04/ 27/ 05 (H M NUTE( JUD)

02/ 15/ 06 (H JUD AT 1:00 PM CAPI TOL 120
02/ 15/ 06 (H <Bi ||l Hearing Cancel ed>
03/ 24/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120
03/ 24/ 06 (H Heard & Held

03/ 24/ 06 (H M NUTE( JUD)

04/ 07/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

SENATOR FRED DYSON

Al aska State Legislature
Juneau, Al aska
PCSI TI ON STATEMENT:  Sponsor of SB 54.

CHRI STI NE McLEOD PATE, Mentoring Attorney

Al aska Network on Donestic Violence & Sexua
Sitka, Al aska
PCSI TI ON STATEMENT: Testified in support of SB 54.
BRI AN HOVE, Staff

to Senat or Ral ph Seekins

Senate Judiciary Standing Committee

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:
Senat or Seeki ns.

Spoke on behal f of

STEPHEN E. GREER, Attorney at Law
Anchor age, Al aska
PCOSI TI ON STATEMENT:

DAVID G SHAFTEL, Attorney at Law
Law O fices of David G Shaftel, PC
Anchor age, Al aska

POSI TI ON STATEMENT: Testified on SB 298.
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M TCHELL GANS, Prof essor

Hof stra University School of Law

Henpst ead, New York

POSI TI ON STATEMENT: Testified that SB 298 [Version X, addresses
hi s concerns].

BETHANN B. CHAPMAN, Attorney at Law

Faul kner Banfield, PC

Juneau, Al aska

PCSI TI ON  STATEMENT: During hearing of SB 298, answered
guesti ons.

JONATHAN BLATTMACHR, Attorney at Law

M | bank, Tweed, Hadley & McCl oy, LLP

New Yor k, New York

POSI TI ON STATEMENT: During hearing of SB 298, opined that the
| egislation wll continue to cause nost of his clients to choose
Al aska [to establish a trust].

RI CHARD W HOMPESCH, |1, Attorney at Law

Honpesch & Evans, PC

Fai r banks, Al aska

POSI TI ON STATEMENT: Testified in support of SB 298.

PATRI CK LUBY, Advocacy Director

AARP Al aska

Anchor age, Al aska

PCOSI TI ON STATEMENT:  During discussion of SB 298, encouraged the
committee to continue to inprove the bill and forward it from
conm ttee; during discussion of HB 276, provided coments and
recommended that the current enforcenent systembe left as is.

DOUGLAS BLATTMACHR, President

Chi ef Executive Oficer

Al aska Trust Conpany

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified in support of SB 298.

RICHARD S. THWAITES, JR, Attorney at Law

Thwaites, JR LLC

Chai r man

Al aska Trust Conpany Board

Al aska Trust Conpany

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of SB 298.

M KAYLA SAI TO Intern
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to Representative Reggie Joule

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Provi ded comments on behal f of the sponsor
of HB 413, Representative Joul e.

DAVI D HULL, Chi ef

Nort h Tongass Vol unteer Fire Departnent (NTVFD)

Ket chi kan, Al aska

POSI TI ON STATEMENT: During discussion of HB 413, testified on
behal f of the NTVFD and on behalf of Scott Davis, Chief of the
Sout h Tongass Vol unteer Fire Departnment (STVFD).

STEVEN " RUSTY" BELANGER, Assistant State Fire Marshal
Central Ofice

D vision of Fire Prevention

Department of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 413.

JOHANNA BALES, Excise Audit Manager

Tax Divi sion

Depart nent of Revenue (DOR)

Anchor age, Al aska

PCOSI TI ON  STATEMENT: Provided a coment regarding reconmended
changes during the discussion of HB 413, Version F.

DUANE BANNCCK, Director

Di vi sion of Mtor Vehicles (DW)

Department of Adm nistration (DOA)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provi ded coments during discussion of
HB 347.

ROGER HAMES, Presi dent

Hanes Cor poration

Sitka, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 276, provided a
conment .

M CHAEL ELERDI NG, Presi dent

Nort hern Sal es Conpany of Al aska, Inc.

Ket chi kan, Al aska

POSI TI ON STATEMENT:  Urged passage of HB 276.

CYNTHI A DRI NKWATER, Assi stant Attorney Ceneral
Commerci al / Fai r Busi ness Section
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Cvil Division (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Expressed concerns regarding HB 276,
Version S.

M CHAEL FORD

Al aska Native Health Board (ANHB)

Anchor age, Al aska

PCSI TI ON STATEMENT:  Suggested a change to HB 276, Version S.

M CHELLE TOCHEY, Director

Public Rel ations & Advocacy

Ameri can Lung Associ ation of Al aska

Anchor age, Al aska

POSI TI ON  STATEMENT: Rel ayed that the American Lung Association
of Al aska does not support HB 276, Version S

RI CHARD MANDSAGER, M D., Director

Central O fice

Di vi sion of Public Health

Department of Health and Social Services (DHSS)

Anchor age, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 276, provided
comments and urged the conmttee to retain sonme |length of
mandat ory suspension for a first offense.

ACTI ON NARRATI VE

CHAIR LESIL MGJURE called the House Judiciary Standing

Commttee neeting to order at 1:19:17 PM Represent ati ves
McGQuire, Gara, WIson, and Kott were present at the call to
or der. Representatives Anderson and Guenberg arrived as the

meeting was in progress.

SB 54 - PROTECTI VE ORDERS FOR SEXUAL ASSAULT

1: 19: 55 PM

CHAIR McGUI RE announced that the first order of business would
be CS FOR SENATE BILL NO. 54(FIN), "An Act anending protective
order statutes for crinmes involving stalking to include crines
i nvol vi ng sexual assault and sexual abuse, to provide for other
relief ordered by a court, to add the protective orders to a
centralized registry, to prevent denial solely for a |apse of
time, and to require notification of the court of known civil or
crim nal actions involving the ©petitioner or respondent;
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relating to notifications to victins of sexual assault and to
mandatory arrest for crimes involving violation of protective
orders and violation of conditions of release; and anending Rul e
65, Al aska Rules of Givil Procedure."”

REPRESENTATI VE GARA noted that he doesn't have any questions
regardi ng SB 54.

1: 21: 31 PM

SENATOR FRED DYSON, Al aska State Legislature, sponsor of SB 54,

relayed that sone judges are not allowing rape and [sexual]
assault victins to obtain a restraining order because Al aska | aw
is not specific enough. Therefore, SB 54 primarily adds sexua

assault to the categories of stalking and donestic violence,

[ whi ch have access to protective orders]. The legislation also
requires the alleged victim to inform the judge if there are
ot her pending actions between the victim and the perpetrator.

Senator Dyson acknowl edged that sone restraining orders have
been requested based on spite or maneuver during divorce
heari ngs. However, he opined that the aforenmentioned alnost
never occurs in sexual assault cases.

1: 23: 48 PM

CHRI STINE MLECD PATE, Mentoring Attorney, Alaska Network on
Donestic Violence & Sexual Assault (ANDVSA), began by noting her
support of SB 54. She informed the commttee that she has
worked in the field of donestic violence and sexual assault for
over 13 years. She then rem nded the committee that the state
ranks nunber one for sexual assault and the state's forcible
rape rate is 2.5 tines the national average. This |egislation

she explained, would create a nuch-needed renmedy for sexual
assault victinms who are not intimate partners with the person
who sexually assaulted them by allowing them to obtain a
protection order. She noted that Standing Together Agai nst Rape
(STAR) has repeatedly brought forward this request. Ms. Pate
concl uded by urging the commttee pass SB 54 out of conmttee.

CHAIR McGUI RE shared her view that SB 54 is further clean up of
statute with regard to protective orders.

REPRESENTATI VE GARA offered his understanding that if soneone is
arrested or sentenced for sexual assault, it's a standard
condition of bail or sentencing that there be no contact by the
al l eged perpetrator with the victim Therefore, he assuned that
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there nust be sone circunmstance in which there is no arrest and
the bail and sentencing conditions don't apply.

M5. PATE said that is correct, adding that there is under-
prosecution in this area and thus sone of the cases don't result
in crimnal prosecutions. Ms. Pate then highlighted that SB 54
provides nore specific remedies than a crimnal no-contact
order, and, in that sense, is probably nore enforceable if
there's a violation.

CHAIR McGUI RE, upon determning no one else wshed to testify,
cl osed public testinmony on SB 54.

1:27:47 PM

REPRESENTATI VE KOIT noved to report CSSB 54(FIN) out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSSB 54(FIN) was
reported fromthe House Judiciary Standing Commttee.

SB 298 - TRUSTS: CHALLENGES; CLAIMS; LIABILITIES

1:28:10 PM

CHAI R Mc@GUJI RE announced that the next order of business would be
CS FOR SENATE BILL NO 298(JUD), "An Act relating to |oans from
trust property; relating to a trustee's power to appoint the
principal of a trust to another trust; relating to challenges
to, clains against, and liabilities of trustees, beneficiaries,
and creditors of trusts and of trusts and estates; relating to
i ndi vidual retirement accounts and plans; relating to certain
trusts in divorce and dissolutions of narriage situations; and
providing for an effective date.”" [Before the commttee was HCS
CSSB 298(L&C) . ]

1: 28: 26 PM

BRIAN HOVE, Staff to Senator Ral ph Seekins, Senate Judiciary
Standing Commttee, Al aska State Legislature, speaking on behal f
of the sponsor, Senator Seekins, relayed that SB 298 is another
in a sequence of bills intended to keep Al aska conpetitive in
the trust industry. This legislation, he opined, allows trust
business and assets "to flow this way" and provides "clean
i ndustry” to the legal, accounting, and banking businesses [of
Al aska] .

1: 31: 19 PM
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STEPHEN E. GREER, Attorney at Law, said he is supportive of the
bill but would defer to its three drafters: David Shaftel, Beth
Chapman, and Jonathan Bl attmachr. He relayed that he has not
heard objections from any quarter, and said, "Mdst of this is a
cl eanup matter."

1: 32: 27 PM

DAVID G  SHAFTEL, Attorney at Law, Law Ofices of David G
Shaftel, PC, relayed that he has been a nenber of a group of
attorneys and trust officers who have participated in drafting
proposed | egislation [for Al aska] since 1997, and expl ai ned that
SB 298 provides sone procedural changes, sonme new provisions -
all of which he characterized as being "very sound." He said
the bill would be beneficial in the planning and adm nistering
of trusts and estates for those clients with Al aska residency,
as well as make Alaska a nore conpetitive market for
nonresi dents desiring to do trust business in this state. He
hi ghlighted that Al aska is forenpst of eight states with simlar
laws and that the legislature - via the adoption of specific
| egislation - has enabled Alaska to remain in this |ead
posi tion.

REPRESENTATI VE GRUENBERG offered his belief that if one has a
spendthrift trust, it's not generally considered property that's
going to be divisible in a divorce, but noted that the |ast
sentence of Section 14 says:

Unl ess otherwise agreed to in witing by the parties
to the marriage, this subsection does not apply to a
settlor's interest in a self-settled trust wth
respect to assets transferred to the trust after the
settlor's marri age.

REPRESENTATI VE GRUENBERG opined that "it would be immnently
fair® for the court to divide the trust assets in a divorce
situation; he suggested, therefore, that a phrase be added to
the end of Section 14 to read, "or immediately before the
marriage in contenplation of marriage."”

CHAIR McGU RE asked what effect [such a change] would have on
prenupti al agreenents.

REPRESENTATI VE GRUENBERG suggested that a prenuptial agreenent

means "otherwi se agreed to in witing." He explained that the
reason for including the [exception for self-settled trusts in
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Section 14] is so that a trust is not established during a
marri age for the purpose of ensuring that the trustee's property
is not divided upon a divorce of that marriage. He said that he
sees no difference between those trusts established during
marriage and those established when "in contenplation of
marriage."

1: 38: 42 PM

MR. SHAFTEL informed the commttee that prior to a marriage, a
prospective spouse can transfer property into a "self-settled

di scretionary, spend-thrift trust” prior to nmarriage and that
trust would then not be subject to division in a subsequent
di vorce. He explained that the aforenentioned sentence is being
added to ensure that a person could not, after a narriage, put
[a spouse's] assets into a self-settled, discretionary, spend-
thrift trust so as to have those assets protected against a
property division in a subsequent divorce. He said he does not
interpret this additional |anguage as anything to be concerned
about, and suggested that should a person's fiancé not be
agreeable to a prenuptial agreenent, a possible renedy would be
to not proceed with the marriage.

REPRESENTATI VE ANDERSON surm sed that this section prohibits a
married party from transferring assets into a trust after the
marriage occurred in order to protect his/her assets.

REPRESENTATI VE GRUENBERG di sagreed, and pointed out that AS
25.24.160(a)(4) currently says in part:

(a) In a judgnent in an action for divorce or
action declaring a marriage void or at any tinme after
j udgment, the court nay provide ..

(4) for the division between the parties of their
property, including retirenent benefits, whether joint
or separate, acquired only during nmarriage, in a just
manner and wi thout regard to which of the parties is
in fault; however, the court, in making the division
may i nvade t he property, i ncl udi ng retirement
benefits, of either spouse acquired before nmarriage
when the balancing of the equities between the parties
requires it;

REPRESENTATI VE GRUENBERG specified that normally one can't

[invade the property] unless there are special circunstances
that require the court to do so. He then infornmed the commttee
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that property acquired during the marriage by inheritance or
gift is considered separate property as opposed to joint

property.

REPRESENTATI VE GRUENBERG surm sed that Section 14 would ensure
that in the event of a divorce or dissolution, the beneficiary's
interest is not considered property subject to division under AS
25. 24. 160, and therefore the court <couldn't invade [the
property] even wunder special circunstances that require a
bal anci ng of the equity.

1:45: 29 PM

MR. SHAFTEL said a primary concern is that if there is a
di vorce, trust assets would be divided between both spouses and
their children rather than remaining protected in the trust.
The statutory laws of New York and California, he relayed,
expressly provide that assets in trust cannot be divided in a
subsequent divorce; however, there have been sone recent cases
in Colorado and other states that have noved in a variety of
different directions and created sone concern in this area, and
this has led the informal group of which he is a nenber to
propose the |anguage of Section 14 so as to provide clarity on
this matter. This is an extrenely inportant policy provision

he opi ned.

REPRESENTATI VE GRUENBERG i ndicated that he is concerned that a
trust established just prior to a marriage could be inproperly
used by one spouse to keep what would normally be considered
joint assets from being considered as such by the court in a
subsequent divorce proceedi ng.

CHAIR McGUI RE opined that Representative G uenberg s suggested

additional |anguage won't clarify that [issue] because the
| anguage refers to "trust assets set aside in contenplation of a
marriage". She pointed out that there could be a situation in

which an individual sets up a trust and sets aside assets for
possible [future] <children, narries, and then places those
assets in the trust. Wthout clarifying it in state law, a
judge could decide to invade the corpus of that trust thus
defeating the purpose for which the trust was established.

REPRESENTATI VE GRUENBERG conceded that the |anguage he proposed
is too broad, and explained that he is attenpting to address
situations in which an individual establish a trust imediately
before a marriage, in contenplation of it, with the individua
as the beneficiary. He offered his understanding that a self-
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settled trust is a trust t hat one est abl i shes for
hi msel f/ hersel f and specifies hi msel f/ hersel f as t he
beneficiary.

MR.  SHAFTEL concurred. He asked Representative G uenberg
whet her he could specify the period of tinme he would consider to
be "imredi ately before.”

REPRESENTATI VE GRUENBERG suggested one nonth. He specified that
he is referring to a time period in which the individual 1is
absolutely getting married and is nerely attenpting to defeat
t he spouse's interest under AS 25.24.160.

[ Chair MCGuire turned the gavel over to Representative
Ander son. ]

REPRESENTATI VE ANDERSON asked whether a spouse in such a
situation could sinply argue that the trust was established in
advance just for that purpose, and, if so, would there really be
a need to change the statute.

VR. SHAFTEL said it doesn't matter when the trust s
established, rather the key point is when the assets get
transferred to the trust. For exanple, if substantial assets
were transferred to a self-settled trust five years after the
marriage, those assets wouldn't be protected from being
considered and divided in a subsequent divorce action. The
aforenentioned is why [Section 14] was included. Wth regard to
Representative G uenberg's concern, M. Shaftel said that if
assets are transferred prior to a marriage, those assets bel ong
to the individual who is not yet married. Unless there has been
sonme representation nade to the fiancé, an argunment can be nmade
that a transfer prior to the nmarriage should be conpletely
pr ot ect ed. The conmttee could decide to maintain that policy
and | eave the provision as it is.

1:58: 58 PM

MR. SHAFTEL suggested, however, that if the conmttee desired to
anend the legislation, the conmttee could sinply add a
provision that specifies that if a transfer is nade to a trust
within the 30-day period prior to marriage, the transferring
party would need to notify the other party that such a transfer
is being made. The aforenmentioned would allow the fiancé to be
aware of what is happening; then, if it was of concern, the
fiancé woul d have the choice of not entering into the nmarriage.
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MR. SHAFTEL, in response to a question, suggested that | anguage
such as, "unless witten notice of a transfer is given within 30
days prior to marriage" could be inserted. In response to
anot her question, he explained that any assets that were
transferred after the marriage and the growth of those assets
would not be protected and could be divided if there was a
subsequent di vorce.

REPRESENTATI VE GRUENBERG characterized M. Shaftel's suggestion
as a good anmendnent. H remarked that if the funds put in the
self-settled trust were acquired from a relative as a gift or
bequest, then it would be considered separate property that
could only be invaded under the divorce law if the special
equity provision required it, though any "marital funds" [could
be i nvaded].

MR. SHAFTEL agr eed.

REPRESENTATI VE CRUENBERG suggested that M. Shaftel's concept
coul d be the genesis of an acceptabl e anendnent.

MR. SHAFTEL reiterated that the concept would be that if sonmeone
transfers assets into a self-settled trust 30 days prior to a
marriage, that party mnust give the fiancé notice of that
transfer in order to obtain the protection provided by
[ Section 14].

2: 05: 44 PM

REPRESENTATI VE GRUENBERG [rmade a notion] to adopt Conceptual
Amendnent 1 such that if assets are transferred by one party to
the marriage to a self-settled trust within 30 days before the
marriage, the transferor nust give witten notice to the other
party of the transfer.

There being no objection, Conceptual Amendnent 1 was adopt ed.
2:06:45 PM

M TCHELL GANS, Professor, Hofstra University School of Law,
noted that Alaska's statute of Ilimtations on an infornal
accounting is 24 nonths, and characterized this as problematic
from the perspective of both equity and efficiency because, for
a formal accounting, one can go to court and trigger a statute
of limtations period of 60 days or 90 days, and this would seem
to be unfair and inequitable.
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MR. GANS said that with regard to efficiency, it would seemthat
if the trustee wanted to qualify for the shorter period, the
trustee sinply has to go through the formal procedure and
petition the court. However, to avoid the cost of a fornal
accounting or petition, the [trustee] would have to wait two
years, and the consequence of that is that it inposes costs on
the trust, which would be borne by the beneficiary. In terns of
protecting the rights of the beneficiary, it would seemthat if
the period were shortened and there were to be a focused
timeframe within which there nust be a decision, it would be
nore likely for the beneficiary to focus on and protect his/her
rights rather than to allow them to expire or |apse
i nadvertently.

REPRESENTATI VE ANDERSON asked if M. Gans had spoken with the
sponsor of the legislation or its supporters.

MR. GANS replied no.
2:10: 17 PM

BETHANN B. CHAPMAN, Attorney at Law, Faulkner Banfield, PC
of fered her belief that M. Gans's concerns have been addressed
such that the inconsistencies between an interim report and a
final report have been resol ved.

MR. GANS agreed that the current version of the bill alleviates
hi s concerns.

2:11: 43 PM

JONATHAN BLATTMACHR, Attorney at Law, M| bank, Tweed, Hadley &
McCl oy, LLP, informed the conmttee that he has been involved
with Alaska trust legislation since its inception. He estinmated
that probably nine out of ten of his clients choose Alaska [in
which to establish a trust]. The proposal before the conmttee,
he opined, wll certainly result in nost of his clients
continuing to choose Al aska.

2:12:52 PM

RICHARD W HOMPESCH, Il, Attorney at Law, Honpesch & Evans, PC
rel ayed his support for SB 298.

2:13: 22 PM
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PATRI CK LUBY, Advocacy Director, AARP Al aska, encouraged the
committee to continue to inprove SB 298 and forward it from
comm ttee.

2:13: 55 PM

DOUGLAS BLATTMACHR, President, Chief Executive Oficer, Al aska
Trust Conpany, relayed his support for SB 298, adding his belief
that it wll continue to inprove what Alaska has to offer, and
t hus continue to attract business to the state.

2:14:11 PM

RICHARD S. THWAITES, JR, Attorney at Law, Thwaites, JR LLC
Chai rman, Al aska Trust Conpany Board, Alaska Trust Conpany,
rel ayed his support for SB 298.

REPRESENTATI VE ANDERSON, upon determining that no one else
wi shed to testify, closed public testinony on SB 298.

REPRESENTATI VE GARA said that he is concerned that [the bill]

mght limt the rights beneficiaries in relation to trustees;
for exanple, two changes proposed will reduce the period of tine
in which a beneficiary can make a claim Section 6 changes

notice of a court proceeding from 90 days to 60 days, and
changes the tinmefrane in which a beneficiary can file a claim
from 60 days to 45 days. He asked if the aforenmentioned is
really necessary, and offered his recollection of there being a
battle over this a few years ago that resulted in the changes
not being included in the legislation [that was adopted then].

MR. DOUGLAS BLATTMACHR offered his wunderstanding that these
changes are nmeant to provide consistency with the probate code.

M5. CHAPMAN said the proposed change is intended to address an
inconsistency within the statute that currently specifies that
90 days' notice of the court proceeding is required, and that
the beneficiary then has 60 days after receiving the report [to
file a claimwth the court]. Because currently the time that
the report is provided to the beneficiary and the tine the
petition is filed can be two different tines, the desire was to
tie everything to the sanme date, and this wll nmake the trust
| aws consistent with the probate code so that there isn't a |ot
of distinction between whether one is a beneficiary of a trust
or of an estate. Furthernore, even at the reduced tinme franes
of 60 days and 45 days, it's substantially l|onger than what's
currently provided under the probate code.
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V. CHAPMAN explained if she were to be the personal
representative of an estate and she intended to issue her final
accounting and file it wth the court for approval of the
accounting so as to termnate her authority, under the probate
code, she would only be required to provide 14 days notice of
the hearing. This neans that the hearings occur within 14 days
and the beneficiaries aren't given any additional |length of tinme
in which to respond. The probate code also includes a provision
that allows [the personal representative] to give notice of the
distribution of the estate to a beneficiary with only 30 days'
notice; if the beneficiary doesn't object within 30 days, the
beneficiary's rights are term nated. "While we are trying

to align trusts and estates simlarly, we didn't feel it was
appropriate to go so far as the probate code [does] when we're
working with an estate,"” she explained. Therefore, what was
deened to be a reasonable tinmefrane was proposed in the current
version of SB 298.

2:19: 14 PM

REPRESENTATI VE GARA, in noting that Section 6 allows [45] days
to file a claimand Section 7, unless changed, allows two years
to do so, asked what the difference is between the clains
referred to in each section.

M5. CHAPMAN expl ained that for those clains wherein the court is
used to formally approve the accounting, then the 60-day notice

appl i es. Under the current |law, she continued, when relying on
just the general statute of I|imtations and it's an interim
report, then a two-year statute of |imtations applies. The

proposal is to reduce this to a six-nonth period so there won't
be a distinction between an interimreport and a final report.

REPRESENTATI VE said he is unconfortable reducing the anount of
time that a beneficiary has to file a claim against a trustee.
He opined that the two-year period addressed in Section 7 is
very consistent with nost statute of Iimtations and thus
whittling the period down to six nonths is of concern, adding
that he doesn't want to dimnish the rights of beneficiaries
solely to maintain a conpetitive edge with other states.

M5. CHAPMAN explained that in conparing trusts and estate clains
to personal injury clainms, which have a two-year statute of
limtations, the fornmer are "generally not subject to any of
those limtation periods because they are equitable in nature.”
She said that it is inmportant to look at the history of the
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statute. Prior to the 2003 Act, there were two limtation
periods: a six-nonth period if a final account was provided to
the beneficiary, and a three-year period if there had been a
| ack of full disclosure. 1In the legislation of 2003, the intent
was to elimnate the distinction between an interimreport and a
final report. She explained that the reason it's referred to as
a "report" instead of an "accounting" is because the latter has
specific legal definitions of what an actual accounting is.

M5. CHAPMAN rel ayed that given that the beneficiary is provided
information about the trust, the intent was to ensure that there
was a limtation period that was the sane regardl ess of whether
it was "while the trust was still going on or while it was a
final report termnating the relationship." The | egislation
that was passed out in 2003, however, did include a distinction
between interim reports and final reports which, she opined,
causes significant confusion. In returning to a six-nonth
period, she said, "W are looking to protect beneficiaries

to ensure that when we transfer assets out of trusts, we do so
with some certainty to the beneficiaries.”" She relayed that the
return to a six-nmonth period now i ncl udes addi ti onal
requirements for the trustee to follow, and provides "very clear
| anguage to the beneficiary of what their rights are" as well as
notifying themof the length of the limtation period.

[ Representati ve Anderson returned the gavel to Chair MGuire.]

M5. CHAPMAN noted that should a trustee fail to do either of
"these," then he/she would no |onger have the benefit of the

shortened statute of limtations - it would revert to the three-
year period. She again expressed her belief that having two
separate statute of Ilimtations for an interim report and a

final report causes confusion.
2:25: 54 PM

REPRESENTATI VE GARA recalled past efforts to [shorten] the
statute of limtations and said that he is still "unconfortable
reduci ng the anount of tinme sonebody has to claimthat a trustee
has charged too nuch noney [and] mshandled the trust”
especially in what he characterized as delicate and trying
ci rcunst ances.

M5. CHAPMAN reiterated that having two different tinme periods

causes confusion to beneficiaries. She suggested, therefore,
that a six-nmonth statute of limtations be required for any
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report and that beneficiaries be notified of the length of this
time period.

REPRESENTATI VE GARA surm sed that nost beneficiaries have never
had a prior trust and that notice 1is given each tine
beneficiaries receive an interim report as to what any filing
deadl i nes are.

M5. CHAPMAN again reiterated that having two statute of
limtations is confusing and could cause individuals to wonder
what the actual statute of limtations is, particularly when
receiving nore than one report. One of the things that
[attorneys] try to do with estates and trusts is to provide
certainty to beneficiaries to ensure that further clainms wll
not be made on those assets once distributed. Furt hernore, she
informed the commttee, should a trustee be later accused of
m shandling the estate and the court determnes that the trustee
is not at fault, that trustee is entitled reinbursenent of |egal

fees from that trust. In response to a question, she relayed
that no part of the bill is retroactive.
2:31:32 PM

REPRESENTATI VE GARA made a notion to adopt Amendnent 2, |abel ed
24-LS1113\ X. 1, Bannister, 4/7/06, which read:

Page 4, lines 2 - 4:

Delete "within [24 MONTHS AFTER RECEIPT OF THE
REPORT IF IT IS AN INTERIM REPORT OR WTH N six
nonths after receipt of the report [IF IT IS A FINAL
REPORT] , "

Insert ", if the claimis related to a nonetary
benefit for the trustee, wthin 24 nonths after
receipt of the report if it is an interim report or
[WTHIN] six nonths after receipt of the report if it
is a final report, or, for other clains, within six
nont hs after receipt of the report,"”

Page 4, line 14, follow ng "BEGUN':

Insert ", IF THE CLAIM IS RELATED TO A MONETARY
BENEFI T FOR THE TRUSTEE, W TH N 24 MONTHS AFTER YQU
RECEIVE TH S REPORT IF THIS REPORT IS AN INTERIM
REPORT OR SI X MONTHS AFTER YOU RECEIVE TH S REPORT | F
TH'S REPORT IS A FI NAL REPORT, OR, FOR OTHER CLAI M5, "

Page 7, line 28:
Delete all material.
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Renunber the followi ng bill sections accordingly.
REPRESENTATI VE ANDERSON obj ect ed.

REPRESENTATI VE GARA expl ai ned that Amendment 2 woul d change the
statute of limtations to a two-year period - one, he opined
that a beneficiary faced with chall enges shoul d have. He said
the two-year period should be retained "when it involves a claim
agai nst the trustee for nonetary benefits the trustee should or
shoul dn't have received."

REPRESENTATI VE CGRUENBERG opined that this discussion involves
three different issues: what the statute of |limtations should
be, whether there should be tw different statutes of
[imtations, and the effects of possible clains made by trustees
for reinbursenent by the beneficiaries. He said he interpreted
Ms. Chapnman's main argunment to be that it's very confusing to
have two different statutes of I|imtations. Representati ve
Gruenberg suggested that Representative Gara m ght consider one
single statute of limtation and that M. Chapman coul d provide
input as to what that limtation mght be. As for the third
i ssue, Representative G uenberg suggested that |anguage be added

to the bill to prevent any possible harm to the beneficiary,
perhaps even requiring sonething |ike that a bond be naintained
for the period of the statute of Ilimtations. This bond, he
said, would only be paid to the anpunt of the trustee's | egal
fees and costs and "basically make it weasier ... for the
beneficiaries to pay those costs in that unlikely event - either

that or retaining a portion of the trust for that [purpose].”

2:35:23 PM

M5. CHAPMAN, addressing Representative G uenberg' s suggestion of
mai ntaining a bond, inforned the conmittee that nany of the
[ beneficiaries] in these situations either don't have the

wherewithal to post a bond or the comercial bonds are too
difficult and costly to obtain.

REPRESENTATI VE GRUENBERG nentioned that there is a court rule
that specifically says that a person can file with the court the
anmount of his or her worth and then the court nust approve a
bond for that anmount.

MS5. CHAPMAN expressed her belief that in the context of a trust

and a distribution, it nmakes sense to ask beneficiaries to post
bonds. She said she understands concerns about trustee fees;
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however, when termnating a trust, and given the fiduciary
rel ati onship between the trustee and the beneficiary, it is hard
to have a law requiring that a beneficiary post a bond in order
to receive his or her distribution.

CHAI R M GUI RE, referring to Representati ve G uenberg's
suggestions on revising the statute of limtations, asked M.
Chapman if she would support a different period of tinme other
than the six-nonth period she recommended.

M5. CHAPMAN nmuai ntained her belief that the six-nonth period is
appropri at e.

2:38: 37 PM

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Amendnent 2. Representatives Kott, Anderson
McGQuire, and WIson voted against it. Therefore, Anmendnent 2
failed by a vote of 2-4.

REPRESENTATI VE GRUENBERG, referring to Section 6, lines 22 and
26, asked Ms. Chapman whether the changes to the nunber of days
"makes [the bill] conformto the probate code."

M5. CHAPMAN said that it actually allows nore tine than does the
probate code, which allows 14 days for any hearing.

2:39: 52 PM

REPRESENTATI VE ANDERSON noved to report HCS CSSB 298(L&C), as
anmended, out of commttee wth individual recomendations and
zero fiscal notes. There being no objection, HCS CSSB 298(JUD)
was reported fromthe House Judiciary Standing Commttee.

HB 413 - BURNI NG CAPABI LI TY OF Cl GARETTES

2:40:26 PM

CHAI R MGUJ RE announced that the next order of business would be
HOUSE BILL NO 413, "An Act relating to the burning capability
of cigarettes being sold, offered for sale, or possessed for
sale; and providing for an effective date.” [Before the
committee was CSHB 413(STA); in nenbers' packets was a proposed
commttee substitute (CS) for HB 413, Version 24-LS1495\F,
Banni ster, 4/5/06.]

2:40: 37 PM
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M KAYLA SAITO Intern to Representative Reggie Joule, Al aska
State Legislature, relayed on Dbehalf of the sponsor,
Representative Joule, that HB 413 establishes a standard of
safety by [requiring a reduction in the ignition propensity of
cigarettes sold in Alaskal], and that simlar legislation has
been introduced in the states of New York and California.

2:41: 48 PM

DAVID HULL, Chief, North Tongass Volunteer Fire Departnent
(NTVFD), after relaying that he is also speaking on behalf of
Scott Davis - Chief of the South Tongass Volunteer Fire
Departnent (STVFD) - pointed out that a cigarette has been
involved in every one of the several fire deaths he has had to
deal with in his over 30 years' of experience in firefighting
and energency nedical service (EM). He opined that HB 413
raises a |lifesaving issue, and thus the tobacco industry should
not be a primary participant in the discussion; rather the
peopl e should be the primary participants.

MR. HULL referred to the findings and intent section of HB 413
and noted that one of the findings states that cigarettes are
the | eading cause of fire-related deaths in the U S. each year,
claimng a 1,000 lives and causing nearly 2,000 injuries and
nearly $400,000 in direct property danmage; furthernore, he
remar ked, Al aska leads in every one of those categories. The
sinple technology to significantly reduce such deaths and
carnage is already avail able, other states have already enacted
legislation simlar to HB 413, and Alaska should join those
ot her states. One really need ook no further than Cable News
Network (CNN) reports regarding how this type of legislation
woul d benefit not only those who snoke [and their fam|lies] but
the EMS personnel who nust respond to fires that result from
cigarettes.

MR. HULL pointed out that the severe fire aboard a Princess
cruise ship in the Caribbean was caused by a discarded,
unattended cigarette. Furthernore, on the cruise ship docks in
Ket chi kan, people discard their |it cigarettes on the dock on
dry days and those cigarettes get in between the pieces of
| umber that make up the docks and snolder, and the fire
departnments are called in a few hours later to fight a dock
fire, and although nost such fires are small, at |east once a
year a mmjor fire erupts. If not for the quick and expert
response by the Ketchikan Fire Departnent, he relayed, these
fires would have easily spread underneath the buildings and
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sinply burnt away the foundations of mllions of dollars in rea
estate, not to nmention the potential |oss of jobs, taxes, and
human lives that were put in danger by a cigarette that didn't
sel f - exti ngui sh. Furthernore there is also the danger that
firefighters face in responding to such fires.

MR. HULL, in conclusion, asked nenbers to choose |ives over the
needs of tobacco industry stockhol ders by supporting HB 413.

2:46: 27 PM

STEVEN "RUSTY" BELANGER, Assistant State Fire Marshal, Centra

Ofice, Division of Fire Prevention, Departnent of Public Safety
(DPS), relayed that the DPS supports the passage of HB 413.
Al aska has one of the highest per capita fire fatality rates in
the nation, he remarked, adding that over the l|last 10 years

one-fourth of Alaska's fire fatalities have been caused by
ci garettes. Oten, those dying are not the snokers thensel ves,
but rather their famly nenbers and friends. Via advances in
technol ogy and the tobacco market, there now exists the neans by
which to address a significant portion of this horrific fire
record; by requiring cigarettes [being sold in Al aska] to conply
with already existing burning standards in major U S. nmarkets
and in all of Canada, Alaska can begin to enjoy a reduction in
fire fatalities and property | oss.

MR. BELANCER remarked that it wll be easier to address the
ignition propensity of cigarettes than it would be to regulate
all the hone furnishings that are often typically ignited by
unattended cigarettes. He remarked that this is not an anti-
snoking issue but is instead a |life- and property-conservation
issue; all manufacturers can and do produce these types of
cigarettes already, and so [passage of HB 413] wll not affect
revenues or retailers. "This bill nmakes good sense for Al aska,
and | ask you to help us as we do what we can to reduce our
fire-loss record,” he concl uded.

2:48: 33 PM

JOHANNA BALES, Excise Audit Manager, Tax Division, Departnent of
Revenue (DOR), noted that although the DOR had recommended sone
changes to the sponsor, not all of them were incorporated into
t he CS.

REPRESENTATI VE GRUENBERG noved to adopt the proposed commttee
substitute (CS) for HB 413, Version 24-LS1495\F, Bannister,
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4/ 5/ 06, as the work draft. There being no objection, Version F
was before the conmttee.

M5. SAI TO acknow edged that although the changes recommended by
the DOR were submitted to Legislative Legal and Research
Services, not all of them were included in Version F. She
suggested that perhaps sone of the recommendations were sinply
over|l ooked by the drafter.

CHAIR McGQUIRE set HB 413, Version F, aside for the purpose of
allowing the sponsor tine to work further with the DOR regardi ng
its recommendati ons.

[Later in the neeting Representative G uenberg nentioned that
he'd be hel ping the sponsor and his staff work on HB 413.]

HB 347 - MOTOR VEH CLE | NSURANCE & NOTI CE

2:50: 19 PM

CHAI R Mc@UJ RE announced that the next order of business woul d be
HOUSE BILL NO 347, "An Act relating to mandatory notor vehicle

i nsurance, |icense suspensions, and notices relating to notor
vehicles and driver's licenses.” [Before the conmttee was CSHB
347(STA) . ]

REPRESENTATI VE GARA, speaking as the sponsor, noted that Tom
MG ath had expressed a valid concern at the bill's |ast
hearing, and so he is willing to add |anguage to address that
concern. Currently there is no mandatory fine for the crine of
driving wthout insurance, and the fine for a <class B

m sdeneanor doesn't necessarily apply, and so it is actually
cheaper to drive w thout insurance because any fines levied wll
be | ess than the cost of insurance.

REPRESENTATI VE GARA said he has a proposed anmendnent that would
make driving wthout insurance a class B m sdenmeanor and woul d
establish a mandatory mnimum fine of $500; that proposed
amendnent was | abeled 24-LS1372\F.2, Luckhaupt, 4/6/06, and
read:

Page 1, following line 12:
Insert a new bill section to read:
"* Sec. 3. AS 28.22.019 is anended by adding a new
Subsection to read:
(d) A person convicted under this section is
guilty of a class B mi sdeneanor and may be puni shed as
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provided in AS 12.55, except that a fine of at |east
$500 nust be inposed.”

Renunber the followi ng bill sections accordingly.

CHAIR MGQURE referred to that pr oposed anendnent as
Amendnent 1.

2:53: 18 PM

DUANE BANNOCCK, Director, D vision of Mtor Vehicles (DW),
Department of Administration (DOA), after relaying that he would
not able to speak to Anendnment 1 because it falls outside the
purview of the DW, stated that the DW is "in love wth" [what
is currently Section 3 of CSHB 347(STA) - proposed AS
28.22.041(f)] - and is grateful to the sponsor [for including
t hat provision].

REPRESENTATI VE GARA nmade a notion to adopt Amendnent 1. There
bei ng no objection, Arendnent 1 was adopt ed.

2:54: 13 PM

REPRESENTATI VE GRUENBERG noved to report CSHB 347(STA), as
amended, out of conmttee wth individual recommendations and
t he acconpanying zero fiscal notes. There being no objection,
CSHB 347(JUD) was reported from the House Judiciary Standing
Comm ttee.

HB 276 - BUSI NESS LI CENSE TOBACCO ENDORSEMENT

2:54: 33 PM

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 276, "An Act relating to business |icense
endorsenments for tobacco products, to holders of business
| icense endorsenents for tobacco products, and to the enpl oyees
and agents of holders of business I|icense endorsenents for
t obacco products.” [Left pending from 3/24/06 was a notion to
adopt the proposed conmittee substitute (CS) for HB 276, Version
24-LS0855\L, Bannister, 3/23/06, as the work draft; in nmenbers’
packets was another proposed commttee substitute (CS) for HB
276, Version 24-LS0855\S, Bannister, 3/31/06.]

REPRESENTATI VE KOIT, speaking as the sponsor, relayed that in

the proposed CS, Version S, Section 1 still increases the
penalty to $750 for a first offense but now allows an
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endorsenent holder to conme before a hearing officer, and Section
3 now contains the | anguage pertaining to that hearing.

2:56:11 PM

REPRESENTATI VE ANDERSON noved to adopt the proposed commttee
substitute (CS) for HB 276, Version 24-LS0855\S, Bannister,
3/31/06, as the work draft. There being no objection, Version S
was before the conmttee.

2:57:20 PM

ROGER HAMES, President, Hames Corporation, said sinply that he
supports Version S as being sonething he can live with though
doing so will be difficult.

2:57: 59 PM

M CHAEL ELERDI NG, President, Northern Sales Conpany of Al aska,
Inc., sinply urged passage of HB 276.

2:58: 26 PM

CYNTHI A DRI NKWATER, Assistant Attorney General, Commercial/Fair
Busi ness Section, Cvil Division (Anchorage), Departnment of Law
(DAL), relayed that she represents the Department of Comrerce,
Community, & Economic Developnment (DCCED) in admnistrative
heari ngs held under AS 43.70.075, and that she would be speaking

to three issues. First, the language in Version S is
potentially confusing. For exanple, proposed AS 43.70.075(d)(1)
says in part, "after a hearing under (t) of this section", and

the follow ng paragraphs (2) through (4) don't contain simlar
| anguage, but proposed AS 43.70.075(t) says in part, "this

subsection governs the inposition ... of the business |icense
endorsenment suspension and civil penalty wunder (d) of this
section". Thus there is sonme confusion regarding when
subsection (t) wll apply because it appears to pertain to all

of proposed AS 43.70.075(d).

REPRESENTATI VE KOTT, in response to questions, clarified that
the hearing referred to in AS 43.70.075(d) (1) should only apply
for a first offense.

REPRESENTATI VE GRUENBERG nmade a notion to adopt Anmendnent 1, to

change "(d)" on page 2, line 27, to "(d)(1)". There being no
obj ection, Anendnent 1 was adopt ed.
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M5. DRI NKWATER then referred to the language in Section 3 that
says the notice nust inform the person of, anong other things,
the date and tinme of the hearing. She said this requirenent
will prove difficult because the initial notice goes out from
the DCCED, but the hearing information falls under the purview
of the Ofice of Adm nistrative Hearings.

3: 05: 08 PM

REPRESENTATI VE GRUENBERG nmade a notion to adopt Anendnent 2, to
delete from page 3, line 1, the words ", and the date and tine
of the hearing"”, and place a period after the word "inposed".
There bei ng no objection, Amendnent 2 was adopt ed.

REPRESENTATI VE W LSON suggested addi ng | anguage specifying that
the hearing office shall set the date and tinme of the hearing.

CHAI R McGUI RE characterized that as a conform ng amendnent.
REPRESENTATI VE GRUENBERG made a notion to adopt Anendnent 3, to

add to page 3, line 2, after the word "determ ne", the words
"the date and tinme of the hearing,"”

CHAIR McGU RE pointed out, however, that notice nust still be
given with regard to the date and tine of the hearing.

REPRESENTATI VE GRUENBERG restated Amendnent 3 and called it

concept ual : "that the [Ofice of Admnistrative Hearings]
would set the date and time of the hearing and notify the
parties"”. There being no objection, Conceptual Anmendnent 3 was
adopt ed.

M5. DRI NKWATER then remarked that it appears that the proposed
change in the statutory framework will nean that there wll be
an increase in the nunber of hearings, because retailers wll
have every incentive to request a hearing since there 1is
di scretion regarding the amount of the civil penalty and whet her
a suspension shall be inposed. This will result in an increase
in attorney and hearing officer time;, furthernore, wth the
| engt hi er hearing process and greater nunber of itens that nmnust
be considered by the hearing officer, proceedings wll becone
nore |ike they were prior to 2002. Such hearings were | engthy,
multi-day hearings wth nunmerous wtnesses and docunentary
evi dence. She surm sed, therefore, that costs wll increase
because of these proposed changes.

3:08: 55 PM
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M CHAEL FORD, Al aska Native Health Board (ANHB), relayed that in
the ANHB's view, the current law is effective and does what it
is intended to do. The ANHB recommends that instead of allow ng
for an optional suspension, have a nmandatory suspension but

reduce the nunmber of days for a first offense - for exanple,
provide for a mandatory 3-day suspension. In this way, the |aw
would still have teeth, it would still act as a deterrent, and
yet retailers would be given sone relief. In conclusion, he

said he did share sone of the concerns regarding Section 3, but
hopes that those have now been addressed via the aforenentioned
amendnent s.

3:11: 03 PM

M CHELLE TOOHEY, Director, Public Relations & Advocacy, American
Lung Association of Alaska, referring to Version S, said that
al t hough education efforts do play a constructive role, their
val ue nmust not be overestimated. She el abor at ed:

We know that businesses with education prograns have

been cited for making illegal sales. These il egal
sales are plain evidence that an education program is
not enough. The critical factor 1is active and

di i gent managenent, and that neans there needs to be
nmeani ngf ul consequences in the case of a violation,
including the first violation. The conpliance data
shows that once predictable, readily enforceable and
nmeani ngful penalties were put in place under current
law, illegal sales dropped dramatically. The vari ous
proposals that have been advanced [thus] far - as
HB 276 and subsequent drafts - would elimnate the
certainty of a neaningful penalty for illegal sales in
the case of a first violation.

Under the nost current CS, Version S, it would be
possible for a violation to occur and there be no

penalty what soever. In conclusion, in order to
preserve the effectiveness of the enforcenent program

we feel strongly that sonme neaningful [|evel of
suspension is essential to maintain in the case of a
first violation. Busi nesses that elect to engage in
the sale of tobacco products [have a very] serious
responsibility to ensure that they do not make ill ega

sales to children. Therefore, the Anmerican Lung
Associ ation of Alaska does not support ... Version S

as witten because it does not include a guarantee of

HOUSE JUD COW TTEE - 29- April 7, 2006



at least a mninmm suspension on first offense. Thank
you.

3:13: 23 PM

PATRI CK LUBY, Advocacy Director, AARP Al aska, said that AARP
menbers come from a generation that snoked freely, and they know
the terrible health and financial consequences of all those
cigarettes, adding, "W don't want to see anyone's grandchildren
start to snoke." The AARP feels the State is doing a good job
inits enforcenent efforts, he relayed, noting that the State is
using 15- and 16-year-olds in its conpliance checks; therefore,
if a retailer is selling cigarettes to 15- and 16-year-olds,
then he/she should face the consequences. The AARP recomends
that the current system be left as is in order to help Al aska
continue to reduce youth snoking.

3:14: 09 PM

RI CHARD MANDSAGER, M D., Director, Central Ofice, Division of
Public Health, Departnment of Health and Social Services (DHSS)

rel ayed that David Kessler, former conm ssioner of the Food and
Drug Administration (FDA), has said, "N cotine addiction begins
when nost tobacco users are teenagers, so let's call this what
it really is - a pediatric disease." Dr. Mandsager said that
from the DHSS' s point of view, he would echo coments nade by
Ms. Toohey and M. Luby: current law is working and there needs
to be some mninmum nmandatory suspension for a first offense.
Enforcenent actions only visit a small percentage of retailers

in any given year, and so chances are small that there will be a
second visit wthin 24 nonths; therefore, if there isn't a
mandat ory suspension of some length for a first offense, it is
unlikely that a license holder will ever get a suspension. In

conclusion, he urged the conmttee to maintain some suspension
[ period] for a first offense.

DR. MANDSAGER, in response to a question, said that a mandatory
suspensi on period should be at |east three days.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 276.

3:16:19 PM
REPRESENTATI VE ANDERSON mnmade a notion to adopt Conceptual

Amendnent 4, to have the 20-day suspension apply on a second
of f ense.
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The commttee took an at-ease from3:17 p.m to 3:18 p. m

REPRESENTATI VE ANDERSON, in response to questions, clarified
that Conceptual Amendnent 4 would result in deleting the
| anguage pertaining to a suspension for a first offense but
woul d keep the |anguage pertaining to the hearing in order to
address the question of whether to inpose a civil penalty for a
first offense. He also indicated that Conceptual Anendnent 4
woul d have the 45-day suspension period apply on a third
of fense, the 90-day suspension period apply on a fourth offense.
He said he doesn't believe that there should be any restriction
of sales on a first violation, and that he doesn't believe that
removi ng the mandatory suspension for a first offense wll have
any inpact on conpliance statistics.

CHAI R MGUI RE obj ected to Conceptual Anendnent 4.

REPRESENTATI VE GARA nentioned that the House Finance Committee
m ght do nore work on the bill, and that nenbers could stil
attenpt to change the bill on the House fl oor.

REPRESENTATI VE ANDERSON wi t hdrew Concept ual Amendnent 4.
3:20: 37 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Amendnment 5,
whi ch read [original punctuation provided]:

page 2 line 27 after "shall" insert
", upon request of either party,"”

REPRESENTATI VE GRUENBERG noted that to save costs and tine, it
may be that neither party would request a hearing, and Amendnent
5 would provide for this. In other words, if neither party
requests a hearing, then a hearing need not be held.

REPRESENTATI VE KOTT agreed that there mght be a situation in
whi ch the owner of the business decides he/she doesn't want to
go through the hearing process.

REPRESENTATI VE GRUENBERG remarked, "They could submt it on
docunent ati on and pl eadi ngs. "

CHAIR MGU RE asked whether there were any objections to
Amendnent 5. There being none, Anendnent 5 was adopt ed.
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3:22: 07 PM

REPRESENTATI VE GRUENBERG nade a notion to adopt Conceptual
Amendrment 6, to alter Section 1 such that there would be a
mandat ory m ni num 3-day suspension period [for a first offense].

REPRESENTATI VE ANDERSON obj ect ed.

REPRESENTATI VE GRUENBERG in response to a question, clarified
t hat Conceptual Anmendnment 6 would alter the |anguage on page 1,
lines 10-12 so that it read in part, "may, after a hearing under
(t) of this section, suspend the endorsenment for a period of 3
to 20 days".

The committee took an at-ease from3:23 p.m to 3:24 p.m

REPRESENTATI VE ANDERSON mai ntained his objection to Conceptua
Amrendnent 6.

REPRESENTATI VE GRUENBERG remarked that a CS incorporating the
adopt ed amendnents will be forthcom ng.

REPRESENTATI VE KOTT objected to Conceptual Amendnent 6. He
posited that by stating a mnimum suspension period of 3 days, a
hearing officer will be inclined to always inpose at |east a 3-
day suspension period unless there are also aggravating factors
in a give case.

REPRESENTATI VE GARA expressed a preference for dealing with this
issue on the House floor, after the bill has been heard and
per haps changed in the House Finance Conm tt ee.

REPRESENTATI VE GRUENBERG w t hdrew Anendnent 6.
3:27:44 PM

REPRESENTATI VE GRUENBERG noved to report the proposed comittee
substitute (CS) for HB 276, Version 24-LS0855\S, Bannister,
3/ 31/ 06, as anended, out of commttee wth individual
recommendati ons and the acconpanying fiscal notes. There bei ng
no objection, CSHB 276(JUD) was reported from the House
Judi ci ary Standing Conmtt ee.

CHAI R McGUJ RE concl uded by saying, "I cannot stress enough that

the nmovenent of this bill today in no way endorses anybody's
personal opinion on the bill."
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ADJ OQURNIVENT
3:28: 00 PM

There being no further business before the conmttee, the House
Judiciary Standing Commttee neeting was adjourned at 3:28 p.m
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