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Juneau, Al aska
PCSI TI ON STATEMENT:  Sponsor of HB 325.

KI MBERLY WALLACE, Staff

to Representative Gabrielle LeDoux

House Special Commttee on Fisheries

Al aska State Legislature

PCSI TI ON STATEMENT: Presented HB 325 on behalf of the sponsor,
Represent ati ve LeDoux.

CLI FF STONE, Speci al Assi st ant

O fice of the Conm ssioner

Department of Public Safety (DPS)

Juneau, Al aska

POSI TI ON  STATEMENT: Provided comments and responded to
guestions during discussion of HB 325.

STEPHEN SALOOM Policy Director

| nnocence Proj ect

New Yor k, New York

POSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of HB 325.

H LLIARD H "TRES' LEWS, 111, Private Investigator

Mendenhal | | nvestigations, |nc.

Juneau, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to

questions during discussion of HB 325.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section-Juneau

Crimnal Division

Depart ment of Law (DQL)

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 325, expressed
concerns and responded to questi ons.

ACTI ON NARRATI VE

REPRESENTATI VE TOM ANDERSON, acting as chair, called the House
Judiciary Standing Conmmttee neeting to order at 1:42:25 PM
Represent ati ves Anderson, Coghill, Guenberg, WIson, and Kott
were present at the call to order. Representatives Gara and
McGQuire arrived as the neeting was in progress. Representati ve
Berkowi tz and Gardner were also in attendance.

Overvi e s)
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Al aska Rural Justice and Law Enforcenent Conmi ssi on

1:42: 35 PM

REPRESENTATI VE ANDERSON announced that the first order of
business would be the overview regarding the Al aska Rural
Justice and Law Enforcenent Conmm ssion ("the Conm ssion").

1: 45: 12 PM

DEBORAH M SM TH, Acting U S. Attorney, District of Al aska,
United States Attorney's Ofice (USAO, U S. Departnent of
Justice (DAQJ); Federal Co-Chair, Alaska Rural Justice and Law
Enf orcenent Commi ssion, noted that conmmttee nenbers have copies
of the Alaska Rural Justice and Law Enforcenent Conm ssion's

2006 report entitled, "Initial Report and Recomendations", and
that the Alaska Native Justice Center has provided the
Conmi ssion with a great deal of |ogistical support. In

conjunction with a PowerPoint presentation, she provided a brief
hi story of the Comm ssion; outlined the makeup of the Conm ssion
and its staff; and explained that the Comm ssion's mssion was
to study the following topics as they related to rural Al aska:
| aw enforcenent, judicial services, alcohol inportation and
interdiction, and donestic violence and child abuse.

V. SMTH relayed that to acconplish this mnmission, the
Comm ssion established four working groups nmade up of
prof essionals, experts, and officials working in fields related
to the four topics; held neetings and public hearings;
synt hesi zed the input garnered from these neetings and heari ngs;
and forrmulated the final recomendations outlined in the
af orenenti oned report. She noted that the  Power Poi nt
presentation provided details regarding the make up of the
wor ki ng groups, where the hearings were held, and which entities
and i ndi vidual s provided input.

1: 50: 33 PM

DAVID W MARQUEZ, Attorney Ceneral, Departnent of Law (DQL);
State Co-Chair, Alaska Rural Justice and Law Enforcenent
Comm ssion, also referring to the PowerPoint presentation,
rel ayed that the aforenentioned working groups created over 100
options, and that those options the Comm ssion adopted were
subsequently organized into nine (general reconmendat i ons:
engage in nore partnering and collaboration; nake systemc
changes to inprove rural |law enforcenent; enlarge the use of
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comuni ty-based sol utions; broaden the wuse of prevention
approaches; broaden the use of therapeutic approaches; increase
enpl oynent of rural residents in |aw enforcenent and judicial
services; build additional capacity; increase access to judicial
services; and expand the use of new technol ogi es.

ATTORNEY GENERAL MARQUEZ then detailed, as did the PowerPoint
presentation, what each of the nine general recomendations
m ght entail. For exanple, referring to the recommendation to
engage in nore partnering and collaboration, he nentioned that
this could include, anobng other things, developing a nunber of
agreenents to better coordinate |law enforcenment and judici al
services in rural Alaska such as voluntary nenoranduns of
understanding (MJUs) between tribes and the state regarding
coordination and integration of child protection and donestic
violence (DV) protective services; a state-tribal Indian Child
Wl fare Act (I1CWA) agreenent; and tribal-state partnerships on
juvenile justice, which mght result in Division of Juvenile
Justice (DJJ) referral nechanisns.

ATTORNEY GENERAL MARQUEZ, referring to the recomendation to
make systemic changes to inprove rural | aw enforcenent,
nmentioned that this could include the expansion of police and
public safety training so that further work can be done toward
cooperation in alcohol interdiction, and the devel opnent of a
statewide, uniform and tiered system of certification and
training for police and public safety officers so as to provide
a reasonabl e opportunity for advancenent that could culmnate in
obtaining the qualifications for full police certification by
t he Al aska Police Standards Council (APSC).

ATTORNEY GENERAL MARQUEZ nentioned that the state has made
efforts to fund new state trooper and prosecutor positions; to
establish a rural prosecution support team and donestic viol ence
fatality review teans; to appoint a "cold-case" prosecutor; and
to possibly inplement a pilot project for village safety aides
who would work with village health aides. He then rel ayed that
the state has nade efforts to address alcohol inportation and
interdiction by inplenmenting legislation pertaining to |ocal
option and bootl egging |aws and by discussing possible solutions
with the U S. Postal Service regarding increases in investigator
staffing; he offered statistics about crines involving alcohol
consunption and t he recent prosecution of boot | eggi ng
oper at i ons.

ATTORNEY CGENERAL MARQUEZ, referring to the recomendation to
enl arge the use of comunity-based solutions, relayed that this
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could include anending state statute to allow the DJJ to
del egate its authority to tribes in order that they may share
resources with respect to tribal juvenile offenders; anending
state statute to permt tribes to participate in juvenile
proceedi ngs and delinquency treatnent; expanding funding to
nonprofit organizations and rural comunities so that they may
develop restorative justice re-entry prograns and new prograns
to increase prevention, intervention, and treatnent of donestic
violence and child abuse; seeking alternatives to out-of-state
prisons; and establishing alcohol distribution centers in "danp”
hub comuni ti es.

ATTORNEY CGENERAL MARQUEZ, referring to the recomendation to
broaden the use of prevention approaches, nentioned that this
could include expanding culturally appropriate programs to
reduce the demand for alcohol in rural Al aska, link youth with
adults in healthy activities, and provide nore information to
school s for first-tinme m sdeneanor al cohol / drug rel at ed
of f enders; expandi ng educati on, preventi on, and early
intervention prograns targeting donmestic violence and child
abuse; and devel opi ng new prevention curricula to be inplenented
in grades K-8.

2:00:16 PM

ATTORNEY GENERAL MARQUEZ, referring to the recomendation to
broaden the use of therapeutic approaches, relayed that this
could include expandi ng al cohol/drug abuse treatnment prograns in
rural Alaska, with a system of |onger-term residential care in
hub conmunities matched with a network of aftercare services in
rural villages; strengthening substance abuse, nental health,
and dual diagnosis treatnent options; strengthening therapeutic
courts and group homes for children in need of aid; and changi ng
regul ations to allow close relatives caring for children in need
of aid to receive the sane |evel of financial reinbursenent that
non-rel ati ves now recei ve.

ATTORNEY CGENERAL MARQUEZ, referring to the recomendation to
i ncrease enploynment of rural residents in |law enforcenent and
judicial services' fields, indicated that this could include
i npl enenting a focused recruitnent effort to bring nore Al aska
Natives - and other rural Alaskans - into the correctional, |aw
enf or cenment, and public safety workforce; increasing the
training and utilization of Village Public Safety Oficers as
probation officers in the villages; and contracting with tribes
to oversee community service worKk.
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ATTORNEY GENERAL MARQUEZ, referring to the recomendation to
build additional [law enforcenent] capacity [to alleviate the
current lack of supporting infrastructure], relayed that this
could include inproving and expanding housing for police and
public safety officers; increasing availability of appropriate

intra-community transportation; [ constructi ng] nor e | aw
enforcement offices and holding facilities in rural Al aska;
inmproving |aw enforcenent equipnent; inproving and expanding

training; and devel oping a standardi zed statew de data systemto
docunent and nonitor |aw enforcenent investigations in rural
Al aska. One possible nmethod of acconplishing sonme of these
goals, a method that the Departnment of Public Safety (DPS) is
already starting to inplenent in a pilot project, is to
construct nultipurpose facilities with an apartnent, an office,
and a holding cell for the troopers in larger, underserved
village | ocations, thereby allowing troopers to be reassigned to
t hese new "sub-hub" posts on a rotating schedule; this concept
exenplifies comunity-oriented policing and has nany benefits,
i ncludi ng reducing response tines and providing a significantly
enhanced | aw enforcenent presence.

ATTORNEY GENERAL MARQUEZ, referring to the recommendation to
i ncrease access to judicial services, indicated that this could
i nclude increasing funding for civil |egal assistance pertaining
to donestic violence and child abuse situations; asking the
federal governnent to restore funding opportunities for triba
courts | ocat ed Wi t hin muni ci pal boundari es; i ncreasi ng
vi deoconferenci ng capabilities and the use of tribal courts; and
providing training and technical assistance to judges and
support staff in the Al aska Court Systemand in tribal courts to
inform and instruct participants in both systens to be aware of
and value the cultural differences in rural Al aska.

2: 05: 50 PM

ATTORNEY GENERAL MARQUEZ, referring to the recommendation to
expand the use of new technol ogies, nentioned that this could
include increasing access to telecomunication networks;
changing current regulations to allow |aw enforcenent officers
and court officers to utilize "already-in-place" bandw dths;
exploring the use of new electronic nonitoring technology for
rural Al askan probationers; and having the Al cohol Beverage
Control Board ("ABC Board") develop a statew de database for al
al cohol witten orders for the aforenentioned new conmunity
al cohol distribution centers.
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ATTORNEY CGENERAL  MARQUEZ, in conclusion, asked for the
| egi slature's support with regard to funding and any necessary
| egi sl ative changes with which to institute the aforenentioned
recommendat i ons, spoke of pendi ng | egi sl ation and t he
Conmi ssion's support of that |legislation, and offered the
follow ng additional suggestions for changes to current |aw
change the definition of alcohol nanufacture and expand the
forfeiture provisions; ban witten order sales to dry towns; ban
shipping plastic by air; and change the regulatory definition of
a village from 1,000 individuals to 1,500 individuals.

2:09:29 PM

M5. SMTH relayed that the Comm ssion has asked Congress to
extend the Conmission's life via continued funding, and is
seeking permssion fromthe US. Attorney General to expand its
menbership to al so include the comm ssioner of the Departnent of
Health and Social Services (DHSS), a representative of Al aska
Native healthcare providers, and a non-voting state court
representative who would be appointed by the chief justice of
the Al aska Suprene Court. Furthernore, the Conm ssion wll
continue the dialog anong justice stakehol ders, conduct
addi tional research, nonitor the devel opnent and inplenentation
of the aforenentioned reconmendations, and evaluate the inpact
of any new and expanded activities.

M5. SMTH said that the Conmm ssion recognizes that in order to
meet its objectives it nust advocate at state and federal
| evel s, educate and obtain buy-in from stakeholders and the
public; advocate for expansion of innovative prevention, early
intervention, and treatnent prograns; increase interest in
recruitnment, training and hiring of qualified Alaska Natives in
the |law enforcenent and justice fields; further define the role
of the Conm ssion as necessary; and seek solutions, whenever
possi bl e, at the local |evel.

REPRESENTATI VE W LSON asked about the inmpact of changing the
regul atory definition of a wvillage from 1,000 to 1,500
i ndi vi dual s.

REPRESENTATI VE ANDERSON expressed appreciation for the detail of
the report and characterized it as a critical conponent.

2:14: 30 PM

WLLIAM TANDESKE, Conmi ssioner, Departnent of Public Safety
(DPS); Conmm ssioner, Alaska Rural Justice and Law Enforcenent
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Commi ssion, in response to Representative WIson, offered his
understanding that at present only Hooper Bay woul d be inpacted;
the rationale behind the requested change is that [the
adm nistration] doesn't want to start treating a conmunity

differently solely because of a population increase. Not i ng
that he nmakes a distinction between public safety and |aw
enf or cenment he offered his belief t hat part of t he

af orenenti oned solutions really pertains nore to public safety
than to law enforcenent; for exanple, there are many public
safety activities that could inprove the quality of life for
rural residents and reduce incidences of suicide and accidental
deat h. O the recomendations involving collaboration with the
U.S. Postal Service, he acknow edged that the DPS doesn't yet
appear to have a very wlling partner, though sone steps are
bei ng t aken.

COWM SSI ONER TANDESKE referred to the aforenentioned "sub-hub”
[ housing] pilot project, and relayed that this could involve
[using preexisting] permanent structures or seeking federal

funding to build facilities. He then nentioned sone of the
steps being taken, what the scheduling rotations mght involve,
and sone of the |locations being considered. He assured the

committee that the DPS is seeking to become nore effective
wi t hout increasing costs, and nentioned federal appropriations,
tiered training, continuity, and progression.

REPRESENTATI VE ANDERSON asked how the |egislature mght help at
the state | evel.

COWM SSI ONER  TANDESKE nentioned the Village Public Safety
Oficer (VPSO program rural public safety as a whole, a
possible pilot project to establish some form of public safety
personnel in villages, and seeking latitude from federal
authorities to invest federal funds in rural communities for
public safety efforts that nmay not necessarily involve VPSGCs.
He relayed that the DPS would like to stay within the boundaries
of state |law even though there are sone gray areas when dealing
with tribes.

2:23:54 PM

WLSON JUSTIN, Executive Vice President and Acting President,
Mount Sanford Tribal Consortium (MSTC); Conmm ssioner, Tri bal
Representati ve, Al aska Rural Justice and Law Enforcenent
Comm ssion, reiterated comments nmade by Ms. Smth and further
detailed by the PowerPoint presentation, offered his belief that
no one was |left out of the Conm ssion's process, and relayed
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that the topic of tribal jurisdiction and sovereignty was
specifically and intentionally |eft unaddressed.

[ Representative Anderson turned the gavel over to Chair
McGuire.]

MR. JUSTIN remarked that the Conmm ssion, by and |arge, focused
on public safety issues and prevention issues; the prinme concern
in Al askan comunities, whether rural or not, is alcohol and
subst ance abuse, because all other issues are tied to that. He
expressed agreenent with comments made by Conm ssioner Tandeske,
but noted that the topic of a safety aide program was not
actually discussed by the Conmission yet would be easy to
support as a pilot project. A critical conponent of any pilot
programis that it fit the communities it is intended to serve.
He remarked that a trenmendous anmount of noney is returned from
rural communities to Anchorage and Fairbanks, and thus tribal
entities, organizations, and nonprofits are in essence pre-
payi ng the cost of the aforenentioned recommended prograns. The
i ssues being considered by the Conm ssion can be viewed from an
econoni ¢ st andpoi nt, a political st andpoi nt, a social
standpoint, a public safety standpoint, and a |aw enforcenent
standpoint, and this can result in outcomes not occurring
automatically, particularly when long-term solutions are being
sought; nonethel ess, he opined, the Comm ssion did an extrenely
good job of producing recommendations that will, in general, fit
the tines that Al aska is facing.

2:34:59 PM

REPRESENTATI VE W LSON commended the Commission for its focus on
preventi on.

REPRESENTATI VE GARA expressed appreciation for the Conm ssion's
work, but remarked on the |ack of available treatnent services
statew de, possibly due to a lack of public education regarding
t he need for funding such services.

MR, JUSTIN pointed out that a restorative justice approach
focuses on teaching a comunity how to rmake anmends with itself
and how to heal itself and its citizens, and should therefore be
viewed as a valuable conponent of any prograns that are put in
pl ace.

REPRESENTATI VE COGHI LL expressed appreci ation for t he
Comm ssi on' s approach.
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COWMM SSI ONER TANDESKE, in response to a question, relayed that
al though the DPS is not nandated to do so, it has been training
VPSGs in "hub l|ocations,” and is also trying to be flexible with
the aforenmentioned pilot projects in order to see what works.

MR, JUSTIN, in response to a question, noted that in Kake, for
exanple, [law enforcenent officials] wrk closely wth the
magi strate and train in aspects of healing as part of a
restorative justice approach; this has had a high rate of
success in reducing incidents of suicide and donestic viol ence.

2:45:17 PM

M5. SMTH, at the request of Representative G uenberg, engaged
in a discussion with nenbers regarding the role of the U S.
Attorney's Ofice in Alaska and how the |egislature mght best
assist the D wth its goals regarding antiterrorism violence
reduction, prosecutions of firearm and gang-related crines,
[ prosecution] of child enticenent and child sexual abuse crines,
envi ronnent al issues, and drug prosecutions.

HB 325 - POST- CONVI CTI ON DNA TESTI NG

3:01:13 PM

CHAIR McGUJ RE announced that the final order of business would
be HOUSE BILL NO 325, "An Act relating to post-conviction DNA
testing; and anmending Rule 35.1, Alaska Rules of Crimnal
Procedure. "

The commttee took an at-ease from3:02 p.m to 3:04 p.m

REPRESENTATI VE GABRI ELLE LeDOUX, Al aska State Legislature,
sponsor of HB 325, relayed that her aide, Kinberly Wllace,
woul d i ntroduce the bill.

KIMBERLY WALLACE, Staff to Representative Gabrielle LeDoux,
House Special Committee on Fisheries, Alaska State Legislature,
informed the conmttee that a conmttee substitute for HB 325
had been prepared.

3:05:37 PM
REPRESENTATI VE COGHI LL noved to adopt the proposed committee
substitute (CS for HB 325, Ver si on 24- 151222\ 1,

M schel / Luckhaupt, 4/1/06, as the work draft. There being no
obj ection, Version | was before the conmttee.
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3:05:51 PM

M5. WALLACE paraphrased from her witten testinony, which read
in part [original punctuation along wth some formatti ng changes
provi ded] :

Currently, 40 other states provide convicted persons
access to DNA testing. The handout before you
prepared by Legislative Research, dated February 1
2006, shows a sanple of states that have adopted
| egislation pertaining to post-conviction DNA testing
wi thin the past 5-6 years.

The I nnocence Project states that since 1989, over 170
people inprisoned in the US. have been proven
i nnocent through post-conviction DNA testing.

The intent of HB 325, 1is to inprove the Al aska
Crimnal Justice system for all Alaskans by providing
a statutory right to DNA testing.

Specifically, this act establishes a procedure for
application for DNA testing and the appointnent of

counsel . This legislation can help free an innocent
person and let law enforcement and the public know
that a guilty and dangerous person is still at |arge.

One of the handouts in your comrttee packet is an
article from the Ketchikan, "Stories in the News",
dated March 6, 2006, by Representative Anderson. I n
the last paragraph, Representative Anderson states
that one of his top priorities as a State Legislator
is expansion of the DNA database. On page 4 of
version | of HB 325, lines 9-11, the testing
| aboratory is ordered to make the DNA available to the
DNA identification registration system and to any
ot her | aw enforcenent DNA dat abases.

Qur office has collaborated with the Departnent of
Public Safety, the Departnent of Law, the Innocence
Project and nenbers of this commttee to nmake HB 325 a
better bill.

I'd like to direct your attention to the format and
content changes to HB 325, as outlined in the nmeno to
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the committee nenbers from Representative LeDoux,
dated April 4th, 2006.

In conclusion, 1'd like to nmention the Scientific
Arerican Mnd article that was also included in your
packet. On page 26, in the bottom left-hand colum,
the article states that "Typically 20 to 25 percent of
DNA exonerations had false confessions in evidence."
This begs the question, "Wy would anyone admt to
sonet hing they haven't done?" The article continues
on page 30 to note that psychol ogists categorize false
confessions into three groups:

1) Vol untary fal se confessions
2) Compl i ant fal se confessions
3) I nternalized fal se confessions

There have been cases where no physical evidence has
linked a person to a crine, but due to a confession,
they have been charged and convicted and even
soneti mes executed for a crinme they did not commt.

If HB 325 can help just one person prove their
i nnocence, and the real perpetrator to be identified
by DNA testing, then we will have achieved what we set
out to do.

Thank you again for the opportunity to testify before
you today. | know there are others who wsh to
testify on-line and in the audience. Thi s concl udes
nmy presentation.

3:09:18 PM

CLIFF STONE, Special Assistant, Ofice of the Comm ssioner,
Department of Public Safety (DPS), relayed that the departnent
[did have] a concern with [the original |anguage of] proposed AS
12.72.230 - | ocated on page 3 - because the drafter
i nadvertently stated that the deoxyribonucleic acid (DNA)
testing itself would be performed at a law enforcenent or
correctional facility when, in fact, it's only the collection of
sanples for DNA testing that would be performed at these
facilities. He noted that the |anguage in proposed AS 12.72.240
and proposed AS 12.72.250 refers to the contracted, accredited
| aboratories where the DNA is actually tested. 1In response to a
guestion from Chair McQuire, he said he is confortable with the
| anguage currently in Version |
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REPRESENTATI VE GRUENBERG of fered his understanding that the DNA
collection would be performed at the <correctional or |aw
enforcenent facilities and the testing done el sewhere. He then
referred to [page 3], line 23, and suggested that using the word
"done" instead of the word "perfornmed" would nore accurately
descri be the DNA sanpl e collection process.

MR. STONE agreed. In response to further questions, he
expl ained that the only other |aboratory approved by the DPS to
process DNA [sanpl es] is a Washington State accredited

| aboratory, and suggested that soneone else mght be better able
to answer questions regardi ng paynent.

3:13: 28 PM

STEPHEN SALOOM Policy Director, Ilnnocence Project, expressed
his thanks to those involved in sponsoring and hearing the bill.
He highlighted that court review of DNA evidence has proven the
i nnocence 175 people incarcerated for serious crinmes and that
freeing [those falsely accused] has allowed the pursuit of the
act ual perpetrators  of those crines. He referred to
Representati ve Anderson's work and support of using DNA sanpling
to "enhance the accuracy and effectiveness of the crimnal
justice system™ and opined that [HB 325] would offer the sane
opportunity. He relayed that President George W Bush; U S.
Senator Frist, President of the Senate; and U. S. Representative
Hastert, Speaker of the House, also denonstrated their support
of post-conviction DNA testing through passage of t he
congressi onal Justice for Al Act of 2004, [H R 5107], which
[ provides financial incentives to those states] that allow the
testing.

MR. SALOOM said, "The Innocence Project is extrenely pleased to
know that Al aska is considering legislation to join the other 40
states that have created statutory avenue for consideration of
DNA evidence after a conviction." He expressed his belief that
such legislation ensures public confidence in crimnal
conviction, public safety, and justice itself. No one benefits
when an innocent person is convicted of a crime - not the
victim the police, the prosecutor, the legal system or the
publi c. The only person who wins is the real perpetrator who's
protected from prosecution by the m staken focus on an innocent
person; HB 325 is a fantastic step towards providing exactly the
justice that Alaska deserves and that is being adopted around
the country, he remarked.
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MR. SALOOM rel ayed, however, that whereas the |Innocence Project
endorses this bill, there is concern regarding the |anguage used
on page 4, lines 13-14, which says:

(1) "actual innocence" neans clear and convincing
evidence such that no reasonable juror would have
convi cted the defendant;

MR. SALOOM opined that this provision could provide "a fata
flaw' to the bill, and recommended that it be changed to say,
"'actual innocence' neans that no reasonable jury would have
convicted the defendant”. However, he characterized even this
suggested change as a "slight conprom se.” He relayed that nost
of the other states use a nore ideal standard which takes into
account that a jury, within "reasonable probability,"” mght have
provided a different verdict had they been able to consider
[ DNA] evi dence. He explained that the issue is not about
setting soneone free but rather whether to test evidence that
m ght then indicate that either a new trial should be granted or
sonme other form of rel ease be considered.

3:19: 09 PM

REPRESENTATI VE GRUENBERG sought confirmation that M. Sal oom was
suggesting that the words, "clear and convincing evidence" be
del eted from page 4, |ine 13.

MR. SALOOM concurred, and referred to the first nention of
"actual innocence" found in proposed AS 12.72.210, which says in
part:

A court may not order DNA testing wunless the
petitioner shows, by a preponderance of the evidence
t hat

(1) favorable results of the DNA testing could
denonstrate the petitioner's actual innocence;

MR. SALOOM explained that "preponderance"” already sets one
standard and so addi ng another standard of "clear and convincing
evi dence" would not be [ideal].

REPRESENTATI VE GRUENBERG asked why "preponderance of the
evi dence" should be used as the standard.

MR. SALOOM relayed that the Innocence Project believes that

"preponderance of the evidence" is the best standard to use at
"this" point. He referred to the aforenentioned 175 DNA
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exonerations and noted that a jury had already found those
people guilty beyond a reasonable doubt on all elenents of the
crime. He explained that once new evidence is obtained [through
DNA testing], it is possible [though unintentional] to over-
estimate the other, previously considered evidence.

REPRESENTATI VE CGRUENBERG opined that this issue should be
consi dered further.

3:26: 06 PM

H LLIARD H "TRES' LEWS, 111, Private I|nvestigator, Mendenhal

| nvestigations, Inc., provided sonme historical background of DNA
testing in an effort to explain the inportance of HB 325. He
relayed that nmuch of the collected evidence - such as a hair
without a root from an arm - is not suitable for any kind of
testing other than for mtochondrial DNA, which is DNA through
the nother's side. He sited a fornmer case of his where the
i ndi vidual was convicted though mght not have been had this
statute and mtochondrial DNA testing been avail able. He then
referred to the earlier discussion of the dual standard [present
in Version 1] and opined that the "preponderance of the
evi dence" standard is nore appropriate.

MR LEWS relayed that there are still hurdles convicted
i ndividuals nust face before the biological sanples can be
tested, and that a sonewhat |ower standard woul d be appropriate
in providing those convicted with the opportunity to prove their
i nnocence through the DNA testing process. In researching test
prices, he said he found the costs to be anywhere from $125 to
$1,500 - with sone tests going so far as to deternine the eye
color of the individual from which the biological sanple
ori gi nat ed. He expressed his belief that the state should
consider these costs to be insignificant [conpared to the
benefit provided].

REPRESENTATI VE COGHI LL asked M. Lewis whether he felt the
science of DNA testing has becone nore reliable or whether
bi gger questions have sinply been raised.

MR. LEW S explained that advances in DNA testing have been nade
fromthe first-tinme testing through Restriction Fragnment Length
Pol ynor phi sns (RFLP) - DNA fingerprinting - to Polynerase Chain
Reaction (PCR), which now tests up to 13 positions of the DNA
He opined that DNA testing is becomng nore discrete, nore
preci se. He referred to the science of relying on matching the
| ead content in bullets to determ ne whether someone was guilty

HOUSE JUD COW TTEE - 16- April 5, 2006



or not - a science since determned to be unreliable by the
Nat i onal Acadeny of Science and no |onger used by the Federal

Bureau of Investigation (FBI). He expressed his belief that
"the science involved in the early devel opnent of DNA testing
was very fundamentally sound.” Furthernore, he opined, DNA
testing is reliable for both the conviction as well as the

release of +the innocent and has becone nore inportant in
determining "who was present and who was not present [at the
crime scene]."

3:34: 21 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal D vision, Departnent of Law (DQ.),
informed the conmittee that whereas the [departnment] agrees with
Representative LeDoux that this is an inportant issue and bill,

the DOL still has serious reservations about the substantive
provisions of the bill in its present form In noting that the
bill would establish circunstances where a person convicted of a

crime could obtain post-conviction DNA testing with the goal of
undermning the conviction, she relayed that two inportant
principles were involved. The first, she explained, deals wth
the inportance of the finality of crimnal convictions when the
person asking for this testing was convicted by a jury "beyond a
reasonabl e doubt," had the automatic right to an appeal, and had
the conviction affirmed foll owi ng the appeal .

MS. CARPENETI explained that the second principle pertains to
the victim of a crime who is trying to put closure on the
experi ence and nove on. She informed the conmttee that the
Al aska State Constitution now gives victins of a crinme the right
to tinely disposition of the case followng the arrest of the
def endant, and therefore reopening the case for post-conviction
procedures is hard on victins. Furt hernore, she highlighted
that the U S. Suprene Court has found that finality in crimnal
convictions is essential to the operation of the crimnal
justice system because wthout finality, crimnal law is
deprived of nuch of its deterrent effect.

M5. CARPENETI, in noting that there are rare cases of truly
i nnocent persons being wongly convicted, posed the question of
how the statute should be witten to catch the truly innocent
person without allowing a [convicted] defendant who should be
serving his/her time from bringing repetitive requests for DNA
[testing]. She also said that the "burden of proof” [in Version
] is not clear and that [the departnent's] position, wunlike
that of the Innocence Project, is that a person should prove, by

HOUSE JUD COW TTEE -17- April 5, 2006



cl ear and convincing evidence, that post-conviction testing is
appropri at e.

REPRESENTATI VE GRUENBERG opined that there are two aspects to
"burden of proof": the burden of going forward, which pertains
to "who carries it," and the burden of persuasion, which refers
to the level at which it nust be proved. He said that although
he recognizes the inportance of not having a victim repeat the
court experience, his belief is that this is far |ess inportant
t han determ ni ng whet her sonmeone is guilty or innocent.

M5. CARPENETI reiterated her earlier conments regarding those
who' ve been convicted and said that at a certain point, one has
to say that a person has had his/her chances [to prove
i nnocence], and so if he/she wants to challenge a perfectly
valid conviction, then he/she ought to bear a pretty high burden
of proof to show that it's appropriate to challenge the
conviction at that point in tinme. She highlighted that current
Al aska statutes require "clear and convincing evidence" as the
burden of proof for factual mtters for all other post-
conviction release cases, and therefore this should apply
equally to those petitioning for DNA testing, which is nerely
anot her form of post-conviction rel ease case.

3:40: 42 PM

REPRESENTATI VE CGRUENBERG referred to |anguage on page 3, lines
6- 10 - proposed AS 12.72.210(3) - which read in part:

(3) conclusive DNA test results were not
avai |l abl e before the petitioner's conviction, and the
petitioner did not secure DNA testing before the
petitioner's conviction because DNA testing was not
reasonably available or for reasons that constitute
justifiable excuse, ineffective assistance of counsel,
or excusabl e negl ect;

REPRESENTATI VE GRUENBERG suggested that this m ght be sufficient
justification for not requiring "clear and convincing evidence."
He expressed his belief that if DNA testing was not avail able,
then a "preponderance of the evidence" should be sufficient.

M5. CARPENETI remarked that it is difficult to discuss these
situations in a vacuum and noted that there were very few cases
in Alaska for which [DNA testing] was not available and this
m ght be due to the fact that Alaska is a fairly new state. She
highlighted that nmany of those convicted submt applications
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requesting different or nore sophisticated DNA testing than was
available at the time of their conviction or they claim that
their attorneys did not ask for the testing at the tinme of the
trial when in fact there may have been a very good reason for
not doi ng so.

REPRESENTATI VE GRUENBERG said such latter instances might cone
under the heading of "ineffective assistance of counsel,” which
is another matter.

M5. CARPENETI agr eed.
3:42:46 PM

CHAIR MGUJ RE announced that HB 325 would be assigned to a
subcomm ttee made up of Representatives G uenberg, Anderson, and
Kott, with Representative Kott being chair of the subcommttee.

REPRESENTATI VE GRUENBERG, referring to page 3, noted that
| anguage on line 6 says, "results were not available", whereas
| anguage on line 8 says, "not reasonably available.”

M5. CARPENETI agreed that this difference in |anguage raises the
issue of clarity, and relayed she would provide the subcommttee
with a list of anything else in the bill that raises that sane
i ssue.

REPRESENTATI VE GRUENBERG then referred to page 3, lines 25-29
regardi ng paynment of the cost, and requested that M. Sal oom be
avai l able to provide the subconmmttee with input regarding the
| anguage New York used in addressing this topic.

M5. CARPENETI relayed that one of the DOL's suggestions
incorporated into Version | was the suggestion requiring that
applicants for post-conviction DNA testing submt an affidavit
swearing that they are "factually innocent” of the crinmes for
which they were convicted as well as of any |esser included
of f enses.

REPRESENTATI VE GRUENBERG opi ned that this process should provide
for additional penalties to [be added to existing sentences] if
applicants are found guilty of perjury.

M5. CARPENETI remarked that there ought to be some risk

associated with filling out the affidavits. She expl ai ned that
the purpose for wanting an affidavit of factual innocence is to
have on record that a defendant is claimng true, "actua
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i nnocence. " She then noted that the Alaska Court of Appeals
case, Osborne v. State, provides a good exanple of a defendant
who should not be allowed post-conviction DNA testing, soneone
who at the tine of the hearing admitted, both verbally and in
witing, to participating in the crine. Because of those
adm ssions, she relayed, the DOL's belief is that the defendant
shoul d not be allowed post-conviction DNA testing. She said she
is aware of the belief held by the Innocence Project that
factually innocent people do, under sonme circunstances, confess
guilt; however, under those circunstances, there should be no
reason why those convicted should not be willing to make an
affidavit claimng they are factually innocent of the crine and
explain why their prior admssions of guilt should not be
bel i eved.

3:53: 06 PM

VR. SALOOM interjected to opine that the term "factua
i nnocence" raises a separate issue than does the term "factually
i nnocent of that or any |esser included crine."

REPRESENTATI VE GRUENBERG returned attention to the |anguage on
page 4, lines 13-14, referring to "would have convicted the
defendant™ and suggested that the subconmttee draft nore
specific |anguage such as, "would have convicted the defendant
of the crinme for which the DNA sanple is sought."”

CHAIR McGUI RE concurred, and relayed her understanding of the
challenges the DOL faces on this issue. She noted that [the
DOL] also suggests that the bill include |anguage requiring a
defendant's attorney to submt an affidavit explaining his/her
reasons for the particular "approach to DNA testing [chosen] at
the trial level." She again referred to the Gsborne case as an
exanple, and surmsed that the defendant's attorney nade the
tactical decision to not pursue "nore sophisticated DNA testing
at trial,"” even though it was available at that tinme, so as to
not further inplicate [his] client.

REPRESENTATI VE GRUENBERG remarked that all of the circunstances
[of a case] should be known. He suggested that [Ms. Carpeneti]
and M. Saloom each provide [the subcommittee] wth nore
[information] on this issue so that both sides are represented.

MR. SALOOM agreed to do so.
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M5. CARPENETI relayed that the biggest concern [the DOL] has
with Version | pertains to the |anguage of proposed AS 12.2.210
t hat reads:

(1) favorable results of the DNA testing could
denonstrate the petitioner's actual innocence;

M5. CARPENETI opined that the neaning of "could denonstrate" is
not clear enough because [the DCOL] believes that the petitioner
requesting DNA testing should have to "conclusively prove" that
he/ she is innocent.

3:57:24 PM

REPRESENTATI VE COGHI LL conmented that changing the wording to
"Will [conclusively prove a person's innocence]" mght be too
"conclusive the other way." He suggested possibly "ratcheting
up" [the standard to] "preponderance of the evidence." He then
referred to the language on page 3, line 6, regarding test

results not being available and opined that this could be a
"technical snafu" as well.

REPRESENTATI VE GRUENBERG, referring to page 3, line 1, said he
m ght support the word "could" because ultimately at trial, the
prosecution has the burden of proving a fact beyond a reasonable
doubt, yet [language in the bill] pertains to a civil action,
and therefore the burden of persuasion shifts to the defendant
to prove a fact by a preponderance of the evidence.

M5. CARPENETI concluded by saying that the DOL's stand is that
the applicant for post-conviction testing should exercise due
diligence in bringing forward his/her claim

CHAI R Mc@GUJl RE concurred.

REPRESENTATI VE GRUENBERG sought confirmation regarding whether
Al aska Rules of G vil Procedure Rule 35(b)(1) already contains a
due diligence standard.

M5. CARPENETI explained that there are existing statutes that
address "due diligence" and specify other requirenents and
exceptions regardi ng post-conviction requests (PCR)

CHAIR MGQU RE said that it is in everybody's interest to have
certainty one way or the other.
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CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinmony on HB 325, reiterated that HB
325 [Version 1] has been assigned to a subcommttee, and
remar ked on possibly hearing the bill again next week.

ADJ QURNVENT

4:03:10 PM

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 4:03 p. m
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