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HOUSE BI LL NO. 400
"An Act relating to disasters and confiscation of firearns."

- MOVED CSHB 400(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 384

"An Act relating to fines and offenses; anmending Rule 8(b),
Al aska District Court Rules of Crimnal Procedure; and providing
for an effective date.”

- MOVED CSHB 384(JUD) OUT OF COWM TTEE

HOUSE Bl LL NO. 353
"An Act relating to sentences for sexual offenses.”

- MOVED CSHB 353(JUD) OUT OF COMM TTEE
PREVI OUS COMM TTEE ACTI ON
BILL: HB 400

SHORT TITLE: CONFI SCATI ON OF FI REARMB
SPONSOR(S) : REPRESENTATI VE('S) COGHI LL
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02/ 13/ 06 (H) M NUTE( JUD)
02/ 17/ 06 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 384
SHORT TI TLE: FI NES AND OFFENSES
SPONSOR(S): REPRESENTATI VE(S) ANDERSON

01/ 20/ 06 (H READ THE FIRST TIME - REFERRALS
01/ 20/ 06 (H JUD, FIN

02/ 13/ 06 (H) JUD AT 1:00 PM CAPI TOL 120

02/ 13/ 06 (H) Heard & Hel d

02/ 13/ 06 (H) M NUTE( JUD)

02/ 17/ 06 (H) JUD AT 1:00 PM CAPI TOL 120
BILL: HB 353

SHORT TI TLE: SENTENCI NG FOR SEXUAL COFFENSES
SPONSOR('S): REPRESENTATI VE(S) NEUMAN, LYNN

01/ 09/ 06 (H PREFI LE RELEASED 1/ 6/ 06
01/ 09/ 06 (H) READ THE FI RST Tl ME - REFERRALS
01/ 09/ 06 (H JUD, FIN

02/ 03/ 06 (H JUD AT 1:00 PM CAPI TOL 120
02/ 03/ 06 (H) <Bi |l Hearing Cancel ed>
02/ 08/ 06 (H JUD AT 1:00 PM CAPI TOL 120
02/ 08/ 06 (H Heard & Held

02/ 08/ 06 (H M NUTE( JUD)

02/ 13/ 06 (H JUD AT 1: 00 PM CAPI TOL 120
02/ 13/ 06 (H Heard & Held

02/ 13/ 06 (H M NUTE( JUD)

02/ 15/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120
02/ 15/ 06 (H Heard & Held

02/ 15/ 06 (H M NUTE( JUD)

02/ 17/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

KAREN LI DSTER, St af f

to Representative John Coghill

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 400, presented
informati on on behalf of the sponsor, Representative Coghill.

DEAN J. GUANELI, Chief Assistant Attorney Ceneral
Legal Services Section-Juneau

Crimnal Division

Department of Law (DQL)
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Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 400, provided
informati on and responded to questions; responded to a question
during di scussion of HB 384.

HEATH HI LYARD, St aff

to Representative Tom Anderson

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 384, provided
comments and responded to questions on behalf of the sponsor,
Represent ati ve Ander son.

SARAH A. G LBERTSON, Legislative Liaison

O fice of the Conm ssioner

Al aska Departnent of Fish & Gane ( ADF&G

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 384, provided
comments regarding Sections 7, 9-11, and 13-19.

GERALD LUCKHAUPT, Attorney

Legi sl ati ve Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency (LAA)

Juneau, Al aska

PCSI TI ON STATEMENT: Spoke as the drafter of HB 384, responding
to questions.

ALLEN STOREY, Captain

Di vision of Al aska State Troopers

Department of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments during discussion of
HB 384 and responded to questions.

JOSHUA FI NK, Public Advocate

Anchorage O fice

O fice of Public Advocacy (OPA)

Department of Adm nistration (DOA)

Anchor age, Al aska

PCOSI TI ON STATEMENT:  During discussion of HB 353, Version F, and
proposed anendnments, provided comments and responded to a
guesti on.

QUI NLAN G. STEINER, Director

Central O fice
Publ i c Def ender Agency (PDA)
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Depart ment of Adm nistration (DOA)

Anchor age, Al aska

PCOSI TI ON STATEMENT:  During discussion of HB 353, Version F, and
proposed anmendnents, responded to questions.

SUSAN A. PARKES, Deputy Attorney GCeneral

Crimnal Division

Ofice of the Attorney General

Depart ment of Law (DQOL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments and responded to
guestions during discussion of proposed anmendnents to HB 353,
Version F.

SENATOR CON BUNDE

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: As the sponsor of SB 218, provided conments
and responded to questions during discussion of proposed
amendnents to HB 353, Version F.

SENATOR GRETCHEN GUESS

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: As the sponsor of SB 223, provided comments
and responded to questions during discussion of proposed
amendnents to HB 353, Version F.

ACTI ON NARRATI VE

CHAIR LESIL MGURE called the House Judiciary Standing

Commttee neeting to order at 1:11:33 PM Represent ati ves
McGuire, Gara, Kott, Guenberg, and Coghill were present at the
call to order. Representative Anderson arrived as the neeting

was in progress.

HB 400 - CONFI SCATI ON OF FI REARMS

1:11: 58 PM

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 400, "An Act relating to disasters and
confiscation of firearnms." [Before the comrittee was the
proposed conmttee substitute (CS) for HB 400, Version 24-
LS1543\F, Luckhaupt, 2/9/06, which had been adopted as the work
draft on 2/13/06.]
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REPRESENTATI VE COGHI LL, speaking as the sponsor of HB 400,

relayed that he'd prefer to keep the bill sinple, with its
intention being to Kkeep [law enforcenent officials] from
unlawful Iy confiscating lawfully owned firearns. The bill says

t hat anyone who confiscates a firearm or orders the confiscation
of afirearmfroma |lawabiding citizen [would be subject to the

penalty therein]. He said it is clear to himthat if sonebody
is not abiding by the law, police will have the discretion and
authority to confiscate firearns. He nmentioned that his staff

woul d explain comrents that have just recently been offered by
the Departnent of Law (DOL), and indicated that he, too, is
unconfortable with making a violation of this proposed law a
class A felony, and would therefore be anmenable to a conceptual
anendnent that woul d change that provision even if such a change
has to occur after the bill noves fromconmrmittee. He noted that
he would also be continuing conversations with Representative
Gruenberg in order to address his concerns.

1:15:25 PM

KAREN LIDSTER, Staff to Representative John Coghill, Al aska
State Legi sl ature, sponsor, rel ayed t hat accordi ng to
conversations she'd had wth Dean Guaneli from the DA,

[ menbers’ concerns could be addressed vial] a change in wording
such that a person found guilty of a violation would forfeit
hi s/her office or governnmental position, would be subject to
revocation of his/her certificate issued by the Al aska Police
Standards Council (APSC) thus termnating his/her ability to
serve as a police officer, and could be charged with a crine
such as theft of a firearm- a class C felony. She posited that
such a change would instill the idea that the legislature feels
that this behavior is serious.

CHAIR McGUI RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 400.

1:17:42 PM

DEAN J. GUANELI , Chief Assistant Attorney GCeneral, Legal
Services Section-Juneau, Crimnal Division, Departnent of Law
(DAL), relayed that M. Lidster's coments accurately reflect
his thoughts regarding a possible anendnent. He noted that in
considering this issue, he'd given thought to various
hypot hetical situations that a police officer mght face, the
consequences of meking the aforenmentioned behavior a crine -
particularly a class A felony - and the potential inpact that
doing so will have on laws involving citizen's arrest and the
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right to use force in self defense. He surmsed that the
sponsor's goal is to ensure that |aw enforcenment officers don't
act beyond the bounds of their lawful authority, and that when
they do act beyond those bounds, they ought to face the sane
sanctions they face for any other w ongdoi ng.

MR. GUANELI, offering his understanding that Section 1 of the
bill nerely says that nothing within the Al aska D saster Act
allows the confiscation of firearns, characterized this
provi sion as a nessage to policy makers and to agency heads that
there can't be a blanket order to confiscate firearns in a
certain area; instead, an order nust be case specific based on
the facts of the situation as discerned by the officer at the
tinme. He offered his belief that |aw enforcenent agencies face
i ssues regarding training, supervision, and disciplinary actions
all the time; to change the bill as he's suggested would sinply
pl ace the aforenentioned behavior in that sane context wherein a
violation could result in the loss of one's job, and would
therefore provide the disincentive to act beyond one's
authority.

CHAI R MGUI RE suggested that such a change could be offered as a
concept ual anendnent and then they could get the DOl's
assistance with crafting the appropriate | anguage.

1:20: 32 PM

MR. GUANELI suggested using the sane type of |anguage regarding
excessive use of force and the like, with the idea that |aw
enforcenent officers have no reasonable right to [commt such an
act] nor any reasonable grounds to believe that they have such a
right. Such wording will tell law enforcenent officers that
they are not to go beyond the scope of their [awful authority.

REPRESENTATI VE GRUENBERG i ndicated that he will object to such a
change unl ess he can see the |language in witing and know where

it will go in the bill. “If you're going to charge sonebody
with a class A felony, ... at least they have a right to a jury
trial, pr oof beyond a reasonable doubt, and all t he
constitutional protections,” he renmarked, positing that under

t he aforenentioned suggested change a person would not have any
such protections and would be subject to a preponderance of the
evi dence st andard.

REPRESENTATI VE COGHI LL said he agrees that this is a serious
issue, and opined that Version F "already covers that." He

HOUSE JUD COWM TTEE - 6- February 17, 2006



nmentioned that he may sinply just ask for a vote on noving the
bill fromconmttee.

CHAIR MGU RE suggested that Representatives G uenberg and
Coghill work on this issue further, and noted that conmttee
packets contain an Amendnent 1 to HB 400.

1:22: 22 PM
REPRESENTATI VE GARA nmade a notion to adopt Amendnment 1, which
along with an acconpanying note, read [original punctuation
provi ded] :

At Page 1, at the end of Line 10

| nsert:

"It is not a crinme under this section if the person is
a |law enforcenent officer, and reasonably believes it
is necessary to confiscate the firearm to prevent a
crine involving the firearm"

Note: the |anguage "reasonably believes is necessary"”
is from Sec. 11.81.330, Justification for Use of Force
in Defense of Self or O hers.

REPRESENTATI VE COGHI LL obj ect ed.

REPRESENTATI VE GARA explained that Anmendnent 1 attenpts to
clarify that | aw enforcenent officers cannot confiscate
soneone's firearm unless they have a suspicion that it wll be
used later in the comm ssion of a crine. He acknow edged t hat
[the DOL] m ght be able to offer nore precise | anguage.

REPRESENTATI VE COGHI LL suggested that Amendment 1 could result
in everyone being considered to be under reasonable suspicion,
characterizing the determination that there 1is reasonable
suspicion that a crinme may occur later as a judgnent call that
he doesn't want in statute, though he agrees with the concept
that they don't want to hanstring |aw enforcenent. Usi ng the
standard of reasonable belief could be problematic in any
ensui ng court case.

REPRESENTATI VE GARA asked V. Guanel i whet her, Wi t hout

Amendnent 1, the bill would nake a |aw enforcenent officer
guilty of a crime if hel/she confiscates a firearm under the
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belief that that firearm may |ater be used in the comm ssion of
a crinme.

MR. GUANELI noted that there is a "general justification
statute” - the justification of necessity - that says that if in
order to prevent a greater harm from occurring one is required
to conmt an offense, that offense is justified. He offered his
belief that that statute could be wused to prevent a |aw
enforcenent officer from being prosecuted in the aforenentioned
ci rcunst ances, though he acknow edged that he would have to
research this issue further to see whether existing law w |
address Representative Gara's concern.

REPRESENTATIVE GARA said he 1is sonmewhat conforted by that
i nformati on, but again questioned whether the bill wll have an
i npact on the decisions |aw enforcenent officials have to nake
while they are legitimately trying to stop a crinme from
occurring later in the day.

MR. GUANELI remarked that the concept of, "later in the day" is
nebul ous; however, if a law enforcement officer believes that a
crime is emnent or may happen soon, he/she wll take whatever
action is necessary to prevent that crime, protect thenselves,
and protect others. A law enforcenment officer would be
stretching the facts if he/she clains that he/she believes a
firearmwill be used in the conmssion of a crinme later in the

day; an officer nust instead consider what the known facts are
and what can be reasonably inferred fromthose facts with regard
to what nmay happen "shortly."

1: 30: 04 PM

REPRESENTATI VE GARA indicated that he still has a m nor concern
regarding this issue.

REPRESENTATI VE COGHI LL renmarked, "W want a police officer to
act expeditiously, we just don't want him to act wongfully in
violation of ny individual rights, which | feel very strongly
about . " He said he wants to ensure that the policy is that a
| aw enforcenent officer will not confiscate sonebody's lawfully
owned firearm while he/she is acting lawully. He nmentioned
that he is still willing to work on the issue of the proposed
penal ty. In response to coments, he acknowl edged that in a
di saster situation, law enforcenent officials need to maintain
control

1: 33: 09 PM
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A roll call vote was taken. Representati ves G uenberg and Gara
voted in favor of Anendnent 1. Representatives MCuire, Kott,
Coghill, and Anderson voted against it. Therefore, Amendnent 1
failed by a vote of 2-4.

REPRESENTATI VE CGRUENBERG referred to what he terned the police
standards sections of statute, and suggested they [instead]
insert in those sections language indicating that in an
appropriate case, the behavior currently outlined in HB 400
woul d be a violation of those sections.

REPRESENTATI VE COGHI LL remarked, "Yes, | think disciplinary
action as appropriate,” adding that he is prepared to make an
anmendnent to line 10, to change "A" to "C'

REPRESENTATI VE GRUENBERG sai d he woul d not oppose such a change.

REPRESENTATI VE COGHILL indicated that he would also |ook for
| anguage that could be added directly after that which would
reference the disciplinary actions undertaken by the APSC.

REPRESENTATI VE GRUENBERG suggested, as a way of addressing
everyone's concerns, that they sinply alter the disciplinary
sections of statute rather making the behavior a felony.

REPRESENTATI VE COGHI LL said he would prefer to see such | anguage
inwiting first.

1: 35: 35 PM

REPRESENTATI VE COGHI LL nmade a notion to adopt Anendnent 2, to
change "A" to "C' on line 10 after "class". There being no
obj ection, Anendnent 2 was adopt ed.

1: 36: 13 PM

REPRESENTATI VE ANDERSON noved to report the proposed CS for HB
400, Version 24-1LS1543\F, Luckhaupt, 2/9/06, as anended, out of
cormittee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSHB 400(JUD) was
reported fromthe House Judiciary Standing Commttee.

The conmttee took an at-ease from1:37 p.m to 1:39 p. m

HB 384 - FINES AND OFFENSES
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1:40: 23 PM

CHAI R MGU RE announced that the next order of business would be
HOUSE BILL NO 384, "An Act relating to fines and offenses;
anending Rule 8(b), Alaska District Court Rules of Crimnal
Procedure; and providing for an effective date.™ [Before the
committee was the proposed conmttee substitute (CS) for HB 384,
Version 24-1LS0985\Y, Luckhaupt, 1/30/06, which had been adopted
as the work draft on 2/13/06.]

1: 40: 43 PM

HEATH HI LYARD, Staff to Representative Tom Anderson, Al aska
State Legislature, sponsor, relayed on behalf of Representative
Anderson that nenbers' packets include a nenorandum from the
bill drafter, Gerald Luckhaupt, and two sectional analysis - one
from the Departnment of Public Safety (DPS) and one from the
Al aska Departnent of Fish & Gane (ADF&GS - and that the bill
drafter and a representative from the Departnent of Law (DQL)
are available for questions. In response to comments, he noted
that although the concept for the bill was originally very
narrow in scope and only addressed concerns that the DPS had
with certain portions of current statute, after discussions with
the DOL and the drafter it was felt that it would be appropriate
to also include proposed changes to certain other sections of
statute, such as Title 16, which pertains to the ADF&G

1:42: 57 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Conceptual
Amendnent 1, to narrow the title so that it is "as tight as
possi ble.™

REPRESENTATI VE  ANDERSON obj ect ed, characterizing Conceptua
Amendnent 1 as anbi guous.

REPRESENTATI VE GRUENBERG indicated that he is not opposed to
having a long title.

REPRESENTATI VE ANDERSON said he would nmintain his objection at
| east until public testinony is heard.

REPRESENTATI VE ANDERSON nmde a notion to table Conceptual
Amendnent 1. There being no objection, it was so ordered.

1: 45: 02 PM
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SARAH A G LBERTSON, Legi sl ative Liaison, Ofice of the
Comm ssi oner, Al aska Departnent of Fish & Gane (ADF&G5, relayed
that she would be comenting on Sections 7, 9-11, and 13-19.
She explained that many Title 16 statutes still read in part,
"guilty of a m sdeneanor, ... punishable by a fine of not nore
t han $5, 000", even though two years ago the |egislature changed
the definition of msdeneanor and raised the maximum fine to
$10,000. Therefore, the ADF&G is asking that conform ng changes
be made to those statutes that were mssed during the
af orenenti oned revision; doing so would ensure that all of the
ADF&G s statutes pertaining to m sdeneanors would automatically
conform with any future changes the legislature nakes to the
term "m sdeneanor”

M5. G LBERTSON, in response to a request for nore information

al so noted that nenbers' packets contain a sectional analysis
fromthe ADF&G and relayed that Section 7 proposes to change AS
16. 05. 407, which requires non residents to have a guide; that
Section 9 proposes to change AS 16.05.783, which addresses the
i ssue of airborne shooting; that Section 10 proposes to change
AS 16. 05.831, which addresses the issue of intentionally wasting
sal non; that Section 11 proposes to change AS 16.05.905, which
deals wth alien persons engaging in conmercial fishing
activities.

CHAI R McGU RE observed that Ms. G lbertson is sinply sumrari zi ng
t he ADF&G s sectional anal ysis.

REPRESENTATI VE GRUENBERG asked whether the term "alien person”
- which is used in Section 11 - is redundant, given that all
al i ens are persons.

1: 50: 05 PM

GERALD L UCKHAUPT, At t or ney, Legi sl ative Legal Counsel
Legislative Legal and Research Services, Legislative Affairs
Agency (LAA), explained that Title 16 already uses the term

"alien person", adding that he is hesitant to alter that
| anguage via HB 384.

CHAIR MGUJ RE asked nenbers to first review the sectiona
anal ysi s before asking any further questions.

1:52: 34 PM

ALLEN STOREY, Captain, Division of Alaska State Troopers,
Departnment of Public Safety (DPS), suggested that the |anguage
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in Section 4 could be abbreviated to sinply say that a violation
of [AS 04.21.065] is a violation as defined under AS 11.81.900
and is punishable under AS 12.55.035(e)(7), and leave it at
t hat . In response to questions, he noted that typically the
Al cohol i c Beverage Control Board ("ABC Board") handl es
viol ations of AS 04.21.065, and that although he has no problem
with the language as it is currently proposed, he thinks a
formatting nodification mght be in order; in this manner,
should the penalty for a violation increase, no further change
woul d be necessary for that provision of statute.

CHAIR MGU RE rel ayed that she would be reluctant to change that
proposed |anguage w thout hearing directly from the ABC Board,
particularly given that as currently witten, the [|anguage
specifies that each day the violation continues would constitute
a separate violation. In response to a question, she clarified
that she is not suggesting that they delete Section 4, nerely
that they keep the proposed | anguage as it's currently witten.

MR, STOREY, in response to a question regarding Section 5,
of fered his understandi ng that proposed AS 05.25.065(f) pertains
to violations involving watercraft and diving.

MR.  LUCKHAUPT concurred, adding that it provides penalties
pertaining to the boating safety program to prohibited
operation of <certain boats in certain nanners, and to the
registration and nunbering system In response to further
guestions, he explained that Section 5 proposes to change the
current fine of $500 for violating the aforenentioned provisions
to $750.

REPRESENTATI VE GRUENBERG indicated that he supports such a
change.

REPRESENTATI VE ANDERSON nentioned that he would be offering a
coupl e of anmendnents.

2:02: 25 PM

MR. HI LYARD indicated that those anmendnents pertain to Sections
32 and 40, which pertain to violations of an order or decision
of the |abor relations agency [and the railroad |abor relations
agency respectively].

REPRESENTATI VE ANDERSON made a notion to adopt [Amendnent 2],

which read [original punctuation provided but formatting
changed] :
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Page 8, Lines 1-5, DELETE *Sec. 32
REPRESENTATI VE KOTT obj ected for the purpose of discussion.

MR. HILYARD indicated that the change proposed via Section 32
was not specifically requested by any agency.

REPRESENTATI VE KOTT renoved his objection to [Arendnent 2].

CHAI R Mc@U RE asked whether there were any further objections to
Amendrent 2. There bei ng none, Anendnent 2 was adopt ed.

2:04: 13 PM

REPRESENTATI VE ANDERSON nmade a notion to adopt Anmendnent 3,
which read [original punctuation provided but formatting
changed] :

Page 9, Lines 16-20
DELETE *Sec. 40

CHAI R McGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE ANDERSON relayed that the [Alaska Railroad
Corporation (ARRC)] requested this anendnent.

MR. HILYARD indicated that both the |abor relations agency and
the railroad |abor relations agency felt it would be best to
del ete Section 40.

CHAI R McGU RE renoved her objection and asked whet her there were
any further objections to Amendnent 3. There being none,
Amendnent 3 was adopt ed.

2: 04: 59 PM

REPRESENTATI VE GRUENBERG nmade a notion to take from the table
Conceptual Anmendnent 1. There being no objection, it was so
order ed.

REPRESENTATI VE CRUENBERG again nmade the notion to adopt
Conceptual Amendnent 1.

CHAIR McGU RE objected for the purpose of having Representative
Gruenberg restate Conceptual Amendnent 1
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REPRESENTATI VE CGRUENBERG sai d, "Tighten the title."

REPRESENTATI VE ANDERSON asked M. Luckhaupt whether that would
be possi bl e.

MR. LUCKHAUPT i ndicated that he could do that, though he warned
that the title could becone rather vol unm nous.

CHAIR McGUIRE surm sed that the goal of Conceptual Anmendnent 1
woul d be to prevent m schief with regard to fines and of f enses.

CHAI R McGU RE renoved her objection and asked whet her there were
any further objections to Conceptual Anmendment 1. There being
none, Conceptual Anmendnment 1 was adopt ed.

MR. HI LYARD, in response to a question, said he is not aware of
any section of the bill that has not yet been discussed.

CHAIR McGUI RE asked whether the bill contains any substantive
changes not yet discussed.

MR. LUCKHAUPT said he has attenpted to nake HB 384 simlar to a
revisor's bill but specifically focusing on the proportionality
of fines pertaining to certain m sdeneanors.

2:10: 00 PM
DEAN J. GUANELI , Chief Assistant Attorney GCeneral, Lega

Services Section-Juneau, Crimnal Division, Departnent of Law
(DAL), offered his understanding that any of the penalties set

out in the bill, whether the crinmes are deened m sdeneanors or
violations or infractions, require proof beyond a reasonable
doubt. A lesser burden of proof would only apply in situations

involving civil penalties.

MR, LUCKHAUPT clarified that although the crinmes addressed in
the bill are non-crimnal in nature they are still quasi-
crimnal offenses.

2:11:10 PM

REPRESENTATI VE COGHILL noved to report the proposed commttee
substitute (CS) for HB 384, Version 24-1LS0985\Y, Luckhaupt,
1/ 30/ 06, as anended, out of commttee wth individual
recommendati ons and the acconpanying fiscal notes. There being
no objection, CSHB 384(JUD) was reported from the House
Judi ci ary Standing Conmittee.
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The commttee took an at-ease from2:11 p.m to 2:12 p. m

HB 353 - SENTENCI NG FOR SEXUAL OFFENSES

2:13: 21 PM

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 353, "An Act relating to sentences for sexua
of fenses. " [Before the conmttee was the proposed conmittee
substitute (CS) for HB 353, Version 24-LS1449\F, Luckhaupt,
2/ 10/ 06, which had been adopted as the work draft on 2/15/06. ]

2:13: 58 PM

JOSHUA FI NK, Public Advocate, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Departnment of Adm nistration (DOA), after noting
that the OPA has as sone of its clients both victins of sexua

abuse and those accused of sexual abuse, said that the OPA
doesn't have a position on either the bill or the sentencing
ranges contained therein, but would like to turn the commttee's
attention to certain issues of concern to the OPA The first
issue is that although proposed AS 11.56.767(b) provides a
defense for an attorney for failing to conply with the reporting
requirenments found elsewhere in Section 2, an attorney could
still be charged with that proposed crinme and have to defend
hi msel f/ herself, thus creating a potential conflict of interest
when faced with the prospect of having to advise a client
accused of a sex offense.

MR. FINK suggested that this could raise a constitutional issue
because defendants are entitled to counsel. He suggested that
the bill be changed to exclude attorneys from the reporting
requi renent altogether, rather than nerely providing a defense
for failing to conply. He referred to the Alaska Rules of
Evi dence, noted that it grants certain groups of people the
privilege of abstaining fromtestifying against a defendant, and
suggested that Section 2 of Version F could subject these groups
of people to crimnal liability.

MR. FINK then referred to proposed AS 12.55.125(i)(3), and noted
that in part it wll increase the presunptive sentencing ranges
for crinmes that could consist of nerely touching soneone through
clothing or consensual sex between persons when one of themis
16 years of age or older and the other is a mnor nore than
three years younger; for a first offense for such crinmes under
Version F, the mninmm sentence is five years, the sanme as for
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the crime of attenpted nurder in the first degree. Rai si ng the
issue of proportionality, he asked the conmttee to consider
whet her touching soneone through clothing or consensual sex
between two teenagers should garner the same punishnent as
attenpted nurder in the first degree. He then spoke briefly
about a proposed anendnent he'd heard about but which had not
been included in Version F of HB 353.

2:23: 44 PM

REPRESENTATI VE GRUENBERG noted that he has been given two
possi bl e anendnents regarding the issue of "privilege" - one by
Quinlan Steiner from the Public Defender Agency, and one by M.
Fi nk.

[M. Steiner's suggested anmendnent woul d: delete the period
from proposed AS 11.56.767(a)(2) and add the words, "with the
intent to aid the sex offender or child kidnapper in avoiding
the requirenents of AS 11.56.840; and"; add a new paragraph (3)
to proposed AS 11.56.767(a) that says, "(3) there did not exist
a bona fide attorney-client relationship between the person and
the sex offender or child kidnapper at the tinme of the alleged
of fense."; and delete proposed AS 11.56.767(b) and reletter the
remai ni ng text of proposed AS 11.56.767 accordingly.]

[ M. Fink's suggested anmendnment woul d: add a new paragraph (3)
to proposed AS 11.56.767(a) that says, "(3) there did not exist
a bona fide marital, spiritual adviser, attorney-client, or
psychot herapi st-patient relationship between the person and the
sex offender or child kidnapper at the tinme of the alleged
of fense."; and delete proposed AS 11.56.767(b) and reletter the
remai ni ng text of proposed AS 11.56.767 accordingly.]

REPRESENTATI VE GRUENBERG, after determning that both M. Fink
and M. Steiner had seen copies of each other's suggested
amendnents, asked whether M. Steiner's suggested anendnment
woul d be covered under M. Fink's suggested amendnent.

QU NLAN G STEINER, Director, Central Ofice, Public Defender
Agency (PDA), Departnment of Administration (DOA), offered his
belief that M. Fink's suggested anendnent only incorporates one
of his suggested changes.

MR. STEINER then referred to proposed AS 11.56.767(a)(2), and
opi ned that as currently witten, It Wil | Create an
irreconcilable conflict of interest preventing attorneys from
representing sonmeone convicted of a sex offense, and posited

HOUSE JUD COWM TTEE - 16- February 17, 2006



that his suggested anendnent woul d resolve that issue. Rai si ng
the issue of wunconstitutionality, he noted that an act of
omssion typically requires three elenents - a legal duty, a
defined penalty, and notice of that duty and penalty - and yet
proposed AS 11.56.767(a) only contains the penalty elenent and
not the legal duty or notice elenents; therefore, no crimna
cul pability could "attach for this type of conduct.”™ Altering
proposed AS 11.56.767(a)(2) as he's suggested, he remarked, wll
make it a specific intent crine and thereby address both of the
af orenenti oned probl ens.

2:27:51 PM
REPRESENTATI VE GARA, referring to the proposed increases in
sentencing, surmsed that these increases wll place intense

pressure on innocent people to plead guilty to | esser charges.

MR. STEI NER concurred that such is an inherent part of the plea
bargain process, and nentioned that a possible increase in

wor kl oads could result as well. In response to another
guestion, he said it will be up to prosecutors to decide whet her
to prosecute certain cases or forgo doing so in favor of
conserving resources. In response to a further question, he

clarified that his suggested anmendnent has not yet been revi ewed
for consistency and is instead sinply being offered as a
possi bl e sol ution.

CHAIR McGU RE, referring to M. Steiner's suggested anendnent,
pointed out that there is already precedent for establishing a
state policy that creates a duty to report. That being the
case, why would doing so again with regard to reporting sex
of fenders and child ki dnappers be considered unconstitutional ?

MR. STEINER, offering his understanding that a duty to report
only applies to regulated industries, reiterated that two of the
typical elements of an act of om ssion are mssing from proposed
AS 11.56.767(a), which currently only contains the penalty
el enent . He relayed that there is a case that states that a
person cannot be punished for a crinme of omssion if that person
did not know, and the state had not taken reasonable steps to
inform himher, of his/her duty to act and of the crimnal
penalty for failing to do so. This is the counterpart to the
concept that ignorance of the law is no excuse for not follow ng
the law, because there is an exception to that particular
doctrine if the issue pertains to passive conduct - if the
conduct is passive, and one is not notified of a duty to act,
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then one will not be held crimnally culpable if one is ignorant
of that duty.

2:36: 39 PM
SUSAN A. PARKES, Deputy Attorney General, Crimnal Division,

Ofice of the Attorney Ceneral, Departnment of Law (DOL), said
she disagrees with M. Steiner on the issue of whether proposed

AS 11.56.767(a) is unconstitutional. She directed nenbers’
attention to AS 11.56.765 - Failure to report a violent crine
commtted against a child - and noted that this statute doesn't
apply only to regulated industries; rather, that statute

reflects a policy call requiring people to report crines against
children that they are aware of, and proposed AS 11.56.767(a)
reflects a simlar policy call.

2:37:54 PM

REPRESENTATI VE GRUENBERG, referring to M. Steiner's suggested
amendnent, nmade a notion to adopt it as Conceptual Anmendnent 1
[text provided previously].

CHAIR MGU RE objected. Recalling past legislation that
attenpted to alter, with regard to nmenbers of the clergy, the
statutes pertaining to the duty to report, she reiterated that
it is not wunprecedented for the legislature to create an
affirmative duty to report.

VB. PARKES offered her understanding that AS 47.17.060
specifically states that neither the physician-patient privilege
nor the husband-wife privilege is grounds for excluding evidence
regarding a child's harm or its cause in a judicial proceeding.
The | egislature does have the ability to establish a policy that

wai ves certain [privileges]. She also suggested that the
"intent" language in Conceptual Anmendnent 1 would create
[ probl ens] .
2:39:52 PM

SENATOR CON BUNDE, Al aska State Legislature, speaking as the
sponsor of SB 218 and noting that the Alaska State Constitution
sets out citizens' duties as well as rights, said he finds it a
bit outrageous to think that a duty to report nust also be
outlined in statute, though he is wlling to do so if the
wording of the Alaska State Constitution does not prove to be
sufficient in that regard. He said he doesn't see a
constitutional problem wth the [language in [proposed AS
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11.56.767(a)], and indicated that he opposes Concept ual
Amendnent 1.

SENATOR GRETCHEN QGUESS, Al aska State Legislature, speaking as
the sponsor of SB 223, indicated that she also opposes
Concept ual Amendnent 1.

REPRESENTATI VE GRUENBERG noted that he was nerely offering
Conceptual Amendnent 1 by request.

2:41: 47 PM

A roll call vote was taken. Represent ati ves Anderson, Coghill,
Gruenberg, Kott, Gara, and MQire voted against Conceptual
Amendrent 1. Therefore, Conceptual Amendnent 1 failed by a vote
of 0-6.

CHAI R McGU RE acknowl edged that M. Steiner was nerely offering
t he | anguage of Conceptual Anendnent 1 as a suggestion.

2:42:19 PM

REPRESENTATI VE GRUENBERG, referring to M. Fink's suggested
anendnent, nmade a notion to adopt it as Conceptual Amendnent 2
[text provided previously].

REPRESENTATI VE GRUENBERG then referred to the term "spiritua
adviser" in Conceptual Amendnent 2, and nade a notion to anend
Conceptual Amendment 2 such that that term would be replaced
with the phrase, "clergy as defined in Alaska Rule of
Evi dence 506".

REPRESENTATI VE ANDERSON obj ected for the purpose of discussion.

CHAIR McGUIRE, after ascertaining that Representative Anderson's
objection did not pertain to the anendnent to Conceptual
Amendrment 2, and that there were no further objections,
announced that the anmendnent to Conceptual Anendnent 2 was
adopt ed.

REPRESENTATI VE ANDERSON sought clarification regar di ng
Conceptual Amendnent 2, as anended.

MR. FINK, after relaying that he'd nerely provided the |anguage
of Conceptual Anendnment 2 for the conmttee's consideration,
of fered his understanding that according to the Al aska Rul es of
Evidence, if one is a spouse, an attorney, a nenber of the
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clergy, or a psychotherapist of a defendant, one cannot be
conpel led to reveal confidential comrunications one has had with
the defendant. He acknow edged, however, that a psychot herapi st
currently does have a duty to report instances of child abuse.
He suggested that [society] has traditionally recognized that
the relationships one has with the aforenentioned people are
fairly inviolate and so those people shouldn't be made to
testify against a defendant, and, by extension, oughtn't be nade
to divulge informati on about a defendant either.

2:47: 04 PM

M5. PARKES said that although its a policy call as to who the
| egislature wants to exenpt from the provisions of the bill, her
concern is that as currently witten, Conceptual Anmendnent 2 [as
anmended] wll require the DOL to prove, in every case, that a
def endant accused of a failure to report is not an attorney, is
not a nmenber of the clergy, is not a nmarital counselor, and is
not a psychotherapist to the sex offender or child kidnapper.
In contrast, the bill stipulates that it is an affirmative
defense that the defendant was an attorney to the sex offender
or child kidnapper, thus requiring the defendant to prove that
such a relationship existed. Furthernore, in instances of
failure to report a violent crinme conmtted against a child,
there are sonme affirmative defense set out currently.

REPRESENTATI VE GRUENBERG nade a notion to conceptually anmend
Conceptual Anmendment 2, as anended, such that it becones an
affirmati ve defense that the defendant nust raise the issue and,
once the issue is raised with a quantum of evidence sufficient
to allow such to be found by the trier of fact, then it wll be
up to the prosecutor to disprove that fact beyond a reasonable
doubt .

MS. PARKES surm sed that this would be simlar to what occurs in
sel f-defense cases - one nust raise sone reliable evidence and
then the state has [the burden of disproving it].

CHAIR McGQUIRE, recalling that M. Parkes had referenced other
places [in statute] where the legislature established an
affirmative duty to report certain things, asked whether there
are also instances where privileged relationships are not
allowed to serve as an affirmative defense for failure to
report, and, if so, 1is the |list proposed by Conceptua
Amrendnent 2, as anended, nore expansive that what t he
| egi slature has traditionally all owed.
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M5. PARKES explained that the different statutes have different
requirenents and different exceptions. For exanple, for a
failure to report a violent crine conmtted against a child, it
is an affirmative defense that one was in fear of one's own life
for reporting, but nerely having a specific relationship with
another person does not exenpt one from the reporting
requirenent. Therefore, there is precedence for the legislature
to require everyone to report regardless of any relationships,
though there are also sone statutes that do exenpt certain
peopl e fromreporting.

2:51: 07 PM

SENATOR BUNDE said he appreciates renoval of the term
"spiritual advisor", particularly in light of the fact that
anyone can claim to be a spiritual advisor; for exanple, "Papa
Pilgrim was his daughter's spiritual advisor and he has been
accused of abusing her. Senator Bunde questioned, however, what
woul d constitute being considered a nmenber of the clergy.

REPRESENTATI VE GRUENBERG noted that Rule 506 of the Al aska Rul es

of Evidence defines a nenber of the clergy as: "a mnister,
priest, rabbi, or other simlar functionary of a religious
organi zation, or an individual reasonably believed so to be by
the person consulting the individual". Representative

Gruenberg, acknow edging that such a definition could be
m sused, indicated that he didn't have a problem with further
amendi ng Conceptual Anmendnment 2, as anended, on the issue of
cl ergy nmenbers.

MR. STEINER, in response to a question, said that the

affirmative defense currently in the bill doesn't cure the
et hical problem of a defense attorney having to advise a client
accused of a sex offense, because the attorney could still be

charged with a crine thereby creating an adverse interest with a
client who's a convicted sex offender or child kidnapper and who
tells the attorney that he/she has not registered. Nor mal | vy,
when there is no exposure to being charged with a crime, a
defense attorney can sinply tell the client that he/she needs to
register; under the bill, even though there is an affirmative
defense, the attorney still has an interest 1in avoiding
prosecution, and that interest is directly adverse to a client's
best interest.

MR. STEINER, in response to a further question, indicated that

his solutions to the aforenentioned problem were enbodied in
Conceptual Amendnent 1.
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M5. PARKES said her concern with making failure to report an
intent crine is that one would only have to say one never neant
to aid the sex offender or child kidnapper by failing to report
that that person had not registered, and it will be very hard to
prove the intention behind why a person fails to do a particul ar
conduct .

2:56: 30 PM

SENATOR GUESS said she intends to continue working on this issue
further, regardless of whether any of the proposed anendnents
are adopted, so as to satisfy everyone's concerns.

CHAIR McGUI RE concurred that the issue needs nore vetting, and
said she would be opposing Conceptual Amendnent 2, as anended

because she is not sure that every category of persons listed in
it ought to be exenpted from the reporting requirenent,
particularly given that sonme of the nbst heinous acts conmtted
agai nst children have actually been commtted by nenbers of the
cl ergy. Furthernmore, this provision of the bill is sinply
stipulating that the Jlocation of sex offenders and child
ki dnappers be reported to law enforcenent, and the public's
safety should override soneone's reluctance to testify against
their spouse or client.

SENATOR GUESS noted that a violation of proposed AS 11.56.767(a)
is merely a class A m sdeneanor.

REPRESENTATI VE GARA opi ned that they oughtn't to make failure to
report the whereabouts of a sex offender or child kidnapper a
crime for the aforementioned groups of people until after they
have det er mi ned whet her doi ng SO woul d viol ate any
confidentiality provisions of current |aw

SENATOR BUNDE poi nted out, however, that under current |aw, not
only are sex offenders and <child kidnappers required to
regi ster, but everyone is required to report a violent crine
commtted against a child. Proposed AS 11.56.767 nerely
requires people to report the whereabouts of soneone who hasn't
abi ded by current | aw.

CHAIR McGU RE asked whether there were any objections to the
second anendnent to Conceptual Anmendnent 2, as anended. There
bei ng none, the second anendnent to Conceptual Anmendnent 2, as
anended, was adopt ed.
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3:02: 25 PM

A roll call vote was taken. Representative G uenberg voted in
favor of Concept ual Anmendmrent 2, as anended [twi ce].
Representatives McGQuire, Coghill, Gara, Kott, and Anderson voted
against it. Therefore, Conceptual Anmendnent 2, as anended

[twce], failed by a vote of 1-5.
3:02:51 PM

REPRESENTATI VE GARA made a notion to adopt Amendnent 3, which
read [original punctuation provided]:

Page 5, line 4
Del ete "99"
I nsert "40"

Page 5, line 7
Delete "five to 15"
| nsert "2 to 6"

Page 5, line 10
Delete "10 to 25"
| nsert "5 to 12"

Page 5, line 16
Delete "20 to 35"
| nsert "10 to 30"

Page 5, line 19
Del ete "99"
| nsert "25 to 40"

Page 5, line 24
Delete "99"
| nsert "20"

Page 5, line 27
Del ete "one to 12"
| nsert "one to 4"

Page 5, line 30
Delete "eight to 15"
| nsert "2 to 7"

Page 6, line 2
Delete "12 to 20"
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| nsert "5 to 12"

Page 6, line 5
Delete "15 to 25"
| nsert "3 to 12"

Page 6, line 8
Delete "99"
| nsert "9 to 20"

CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GARA expl ai ned that Anendnment 3 woul d reduce the
proposed sentencing ranges - while still raising the current
sentencing ranges - for crimes such as sexual assault in the
second degree and third degree and sexual abuse of a mnor in
the second degree; such <crines don't necessarily involve
forcible rape and could consist of nerely touching soneone
through clothing or consensual sex between persons when one of
themis 16 years of age or older and the other is a mnor nore

than three years younger. He opined that although such crines
should still be felonies, a 5-year mninmm sentence - as is
bei ng proposed via Version F - is not justified for first-tinme

of fenses not invol ving viol ence.

REPRESENTATI VE GARA pointed out that neither the current
sentencing ranges nor the proposed sentencing ranges reflect
what a sentence could end up being once any aggravating factors
are taken into account; in other words, the sentencing ranges
listed in AS 12.55.125(i) are just a starting point. He offered
his understanding that aggravating factors include causing

physical injury, wusing deliberate cruelty, throwing soneone
against the wall, and westling soneone to the ground. Sone of
the crimes that could fall wunder the categories of sexual

assault in the second degree and third degree and sexual abuse
of a mnor in the second degree deserve higher sentences and
sonme don't.

3:09: 26 PM

REPRESENTATI VE GARA, referring to the crine of sexual assault in
the third degree, recapped the sentencing range under current
| aw and noted that under Version F, the maxi mum sentence w thout
aggravators is 12 years - 12 years for a crinme that could sinply
i nvol ve touching soneone through clothing. He then conpared
both the current sentencing ranges and the mnmaxi mum sentences
wi th aggravators applied with those proposed via Version F and
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t hose proposed via Amendnment 3. He nmentioned that Amendnment 3
won't alter the sentencing ranges proposed via Version F for a
second felony conviction of second degree sexual assault, second
degree sexual abuse of a mnor, wunlawful exploitation of a
mnor, or distribution of <child pornography when the first
felony conviction was al so for a sex offense.

REPRESENTATI VE GARA opined that a 5-year mninmm sentence for
merely touching soneone through clothing is not appropriate in

some circunstances - for exanple, when a person who's been
drinking in a bar starts brushing up against another patron -
and Anendnment 3 will give the judge the discretion to increase

the sentence when it is appropriate but won't mandate a 5-year
sentence in | ess serious cases.

SENATOR BUNDE offered his view that prison sentences have

several roles: puni shment, deterrence, and setting policy
st andar ds. In terms of sexual assault crimes, prison sentences
al so serves the purpose of keeping perpetrators off the street
so they can't create new victins. He suggested that the

i ncreased sentencing ranges proposed via Version F may convince
some people to be nore responsible and less likely to find an
excuse to conmt a sex offense. Aggravators are part of the
system he remarked, and offered his belief that even a single
mtigator can be used to cut a sentence in half.

SENATOR BUNDE pointed out that in Alaska, 16 is the age of
consent, and thus there is no such thing as "consensual sex"
when one of the parties is younger than 16. And al though there
have been and may continue to be instances of entrapnent or
vindictive parents pressing charges, prosecutorial discretion
and mitigating factors can play a role in ensuring that people
aren't serving inappropriate jail termns.

3:16: 00 PM

M5. PARKES noted that the bill does not propose to change the
sentencing schene for sexual abuse of a mnor in the third
degr ee. Wth regard to situations involving touching soneone
through <clothing, she said that in all her years as a
prosecutor, she has never seen single-incident-type cases cone
across her desk, surmsing that such situations typically don't
get reported; instead, she has only seen cases involving
repeat ed gropi ng and fondling.

SENATOR GUESS said she opposes Anmendnent 3. She noted that
child nol estation cases that don't involve penetration can only

HOUSE JUD COWM TTEE - 25- February 17, 2006



be charged at the nobst as sexual abuse of a mnor in the second
degree, and so under Anendnent 3, many of the cases that have
i nvol ved nenbers of the clergy as perpetrators, for exanple,
woul d have only resulted in a sentence of 6 years. Such a short
sentence is inappropriate, she opined, given the Ilong-lasting
consequences for the victins in such cases. She offered her
belief that the hypothetical exanple involving the bar scene
woul d be difficult to prove, and so it is nore likely that this

proposed sentencing increase wll apply nostly to nolestation
cases. She then offered her understanding of what behaviors
would fall into the category of sexual assault of a mnor in the

second degree and sexual assault of a mnor in the third degree.

SENATOR GUESS remarked that sone of +the crinmes for which
Version F proposes to increase the presunptive sentencing ranges
are very serious crinmes, and pointed out that under the U S.
Suprenme Court ruling in Blakely v. Washington, 124 S. C. 2531
(U.S., 2004), all sentencing regarding aggravating factors mnust
go to court. She also said that after reviewing all the current
aggravators, it was hard for her to see where any of them would
even apply in child nolestation cases. In conclusion, she asked
the commttee to not support Anendnent 3.

REPRESENTATI VE GARA pointed out that Anendnent 3 does address
mere sexual contact crines between adults, that mitigators don't
automatically reduce a sentence by half and neither do
aggravators increase a sentence by half, and that there is an
aggravator that can be applied when the victim is considered
vul ner abl e because of his/her extreme youth. He then said:

Shane on us for passing a law that |lets you prosecute
sonebody for the crotch-grab circunmstance and get them
5 years. Shame on us if our plan is to conme back and
say, "Yeah, ... we made that a crine, we nade that a
5-year sentence, but we didn't think anybody would
ever take us up on it and prosecute it."

3:22:07 PM

A roll call vote was taken. Representatives Kott, Gara, and
Gruenberg voted in favor of Anendnent 3. Represent ati ves
Anderson, Coghill, and MQuire voted against it. Ther ef or e,

Amendrent 3 failed by a vote of 3-3.

3:22:28 PM
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REPRESENTATI VE GARA made a notion to adopt

read [original punctuation provided]:

Page

Page

Page

Page

Page

Page

Page

Page

Page

Page

Page

HOUSE JUD

3, line 21
Delete "25 to 30"
| nsert "12 to 20"

3, line 21
Delete "20 to 30"
| nsert "10 to 18"

3, line 26
Delete "25 to 35"
| nsert "14 to 24"

3, line 28
Delete "30 to 40"
| nsert "15 to 30"

4. line 4
Delete "40 to 60"
| nsert "25 to 50"

4, line 7
Delete "99"
| nsert "40 to 80"

4, line 10
Del ete "99"
I nsert "60"

4, |line 15
Delete "20 to 25"
| nsert "7 to 15"

4, line 16
Delete "15 to 25"
| nsert "5 to 12"

4, line 20
Delete "25 to 35"
| nsert "12 to 21"

4, line 22

Delete "25 to 35"
| nsert "12 to 24"
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Page 4, line 29
Delete "35 to 50"
| nsert "15 to 38"

Page 5, line 1
Del ete "99"
I nsert "30 to 60"

REPRESENTATI VE ANDERSON obj ect ed [for t he pur pose of
di scussi on] .

CHAI R McGUI RE turned gavel over to Representative Anderson

REPRESENTATI VE GARA expl ai ned that Amendment 4 woul d reduce the
proposed sentencing ranges - while still raising the current
sentencing ranges - for crines such as sexual assault in the
first degree; sexual abuse of a mnor in the first degree; and
attenpt, conspiracy, or solicitation to comit first degree
sexual assault or first degree sexual abuse of a mnor - all of
which are either unclassified felonies and class A felonies. He
then recapped both the current sentencing ranges and the nmaxi mum
sentences with aggravators applied for those crinmes with those
proposed via Amendrment 4, indicating that it will [for the nost
part] increase both the bottom end of the ranges and the top end
of the ranges by 50 percent, though for crinmes wherein the
perpetrator has a prior sexual felony, the sentences proposed
via Version F are unchanged.

REPRESENTATI VE GARA said that he doesn't object to the sentences
proposed via Version F for the worst forns of the aforenmentioned
crinmes, and while the lesser fornms of those crimes should stil
be crimes, they should not, he opined, result in the sane
sentences as the worst forns, and offered exanples of the types
of behavior that fall under the categories of sexual assault in
the first degree; sexual abuse of a mnor in the first degree
and attenpt, conspiracy, or solicitation to commt first degree
sexual assault or first degree sexual abuse of a ninor.

REPRESENTATI VE GARA said he has no synpathy whatsoever wth
those who commit the crinmes being discussed, and he is nerely
of fering that those who are charged with one of these crines but
didn't actually commt it shouldn't be sentenced as Version F
pr oposes.

[ Represent ati ve Anderson returned the gavel to Chair MCGuire.]

3:29: 09 PM
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CHAI R McCGU RE cal | ed the question.

A roll call vote was taken. Representative Gara voted in favor
of Amendnent 4. Representatives Kott, Guenberg, Anderson,
Coghill, and McCGuire voted against it. Therefore, Anmendnent 4
failed by a vote of 1-5.

3:29: 39 PM

REPRESENTATIVE GARA made a notion to adopt Concept ual
Amendrment 5, which read [original punctuation provided but
formatti ng changed]:

Sec. 11.41.436 Sexual abuse of a mnor in the second
degr ee.

(a) An offender conmits the crinme of sexual abuse of a
m nor in the second degree if

(1) being 16 years of age or older, the offender
engages in sexual penetration with a person who is 13,
14, or 15 years of age and at |east [three] four years
younger than the offender, or aids, induces, causes or
encourages a person who is 13, 14, or 15 years of age
and at Jleast [three] four years younger than the
of fender to engage in sexual penetration wth another
per son;

(2) being 16 years of age or older, the offender
engages in sexual contact with a person who is under
13 vyears of age or aids, i nduces, causes, or
encourages a person under 13 years of age to engage in
sexual contact w th another person;

(3) being 18 years of age or older, the offender
engages in sexual contact with a person who is under
18 years of age, and the offender is the victins
natural parent, stepparent, adopted parent, or |egal
guar di an;

(4) being 16 years of age or older, the offender aids,
i nduces, causes, or encourages a person who is under
16 years of age to engage in conduct described in AS
11. 41. 455(a) (2)-(6); or
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(5) being 18 vyears of age or older, the offender
engages in sexual contact with a person who is under
16 years of age, and

(A) the victimat the tine of the offense is residing
in the sanme household as the offender and the offender
has authority over the victim or

(B) the offender occupies a position of authority in
relation to the victim

(b) Sexual abuse of a mnor in the second degree is a
cl ass B fel ony.

Sec. 11.41.438 Sexual abuse of a mnor in the third
degr ee.

(a) An offender conmmts the crinme of sexual abuse of a
mnor in the third degree if

(1) being 16 years of age or older, the offender
engages in sexual contact with a person who is 13, 14,
or 15 years of age and at least [three] four years
younger than the offender;

(2) being 18 years of age or older, the offender
engages in sexual penetration wth a person who is 16
or 17 years of age and at least [three] four years
younger than the offender, and the offender occupies a
position of authority in relation to the victim or

(3) being under 16 years of age, the offender engages
in sexual penetration with a person who is under 13
years of age and at |east three years younger than the
of f ender .

(b) Sexual abuse of a mnor in the third degree is a
cl ass C fel ony.

REPRESENTATI VE ANDERSON obj ected for purpose of discussion.

REPRESENTATI VE GARA offered his understanding that M. Fink has
suggested that for the crines listed in AS 11.41.436(a)(1l) and
AS 11.41.438(a)(1)-(2), there should be an age difference of
four years between parties having consensual sex before there is
an automatic m ni nrum sentence of 5 years.
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3:31:57 PM

A roll call vote was taken. Representatives Kott and Gara voted
in favor of Conceptual Amendnent 5. Representatives Coghill,
G uenberg, Anderson, and MCGuire voted against it. Therefore
Conceptual Amendnent 5 failed by a vote of 2-4.

3:32: 23 PM

REPRESENTATI VE GRUENBERG noved to report the proposed comittee
substitute (CS) for HB 353, Version 24-LS1449\F, Luckhaupt,
2/ 10/ 06, out of comttee wth individual recomendations and
t he acconpanying fiscal notes.

REPRESENTATI VE GARA obj ect ed
3:32: 44 PM

A roll call vote was taken. Representatives Guenberg, Kott,
McGQuire, Anderson, and Coghill voted in favor of reporting the
proposed CS for HB 353, Version 24-LS1449\F, Luckhaupt, 2/10/06,
out of conmttee. Representative Gara voted against it.
Therefore, CSHB 353(JUD) was reported from the House Judiciary
Standing Commttee by a vote of 5-1.

ADJ OURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 3:33 p. m
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