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W TNESS REG STER

SENATOR FRED DYSON

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Spoke as the sponsor of SB 20.

M CHAEL "WES' MACLEOD- BALL, Executive Director

Al aska Civil Liberties Union (AKCLU)

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified in opposition to SB 20.

KAREN VOSBURGH LEW S, Executive Director

Al aska Right To Life

Pal mer, Al aska

PCOSI TI ON STATEMENT: Testified in support of SB 20.

BRENDA STANFI LL
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Interior Al aska Center for Non-Violent Living
Fai r banks, Al aska
POSI TI ON STATEMENT: Expressed concerns with SB 20.

M CHAEL SM TH

University of Alaska - Fairbanks Students for Life

Fai r banks, Al aska

POSI TI ON STATEMENT:  During hearing of SB 20, related support of
any legislation that would crimnalize the destruction of an
unborn child and any legislation that would strengthen the
penal ties against a violent individual who would conmt such an
act .

PAVELA MARSCH

Anchor age, Al aska

PCSI TI ON  STATEMENT: Expressed concerns wth the |anguage,
"intent to kill an unborn child" in SB 20.

KENNETH JACOBUS, Attorney at Law

Kennet h Jacobus PC

Anchor age, Al aska

POSI TI ON STATEMENT: During the hearing of SB 20, opined that
Al aska needs to enact a law to protect the rights of unborn
children and protect them from being harmed know ngly or
negligently by third parties.

DEBBI E JOSLI N

Eagl e Forum Al aska

Del ta Junction, Al aska

POSI TI ON STATEMENT: Testified in support of SB 20.

CLOVER SI MON, CEO

Pl anned Par ent hood Al aska

(No address provided)

PCSI TI ON  STATEMENT: Testified in opposition to SB 20 as
currently witten.

REPRESENTATI VE MARK NEUMAN

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Spoke as one of the prine sponsors of
HB 353.

REX SHATTUCK, St aff

to Representative Mark Neuman

House Special Commttee on Econom c Devel opnent, |International
Trade and Tourism
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Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Provided coments at the request of
Represent ati ve Neuman, one of the prine sponsors of HB 353.

SENATOR CON BUNDE

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: As the sponsor of SB 218, assisted with the
presentation of HB 353, Version F.

SENATOR GRETCHEN GUESS

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: As the sponsor of SB 223, assisted with the
presentation of HB 353, Version F.

SUSAN A. PARKES, Deputy Attorney General

Crimnal Division

O fice of the Attorney General

Depart ment of Law (DQL)

Anchor age, Al aska

PCSI TI ON STATEMENT: Responded to questions during discussion of
HB 353, Version F.

A NGER BRYANT

Sout h Peni nsul a Haven House

Homer, Al aska

PCSI TI ON STATEMENT: Urged passage of HB 353.

LESLI E A. H EBERT, Attorney at Law

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to the sentencing
provi sions of HB 353, Version F.

PHI LLI P E. SHANAHAN, Attorney at Law

Anchor age, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 353, Version F,
provi ded coments and responded to questions.

SI DNEY K. BI LLI NGSLEA, Attorney at Law

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provi ded coments during discussion of
HB 353, Version F.

SUE CHRI STI ANSEN
Bearing Sea Wnen's G oup
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Nonme, Al aska
PCSI TI ON  STATEMENT: Provi ded coments during discussion of
HB 353, Version F.

MEGHAN GAUGHAN

Tundra Wnen's Center (TWO)

Bet hel , Al aska

POSI TI ON STATEMENT: Testified in support of HB 353.

DANI EL E. LI BBEY, Attorney at Law

Anchor age, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 353, Version F,
testified in opposition to the sentencing provisions.

M CHAEL A. MOBERLY, Attorney at Law

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 353, Version F,
testified in opposition.

CYNTHI A KARLSON

Wnen in Safe Honmes (W SH)

Ket chi kan, Al aska

PCOSI TI ON STATEMENT: Testified in support of HB 353.

ACTI ON NARRATI VE

CHAIR LESIL MQGIRE called the House Judiciary Standing
Commttee neeting to order at 1:13:27 PM Represent ati ves
McGQuire, WIson, and Coghill were present at the call to order.
Representatives Kott, Anderson, Guenberg, and Gara arrived as
the neeting was in progress. Representative Lynn was also in
att endance.

SB 20 - OFFENSES AGAI NST UNBORN CHI LDREN

1: 13: 56 PM

CHAI R McGUI RE announced that the first order of business would
be CS FOR SENATE BILL NO. 20(JUD), "An Act relating to offenses
agai nst unborn children."

1:14: 09 PM
SENATOR FRED DYSON, Al aska State Legislature, sponsor, infornmed
the commttee that CSSB 20(2d JUD) includes an anendnent from

Senator Q@uess that he said added value. Senator Quess's
amendnment, he explained, clarifies that a woman who stays in an
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abusi ve donestic relationship could not be charged with reckl ess
behavi or. Therefore, he said that he would support that
provi si on bei ng added back into the | egislation.

CHAIR McGUI RE pointed out that the |anguage of Senator Guess's
anmendnent is |ocated on page 3, lines 14-19, of CSSB 20(2d JUD).

SENATOR DYSON noted that the aforenmentioned |anguage also
appears [on page 2, lines 5-10, of CSSB 20(2d JUD)]. Senat or
Dyson then expl ained that SB 20 establishes that the danmagi ng or
killing of an unborn child is a separate crime from the harm
that m ght have occurred to the nother. The federal governnent
has passed the Unborn Child Protection Act, he noted. However,
the federal Act only applies on federal lands or in the
prosecution of federal crines. Much of what happens in Al aska,
with regard to assault, nmurder, and manslaughter is prosecuted
in state court by state prosecutors. After discussions with the
attorney general's office, Senator Dyson relayed, the attorney
general made it clear that this legislation wuld allow such
cases to be brought forth in state court.

SENATOR DYSON related that approximately 30 other states have
[enacted provisions] simlar to what is being proposed via
SB 20. He then inforned the conmttee that in 1969, California
police entered the wong apartnent during a drug bust and
m stakenly [shot a pregnant] wonan and killed her unborn child.
Al though it was a mstake, as the nmatter was addressed it was
realized that there were no statutes that allowed recourse for
the [unborn] child. Nothing in California |law established the

value of the [unborn] child that was |ost. At that time, the
California legislature passed one of the first [provisions] that
established the value of a wanted, wunborn child. Af ter

obtaining nodel |egislation from various sources and help from
the Department of Law (DOL) and Legislative Legal and Research
Services, SB 20 was crafted in order to insert "unborn child" in
several places in statute and addresses specific incidents that
are particular to an unborn child.

1:19: 04 PM

SENATOR DYSON noted that the commttee wll likely hear
testinony that SB 20 can be construed to be anti-abortion.
However, he offered to provide the commttee with [witten
docunentation] from several |egal experts and |aw school faculty
establishing stating that the legislation is not anti-abortion.
Senator Dyson clarified that SB 20 doesn't speak to abortion or
damage to an unborn child that may occur during diagnostic or
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t herapeutic processes; however, it does establish an unborn
child as an entity worthy of protection and recognition in the
I aw.

SENATOR DYSON then turned to the question of what happens if one
harns a pregnant woman that one didn't know was pregnant. The
law is clear that if the individual had evil intentions toward
the wonman and carried those out, then those intentions are
"transferable.” He offered an exanple of a situation wherein a
man attacked another who was carrying a child under his coat and
thus the attacker could be charged for the damage to the child.
Senat or Dyson explained that the actions for which one can be
charged under the bill are the sanme as if the child has been
bor n. In order to have a crinme, there has to be denonstrable
harm intention, and an instrunment to cause the harm

CHAIR MGQUIRE asked if the only difference between [CSSB 20(2d
JUD)] and CSSB 20(JUD) is the deletion of the domestic violence
provi si ons.

SENATOR DYSON said, "To the best of ny know edge.” He offered
to research that issue further to be sure.

CHAIR McGUI RE requested a notion to adopt CSSB 20(2d JUD) as the
work draft.

1: 24: 07 PM

REPRESENTATI VE W LSON noved to adopt CSSB 20(2d JUD) as the work
draft.

The commttee took an at-ease from1:25 p.m to 1:26 p. m

CHAIR McGU RE, in response to questions, recapped the difference
bet ween CSSB 20(JUD) and CSSB 20(2d JUD), and suggested that by
adopting CSSB 20(2d JUD) as the work draft, the commttee could
save tinme.

CHAI R McGUI RE, upon determining that there were no objections to
Representative WIlson's notion, announced that CSSB 20(2d JUD)
was before the conmttee.

1:26:17 PM

M CHAEL "WES' MACLEOD-BALL, Executive Director, Alaska Gvil

Li berties Union (AKCLU), spoke in opposition to SB 20, although
he clarified that the AKCLU fully supports the efforts to punish
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acts of violence against wonmen that would harm or termnate a
want ed pregnancy. However, this |legislation would do so in such
a way that dimnishes the wonman, the intended victim by
separating the fetus fromthe wonan in the eyes of the law He
rel ayed that the AkCLU supports alternate approaches, including
enhanced penalties for cases in which a wonan suffers harm to
hersel f or her wanted pregnancy.

MR.  MACLEOD-BALL inforned the conmttee that according to
certain statistics and studies, one-third of female nurder
victinms are killed by their intimate partner; 4-8 percent of the
wonen in the nation are battered by the nen in their lives, with
the highest rate pertaining to pregnant adolescents; and
homcide is the nunber one killer of pregnant wonen. Thi s
information illustrates that the intent of the perpetrator is to
harm t he woman, not the child, though the pregnancy of the wonman
hei ghtens the |ikelihood of battery. Al though he confirned that
[the AKCLU s] desire is to do sonething about this problem the
i ssues associated with doing so need to be addressed further.

MR. MACLEOD- BALL expressed concern that the current |egislation
doesn't exenpt the pregnant woman from crimnal liability. He
pointed out that the privacy right guarantees a wonan the right
to control her own body in the absence of conpelling state
i nterest. Furthernmore, the U S. Suprenme Court case, Roe v.
Wade, interprets that right as protecting the right to abortion.
However, SB 20 crimnalizes activity, with respect to the fetus,
that is less harnful than abortion. He indicated that if a
wonman has the right to abort wunder constitutional standards,
then it stands to reason that a pregnant woman ought to have the
right to do other things during her pregnancy that fall short of

aborti on. However, [under SB 20] the pregnant worman woul d be
put at risk of incurring crimnal liability.
MR. MACLEOD-BALL then said that SB 20 wll encourage nore

abortions if a woman is anxious that some activity in which she
is engaged during pregnancy may result in harm to her fetus.
Wiy would a woman risk crimnal liability under SB 20 when she
could sinply abort the fetus? Furthernmore, SB 20 wunfairly
penal i zes wholly innocent and |egal behavior, and a wonman who
doesn't know that she is pregnant and engages in high-risk
activity mght be exposed to crimnal liability wunder this
proposed legislation. There are also a host of proof and |ega
procedural issues that are raised by SB 20.

MR. MACLEOD- BALL said that although proponents could say that
it's not the intent of SB 20 to subject wonen in sone of these
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hypot hetical situations to crimnal liability, the |anguage does
support doing so, and therefore there will be a prosecutor who
will bring a case against a wonman who will then have to defend
hersel f. Moreover, there will be additional costs to the state
that aren't being considered, including the wvarious costs
necessary to scientifically prove or disprove the various
el ements of such cases.

1: 31: 35 PM

MR. MACLEOD- BALL concluded by reiterating the AKCLU s opposition
to SB 20, which he characterized as bad | egislation. However,
he noted that the AKCLU is in favor of heightening penalties
agai nst those who would harm pregnant wonen, particularly when

there is danage to the fetus. He said that he believes the
sponsor of SB 20 is concerned with children, fetuses, and
abortions. However, he said he didn't believe that the

proponents are concerned with finding a consensus on these
i ssues because if that were truly the case, the nunmerous
references to "unborn children” in the legislation would be
del eted and there would be nore of an attenpt to agree upon the
common ground of heightening sentencing for those engaging in
activities that harm fetuses.

CHAIR MGU RE offered that as she read the legislation, if the
perpetrator is using a dangerous instrunment, the nental intent
of reckl ess enters [the equation]; ot herw se, it's
"intentionally" or "know ngly." Therefore, she said that she
only sees "reckless" as a nental intent when in conmbination with
a dangerous instrunent.

MR. MACLEOD-BALL said that while there may be an understandi ng
of what particular terns nean, how that is carried out in

practice is a different natter. Furthernore, there is no
specific exenption for a woman's own actions, and such an
exenption should be included in the bill. He offered to provide

nore specific suggestions in witing.

REPRESENTATI VE GARA pointed out that in the current crimnal
code, AS 11.89.100, serious physical injury that a defendant

causes includes an injury that unlawfully termnates a
pregnancy. However, it seens that there are aggravating factors
that can change the sentence. Therefore, it would be
appropriate, he opined, to have an aggravator that makes clear
that if serious physical injury is caused, including the
termnation of a pregnancy, it will lead to a higher sentence.
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The aforenmentioned may be an appropriate way to address
situations in which sonmeone reckl essly causes a m scarri age.

MR. MACLEOD-BALL said there is probably some nerit to that
approach as perhaps all sides on this issue could agree on it.

1: 36: 30 PM

KAREN VOSBURGH LEW S, Executive Director, Alaska R ght To Life,
began by informng the conmttee that «currently 32 states
recogni ze the killing of an unborn child as a homcide in sone
ci rcumst ances. O those states, there are 20 states wth
homcide laws that recognize wunborn children as wvictins
t hroughout the entire prenatal devel opnent peri od. Fur t her nore,
she related, it's well established that |egislation such as SB
20 doesn't conflict wth the Suprenme Court's pro-abortion
deci sions such as Roe v. Wade. Crimnal defendants have brought
many | egal challenges to the state's unborn victim |l aws based on
Roe v. Wade and other constitutional argunments, but all such
chal | enges have been rejected by the courts. In fact, in the
1989 case of Wbster v. Reproductive Health Services, the U S
Suprene Court refused to invalidate a Mssouri statute that
declares the life of each human being begins at conception and
that unborn children have protectable interests in |ife, health,
and wel | being. Furthernore, the [U S. Suprene Court stated]
that all state laws shall be interpreted and construed to
acknowl edge on behalf of the unborn child at every stage of
devel opnent, all rights, privileges, and immunities available to
ot her persons, citizens, and residents of the state to the
extent permtted by the constitution and U S. Suprene Court
rulings.

M5. VOSBURGH LEW S informed the conmttee that a scientific pol
by Newsweek released in June 2005 asked whether soneone who
killed a fetus in the wonb should face a hom cide charge for the
act, either throughout the pregnancy, from the point at
viability, or not at all. She relayed her understanding that 56
percent of those responding to the poll said there should be a
hom cide charge for the act throughout pregnancy while 28
percent said a hom cide charge should be allowed at the point of
viability, which amobunts to 84 percent favoring hom ci de charges
in these cases. Only 9 percent said there should be no such
thing as a fetal hom cide charge. In May 2005 a Fox News poll
found that 84 percent of the nation favored a double hom cide
charge in the Laci Peterson nurder case in California. Ms.
Vosburgh Lewi s concluded by characterizing SB 20 as conmpbn sense
| egi sl ation, and urged the conmttee to pass it.
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1: 40: 01 PM

BRENDA STANFILL, Interior Al aska Center for Non-Violent Living,
rem nded the conmttee that a lot of tinme was spent on SB 20
| ast year and many [concerns] remain. However, she said she
appreciated the work to exenpt charging victinms of donestic
vi ol ence who stay in a relationship with hom cide based solely

on staying in the relationship. "But it still goes back to ...,
until we do a better job of protecting a woman, we're not going
to be able to protect her child,” she remarked. Al t hough she

said she understands the need for additional crinmes, SB 20
approaches it in the wong way, and noted her agreenment wth

earlier testinony that there wll still be prosecutoria
di scretion and so this bill could be used against a pregnant
woman. Ms. Stanfill said that she is nost concerned with crines

agai nst a woman whose own child has been | ost.

M5. STANFI LL expressed further concern that SB 20 may lead to a
woman not seeking help or health care when she has been beaten
repeat edl y. Therefore, the community and the state would be
better served by establishing a crinme against a wonan wth
aggravating factors and additional penalties when an unborn
child is involved. She relayed that nany wonen at the shelter
experienced their first incidence of physical assault when they
were pregnant. She opined that it's very inportant to keep this
in context in that this is a crime against a wonan and the
penal ties should be placed there so that wonen can be nmade safe.
She further opined the penalties for nmen who are abusing
pregnant wonen need to be increased. Ms. Stanfill said that a
[ pregnant] woman should not be in danger of being prosecuted for
a crine.

REPRESENTATI VE GRUENBERG asked Ms. Stanfill whether she saw any
need for additional crines to protect those who are abused
during pregnancy.

MS. STANFILL replied yes, and pointed out that a man can abuse a
woman with his fists over and over again and only be charged
with fourth degree assault, a m sdeneanor charge engendering
little to no jail tine. The laws don't do an adequate job of
ensuring that wonen are protected via the inposition of the jail
time that fits the crimes perpetrated agai nst them

CHAIR MGUI RE, in response to a question, inforned the commttee

that anendnents to SB 20 would be considered at the bill's next
hearing, and nmentioned that the title may need to be anended.
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1: 44: 51 PM

M CHAEL SM TH, University of Alaska - Fairbanks Students for
Life, relayed that he supports any legislation that would
crimnalize the destruction of an unborn <child and any
legislation that would strengthen the penalties against an
i ndi vi dual who would conmt such an act.

1: 45: 39 PM

PAMELA MARSCH turned attention to the |anguage, "intent to kill
an unborn child" and posed a situation in which a pregnant wonan
was advised to have bed rest, but the woman needed to work to
feed her other children. In such a case, would the woman in
such a situation who decided to work be prosecuted under SB 207?
Al t hough everyone woul d probably say no, the "intent to kill an
unborn child" I anguage could be interpreted that way because the
worman was advised to have bed rest. Furt hernore, she pondered
whet her a woman who abuses drugs or alcohol may sinply choose
not to obtain help because of the fear of prosecution under
SB 20.

REPRESENTATI VE GRUENBERG recalled that an earlier version of SB
20 included a provision that exenpted actions taken by the
pregnant wonan. He said that he may offer an anendnent that
woul d cure Ms. Marsch's concern.

1:48: 40 PM

KENNETH JACOBUS, Attorney at Law, Kenneth Jacobus PC, opined
that Al aska needs to enact a law to protect the rights of unborn
children who are being harmed knowi ngly or negligently by third
parties. He said that he is less concerned about fol ks being
prosecuted when they shouldn't because there is prosecutorial
di scretion. Wth regard to exenpting actions undertaken by a
pregnant wonan herself, he opined, such an exenption would be
too broad because there are certain things that a woman coul d do
to herself that should be crimnalized.

REPRESENTATI VE GRUENBERG referred to Senator French's amendnent
offered on the Senate floor to the |anguage on page 2, line 13,
and requested that M. Jacobus fax him any suggestions for
change.

1: 51: 09 PM
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DEBBI E JOSLIN, Eagle Forum Al aska, relayed her support for SB 20
and urged the commttee to pass the bill. Ms. Joslin opined,
"In a society where we're supposed to value human life and
protect wonen, wonmen are increasingly the victinms of violence.”
She offered the follow ng statistics: 32 percent of nonpregnant
wonen were victins of homcide; while 43.3 of pregnant wonen
were victinms of homicide, 74 percent of which died from gunshot
trauma; and 3 out of 4 of wonen with evidence of pregnancy were
victinmse of homcide within the first 20 weeks of pregnancy. She
opined that the aforenentioned statistics suggest that wonen
aren't always the primary victim but rather it's often the
unborn chil d.

1: 52: 33 PM

CLOVER SI MON, CEO, Pl anned Parenthood Al aska (PPA), inforned the
commttee that PPA certainly shares the sponsor's goal of making
a loss of pregnancy due to violence a greater crine. However,
at this time the organization is wunable to support the
| egislation as currently witten. Furthernmore, SB 20 is viewed
as part of a national trend to erode the foundations of a
woman's right to choose by elevating all stages of prenatal
devel opnent under state |aw. Ms. Sinmon suggested that the
| egislature instead adopt a penalty enhancenent approach that
woul d make it one felony count higher to harm a pregnant wonan

when the result is m scarriage or stillbirth. The
af orenenti oned approach is nore likely to reach offenders
because the language is cleaner and less likely for the two

separate charges to be joined in prosecution, and it would be
sinpler to have the increased penalty cone in the form of an
aggr avat or . The resulting penalty would be as stiff as the
penalties outlined in the current version of SB 20.

M5. SIMON echoed concern with regard to the |lack of an exception
for actions that a wonman may undertake herself. She then urged
the commttee to review the follow ng |anguage of Section 2 [of
CSSB 20(JUD)], which read:

the birth of a child before 37 weeks gestation wth
weight at birth of 2,500 granms or less is prima facie
evi dence of serious physical injury.

M5. SIMON asked the conmittee to consider how a woman m ght be
prosecuted under this section. In closing, Ms. Sinon rem nded
the commttee that the protection of the woman nust conme first
because the woman's safety and well being allows there to be
heal thy a baby. The bill as currently witten seens to have
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left this part out, and therefore she urged the conmttee to
work with PPA to devel op legislation that everyone can support.

M5. SIMON, in response to a question, asked whether a wonman who
snokes during her pregnancy, which is a known cause of lowbirth
wei ght and pre-term | abor, could be prosecuted under SB 20.

REPRESENTATI VE GRUENBERG pointed out that a lowbirth weight
baby may not necessarily have any physical injury.

CHAIR MGU RE encouraged conmttee nenbers to review the
| anguage regarding "a dangerous instrunent."” She said that she
didn't know whether a cigarette would be a dangerous instrunent.
Therefore, perhaps the focus should be related to the definition
of a dangerous instrument. The only place in the bill that
reckless conduct is wused is in concert with the use of a
dangerous instrunent; there is nowhere in the |egislation where
the reckless conduct and the use of a dangerous instrunent
aren't |inked.

REPRESENTATI VE GRUENBERG ar gued, however, that the |anguage on
page 3, lines 14-19, seens to address the issue of pregnant
wonen who intentionally snoke. Therefore, he questioned whether
a cigarette mght be considered a dangerous instrunent under the
facts of a particul ar case.

1: 57: 50 PM

CHAIR MGU RE opined that she couldn't imagine a prosecutor
making an argunent that a worman intended to cause serious
physical injury to her unborn child by snoking.

REPRESENTATI VE GARA noted that normally a dangerous instrunent
is a weapon, and that it's understandable that one would want to
have an enhanced crine when soneone m suses a weapon and causes

a very serious injury. Therefore, he questioned whether the
committee shoul d consider substituting "weapon"” for "a dangerous
i nstrunent.” Currently, when the |I|anguage, "a dangerous

instrunment” is used in conjunction with negligent homcide, then
one could be talking about a bad car accident that causes a
m scarriage; under the bill, in such a situation, the person
could be charged with negligent hom cide even though that m ght
not be the sponsor's intention.

REPRESENTATI VE CGRUENBERG pointed out that there are cases from

the Al aska Suprene Court and the Al aska Court of Appeals that
hold that a boot and a tel ephone are dangerous instrunents.
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CHAIR McGU RE opined that M. Sinon nmakes sone good points and
although the legislation my continue to have sone places
requiring further clean wup, she wasn't convinced that a
cigarette [would be viewed as a dangerous instrunent].

2:00:10 PM

CH P WAGONER, Executive Director, Al aska Conference of Catholic
Bi shops, relayed that the church believes |ife should be
protected from conception to natural death. He further relayed
that a person's dignity conmes from God and as such the church
believes that everyone has a right to life and a right to those
things that meke Ilife truly human, such as food, clothing,
housi ng, health care, education, et cetera. This legislation
recogni zes that a child in the wonb deserves protection just as
do ot her people. Those who are responsible for the loss of an
unborn child should be held accountable just as they would be
were the child in the nother's arns. The aforenentioned is why
the Al aska Conference of Catholic Bishops supports SB 20. He
noted appreciation for the conmittee' s adoption of CSSB 20(2d
JUD), which includes Senator Cuess's anendnent regarding
donestic viol ence situations.

2:02:24 PM
CHAIR MGU RE announced that [CSSB 20(2d JUD)] would be set
aside, and that she would |eave public testinony open with the

caveat that those who have already testified not do so again.

HB 353 - SENTENCI NG FOR SEXUAL OFFENSES

[Contains nention that the provisions of SB 218 have been
incorporated into the proposed commttees substitute (CS) for
HB 353, Version F, and an indication that the provisions of SB
223 had previously been incorporated into SB 218; the sponsors
of SB 223 and SB 218 assisted with the presentation of HB 353.]

2:03:01 PM

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 353, "An Act relating to sentences for sexua
of fenses. " [Before the conmittee was the proposed conmttee
substitute (CS) for HB 353, Version 24-1LS1449\G Luckhaupt,
2/ 2/ 06, which had been adopted as a work draft on 2/8/06.]

2: 04: 03 PM

HOUSE JUD COWM TTEE - 16- February 15, 2006



REPRESENTATI VE MARK NEUMAN, Al aska State Legislature, one of the
prime sponsors of HB 353, relayed that nmenbers' packets contain
a new proposed comrttee substitute (CS) for HB 353, Version 24-
LS1449\F, Luckhaupt, 2/10/06, that incorporates the provisions
of SB 218 into HB 353.

2:04: 36 PM

REPRESENTATI VE W LSON noved to adopt the proposed CS for HB 353,
Version 24-1LS1449\F, Luckhaupt, 2/10/06, as the work draft.
There being no objection, Version F was before the commttee.

REPRESENTATI VE NEUVAN rel ayed that incorporating the senate bill
into HB 353 was done with the goal of protecting all Al askans
from sexual assault crines and sexual abuse of a mnor crines,
and that it is hoped that Version F will address sone of the
concerns previously raised in commttee. He remarked on the
work that he, Senator Con Bunde, and Senator G etchen Guess have
done in crafting the legislation currently before the commttee.

2: 06: 15 PM

REX SHATTUCK, Staff to Representative Mark Neunan, House Specia
Commttee on Economc Developnent, International Trade and
Tourism Alaska State Legislature, provided coments at the
request of Representative Neuman, one of the prinme sponsors of
HB 353. He relayed that Representative Neuman, Senator Bunde
and Senator Guess have worked to try to "fix" the issue of
presunpti ve sentencing. M. Shattuck then relayed that when he
was 11 years old, he was the victim of what wuld now be
considered the crinme of sexual abuse of a mnor in the second
degree - a class B felony; he was fondled through clothing and
solicited. M. Shattuck said he was there to put a face on the
issue and to speak for those who won't typically conme forward
and speak for thenselves. He went on to say:

| was 11 when it happened and I'm now 49, and that's a
sentence of 38 years and growing wthout parole. And
| understand that we should have some recognition of
t he defendants, but the victins also are a key part of
this. And | urge you to renenber that as you're going
through this, there's some big disparities between the
sentenci ng of the defendant and [the sentences of] the
victim

2:08: 35 PM
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SENATOR CON BUNDE, Alaska State Legislature, speaking as the
sponsor of SB 218, offered that the goal of [HB 353, Version F,]
is to protect citizens wthout being "overly draconian" to
sexual predators. Alaska has a reputation of having the highest
sexual assault rate in the nation, actually 70 percent higher
than the next highest state. Furthernore, just the reported
cases nmeke up that high rate - the reported cases are just the
"tip of the iceberg" - and only a small percentage of
perpetrators actually get convicted. He characterized [ Version
Fl as a cooperative effort, and remarked on the need to press
forward with a vehicle that wll stop the creation of new
victinms, particularly given that it is very difficult for sexual
of fenders to change. Rehabilitation of sexual offenders is very
unlikely, and so the only way to ensure the public's safety is
to renove sexual offenders from society.

SENATOR BUNDE noted that |[Version F] essentially insulates
society from sexual offenders, people who inflict |I|ifelong
wounds. Excessive alcohol use and drug abuse are sonetines
touted as reasons for Alaska's high rate of sexual assault and
sexual abuse of a mnor cases, but he discounts that argunent,
he relayed, adding that the drive to commt such crines is

already there to begin with in certain people. Acknow edgi ng
that [adoption of Version F] wll be a drastic and expensive
step, he asserted that it is still a necessary step.

2:14: 17 PM

SENATOR CRETCHEN GUESS, Al aska State Legislature, speaking as
t he sponsor of SB 223, noted that she and Senators Dyson, Elton,
Kookesh, G een, O son, Hoffman, and Seekins have signed on as
co-sponsors of SB 218. She explained that although she'd
introduced SB 223, she has since "joined forces" with Senator
Bunde on SB 218, adding that she would be speaking to the
speci fic changes she'd [had incorporated into SB 218 and then
into HB 353, Version F]. To begin with, she opined that Version
F is too lenient, because she has no tolerance for "this issue,”
and asked nenbers to keep in mnd that the vehicle that passed
the Senate in no way represents the upper level [of possible
sent ences] and al ready contains conproni ses.

SENATOR GUESS said that her notivation for sponsoring a bill on
this issue is one of values, rather than one of protecting

peopl e or addressing statistics. The legislature is a policy-
maki ng group whose decisions are neant to reflect the val ues of
the menbers' communities. She proffered that her constituents
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woul d be shocked to hear that currently a rapist serving a five-
year sentence or a child nolester serving a three-year sentence
could be released after serving only two-thirds of his/her
sentence, surmising that this type of sentencing structure
doesn't represent the values of the people in her district.
People count on the legislature to establish laws that reflect
their val ues. Unfortunately, she remarked, sex crinmes have
never been given the scrutiny and treated as seriously as they
deserve; for exanple, it wasn't until just three years ago that
she was able to pass legislation stipulating that the Violent
Crimes Conpensation Board (VCCB) couldn't blane a rape victim
for being raped.

SENATOR GUESS said that although sonme may question the dramatic
increase in sentencing proposed via Version F, her view is, how
can the legislature not institute such increases in sentencing
and how can it not reflect the values of Al askans. She went on
to say that she dismisses the notion that sone rapes and
nol estations are not serious; instead, she opined, all are
serious and have serious consequences on the victim and on the
community. She relayed that her interest is in naking sure that
for any given sexual assault crine or sexual abuse of a mnor
crime, the sentencing schene reflects the values of her
community; currently they don't match, and what is proposed via
Version F cones closer to a match

2:19:31 PM

SENATOR GUESS noted that Sections 1 and 2 of Version F of HB 353
were taken from SB 223. Section 1 will add new paragraphs (6)
and (7) to AS 11.41.436(a) - sexual abuse of a mnor in the

second degree - and these new paragraphs pertain to penetration
crimes that currently are listed as paragraphs (2) and (3) of AS
11.41.438(a) - sexual abuse of a mnor in the third degree. She
opi ned that penetration crinmes involving mnors should be either
first or second degree crinmes because they are serious crines,
and al though sone would like to dismss such crines as being of
no consequence, the consequences of being in a position of
authority and having sex with soneone under the age of 18 are
seri ous. Wth the adoption of Section 1 of Version F, all
penetration crinmes involving mnors wll be either first or
second degree crines.

SENATOR GUESS explained that Section 2 of Version F creates a
new crime of failing to report a sex offender or a child
ki dnapper who has not registered as such, and a violation of
this proposed statute - AS 11.56.767 - wll be a class A
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m sdeneanor . This provision is in response to a [recent]
Florida case involving a sex offender who was living with his
sister; his sister knew he was sex offender, knew he hadn't
regi stered, didn't do anything about it, and the sex offender
went on to [abduct, rape, torture, and kill a little girl].

2:22: 00 PM

REPRESENTATI VE GRUENBERG asked whether nenbers of the clergy
ought to be included in the exenption provided by proposed AS
11. 56. 767(b), which says:

(b) In a prosecution under (a) of this section, it is
a defense that the defendant was a |icensed attorney
and there existed, at the time of the offense, a bona
fide attorney-client relationship between the attorney
and the sex offender or child kidnapper.

SENATOR QUESS said she would not be confortable adding nenbers
of the clergy to that exenption.

REPRESENTATI VE NEUMAN expressed a preference for Kkeeping
proposed AS 11.56.767(b) as is.

REPRESENTATI VE GRUENBERG noted that the Al aska Rul es of Evidence
contain an exenption for comrunications with nenbers of the
cl ergy.

SENATOR BUNDE nentioned that there is a difference between being
aware of a fact and being a know ng participant in a crinme.

REPRESENTATI VE GARA asked Senator GGuess whether she would be
anenable to a change that would ensure that proposed AS
11.56. 767 doesn't apply in situations involving custodial
i nterference.

SENATOR GQUESS, in response to that question and other coments,
pointed out that AS 11.56.767(a) only applies in situations
where a person knows that soneone nust register as a sex
offender or child kidnapper and hasn't yet done so, and
therefore the provision won't apply in situations involving
custodi al interference.

REPRESENTATI VE GARA acknow edged that point.

CHAI R Mc@GUI RE concurr ed.
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REPRESENTATI VE = GRUENBERG questi oned whet her pr oposed AS
11.56.767(b) mght inpact the other "privileges" in the Al aska
Rul es of Evidence, adding that he wants to ensure that the bil
is constitutional with regard to possible court rule changes.

CHAIR McGQUI RE offered her understanding that anytinme a failure
to report a crinme is nmade a crinme itself, unless otherw se
speci fi ed, it won' t automatically inpact the privileges
currently listed in the Al aska Rul es of Evidence.

2: 30: 36 PM

SUSAN A. PARKES, Deputy Attorney GCeneral, Cimnal D vision,
Ofice of the Attorney CGeneral, Departnent of Law (DOL), offered
her wunderstanding, however, that simlar to the legislature's
policy decision to make certain groups of people mandatory
reporters of child abuse, via proposed AS 11.56.767, the
legislature is nmaking a policy decision that the privileges
listed in the Alaska Rules of Evidence won't apply for "this
kind of purpose.” Therefore, the legislature would have to
specifically exenpt those that they don't w sh proposed AS
11.56. 767 to apply to, just as that provision does for attorneys
of sex offenders and child kidnappers. She posited that a
statute can override a privilege in an evidence rule.

REPRESENTATI VE GRUENBERG said his question initially had been
whether the title ought to be changed to reflect a court rule
change, but has since surmsed that that won't be necessary
because in-court procedures won't be affected.

CHAI R Mc@GUJ RE concurred.

M5. PARKES pointed out that the privileges in the Al aska Rules
of Evidence pertain to evidence admssibility in court, whereas
proposed AS 11.56.767(b) is essentially a policy call exenpting
a group of people from having to report certain information to
[l aw enforcenment agencies].

SENATOR BUNDE expl ai ned that Section 3 mandates regul ar periodic
pol ygraph exam nations as a condition of probation for a sex
offense [as defined in AS 12.63.100]. I nformati on gathered
during these examnations will not be adm ssible in court, but
it has been discovered that probationers and parolees are nore
likely to stay in conmpliance wth their ~conditions of
probati on/ parol e because they know they wll get caught if they
lie during a polygraph exam nation; in fact, [statistics from
other states indicate] that conpliance inproves alnost 70
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percent when regular periodic polygraph examnations are a
condition of probation/parole.

2: 34: 08 PM

SENATOR BUNDE explained that Section 4 wll increase the
presunptive sentencing ranges. For exanple, under Version F,
the presunptive sentencing range will be 25 to 30 years for a
first felony conviction of first degree sexual abuse of a m nor
under the age of 13; will be 20 to 30 years for a first felony
conviction of first degree sexual abuse of a mnor 13 years of
age or older; and will be 25 to 35 years for a first felony

conviction of first degree sexual assault or first degree sexual
abuse of a mnor if the defendant used a firearm a dangerous
instrument, or caused serious physical injury during the
conm ssion of the crine. For a second felony conviction of
first degree sexual assault or sexual abuse of a mnor, the
presunptive sentencing range will be 30 to 40 years if the first
felony conviction was not for a sexual felony, and will be 35 to
40 years if the first felony conviction was for a sexual felony.
For a third felony conviction of first degree sexual assault or
first degree sexual abuse of a mnor, the presunptive sentencing
range will be 40 to 60 years if the first two felony conviction
were not for sexual felonies, and will be 99 years if the first
two felony conviction were for sexual felonies.

SENATOR BUNDE al so explained that the presunptive sentencing

range will be 20 to 25 years for a first felony conviction of
[attenpt, conspiracy, or solicitation to commt] first degree
sexual abuse of a mnor under the age of 13; will be 15 to 25

years for attenpt, conspiracy, or solicitation to commt first
degree sexual abuse of a mnor 13 years of age or older; and
will be 25 to 35 years for a first felony conviction of attenpt,
conspiracy, or solicitation to commt first degree sexual
assault or first degree sexual abuse of a mnor in the first
degree if the defendant used a firearm a dangerous instrunent,
or caused serious physical injury during the comm ssion of the
crine. For a second felony conviction of attenpt, conspiracy,
or solicitation to commt first degree sexual assault or first
degree sexual abuse of a mnor, the presunptive sentencing range

will be 25 to 35 years if the first felony conviction was not
for a sexual felony, and will be 30 to 40 years if the first
felony conviction was for a sexual felony. For a third felony

conviction of attenpt, conspiracy, or solicitation to commt
first degree sexual assault or sexual abuse of a mnor, the
presunptive sentencing range will be 35 to 50 years if the first
two felony convictions were not sexual felonies, and wll be 99
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years if the first two felony convictions were for sexual
felonies.

SENATOR BUNDE went on to explain that for a first felony
conviction of second degree sexual assault, second degree sexual

abuse of a mnor, unlawful exploitation of a mnor, or
distribution of <child pornography, the presunptive sentencing
range will be 5 to 15 years; wll be 10 to 25 years for a second
felony conviction if the first felony conviction was not for a
sexual felony; and will be 15 to 30 years for a second felony
conviction if the first felony conviction was for a sexual
f el ony. For a third felony conviction of second degree sexua

assault, second degree sexual abuse of a mnor, unlawful
exploitation of a mnor, or distribution of child pornography,
the presunptive sentencing range will be 20 to 35 years if the
first two felony convictions were not for sexual felonies, and
will be 99 years if the first two felony convictions were for
sexual fel onies.

SENATOR BUNDE relayed that the last portions of Section 4
stipulate that for a first felony conviction of third degree
sexual assault, incest, indecent exposure in the first degree
possession of child pornography, or attenpt, conspiracy, or
solicitation to conmt sexual assault in the second degree,
second degree sexual abuse of a mnor, unlawful exploitation of
a mnor, or distribution of child pornography, the presunptive

sentencing range will be 1 to 12 years; will be 8 to 15 years
for a second felony conviction if the first felony conviction
was not for a sexual felony; and will be 12 to 20 years for a

second felony conviction if the first felony conviction was for
a sexual felony. For a third felony conviction of third degree
sexual assault, incest, indecent exposure in the first degree
possession of «child pornography, or attenpt, conspiracy, or
solicitation to commt sexual assault in the second degree,
second degree sexual abuse of a mnor, unlawful exploitation of
a mnor, or distribution of child pornography, the presunptive
sentencing range will be 15 to 25 years if the first tw felony
convictions were not for sexual felonies, and will be 99 years
if the first two felony convictions were for sexual felonies.

SENATOR BUNDE offered his wunderstanding that by the tinme a
person has been convicted for sexual felonies three tines,
he/ she has already created hundreds of victins. He then turned
attention to Section 5 of Version F, and indicated that it
stipulates that "habitual crimnals" nust serve half of their
sentence before they may file a notion for sentence reduction

Section 6 stipulates that [certain] habitual crimnals shall be
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sentenced for 99 years. Section 7 provides that sexua
of fenders shall serve mandatory periods of probation as part of
sentencing; currently, sone sexual offenders wll chose to serve
their full sentence in order to avoid supervision when rel eased.
The proposed probation periods are 15 years for an unclassified
sexual felony, 10 years for a class A or class B sexual felony,
and 5 years for a class C sexual felony; again, these shall be
mandat ory periods of probation subject to all current conditions
of probation as well as - wth the passage of Sections 3 -
regul ar periodic polygraph exam nations, and may not be
suspended or reduced.

SENATOR BUNDE turned attention to Sections 8 and 9, and
characterized them as housekeeping alterations intended ensure
that all sex offenders register [regardl ess of whether they were
convicted of violating fornmer laws rather than current |aws].
Section 10 - simlar to Section 3 - nmandates regular periodic
pol ygraph examinations as a condition of parole for a sex
of fense as defined in AS 12.63. 100.

2:41: 27 PM

SENATOR BUNDE relayed that Section 11 increases the penalty -
from a class B msdeneanor to a class A msdeneanor - for
failing to report [suspected incidences of child abuse, neglect,
or child pornography]; this provision applies to those currently
required to report such incidences. Section 12 confornms AS
11.41.438(a) with the change proposed via Section 1. Section 13
requires the Departnent of Public Safety (DPS) to provide [the
public] with sex offender registry information on the Internet,
specifically information regarding how to conpile registry
information in a geographic fornmat. A portion of Section 14
extends the provisions of Sections 3 and 10 to apply to persons
on probation or parole for offenses conmtted before, on, or
after the effective date of this Act. Sections 15 and 16 are
effective date cl auses.

SENATOR BUNDE said that although the sentencing increases

proposed in Version F are substantial, if there is even one
mtigator, the judge can still chose to reduce the sentence
substantial ly. Version F is setting a societal norm and the

| egislature nust be able to provide the courts wth the
justification that some of the proposed sentences ought to be
equal or greater than the sentence for the crime of
mansl aughter, for exanple. He reiterated that the only
guarantee that a sexual offender will not reoffend is to renove
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hi mher from society, adding that the cost of doing so is one
that the |egislature should pay.

2:45: 29 PM

G NGER BRYANT, South Peninsula Haven House, said it 1is
inperative that the bill passes, and remarked how her
organi zation often ends up serving a new set of victins fromthe
sanme perpetrator. Currently, since there is no way to confirm
that a perpetrator isn't re-offending when he/she is put back
into a comunity, he/she wll "just slip under the wres."

Instituting polygraph exam nation requirenents, establishing
[l onger] sentences, and hol ding perpetrators accountable are the

only ways to protect people. She characterized HB 353 as a
vital bill that needs to be passed.

2:47. 37 PM

LESLIE A H EBERT, Attorney at Law, testified in opposition to
the sentencing [provisions of the] bill. She said that in her
practice as |lawer she has seen the facts of a case get
distorted in predictable ways. She offered her understanding

that presunptive sentencing ranges were established in order to
avoi d disparate sentences for simlarly situated offenders, even
sex offenders. But when the presunptive sentencing ranges
beconme too broad, then sone simlarly situated offenders wll
instead get sentences that are wdely different, a situation
that the legislature was attenpting to avoid. For exanple, one
of fender mght be sentenced for 5 years and another m ght be
sentenced for 15 years for the sanme behavior.

M5. HI EBERT also pointed out, for exanple, that sexual assault
in the second degree - currently a class B felony - includes
merely touching soneone wthout his/her consent, and in such
cases it usually comes down to each party arguing whether there
actually was consent and then the jury believing one party over
the other; with such a wi de sentencing range, she posited, even
i nnocent people will avoid having their case go before a jury
because of the Ilikelihood that they w Il get convicted. She
offered her belief that the increased sentences [proposed by
Version F] is just a reflection of society's interest in
puni shing sex offenders, but is witten in such a way that

i nnocent people wll be caught up in it and mght end up
accepting a non-sex offense felony conviction in order to avoid
a sex offense felony conviction and all if its "draconian"
consequences.
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M5. HI EBERT offered an exanple of just such a case, adding her

belief that the proposed increases will result in a lot of
uni nt ended consequences. Furthernore, prosecutorial discretion
will al so result in di sproportionate representation,
i nvestigation, [sentencing], and incarceration. I n concl usi on

she opined that there is no reason to increase the current
presunptive sentencing ranges, since they were only recently
adopted and so haven't been tried and tested.

2:52:49 PM

PH LLIP E. SHANAHAN, Attorney at Law, said that the problem he
sees with the bill is that although the goal of punishing sex
of fenders nore harshly could be a viewed as a | audabl e goal, the
term "sex offender" as currently defined includes people who
have commtted very, very many different types of behaviors. He
went on to say:

I"'m not here to tell you that every person convicted
of a sex offense is not a dangerous person, but it's
al so very, very incorrect to assunme that anybody who's
convicted of a sex offense therefore poses a future

danger. The repeat sex offender cases, perhaps those,
yeah - 1'm not here to tell you that they don't
deserve lengthy jail terns. VWhat | want to talk to

you nore about 1is the sentences that have been
proposes for first time offenders. Traditionally, our
sentencing schene has punished first tinme offenders
with lengthy jail tinme only for the nobst egregious
acts - the penetration, the actual rapes, the
nol estations, the child nol ester cases.

The bill ... [addressing the U S. Suprene Court case
Bl akely v. Wshington, 124 S. C. 2531 (U S., 2004)]
then cane along last year - just this sanme |egislature
- ... and it ... changed the old schene and ... added
some mnimm penalties for the |lower I|evel conduct -
the class B and the class C felonies. That went into
effect in March of 2005. W're now, here, ... 11
nmonths later, and that bill, itself, marked ... quite
a change over the past 25-plus years in Al aska. Qur
presunptive sentencing laws didn't punish first tinme
of fenders for the lower Ilevel conducts with |engthy
jail termns.

The "Blakely bill" actually, in and of itself, changed
that. And | heard Senator Bunde nention that this has
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been worked on long before any of the national
concern, but how long before could it have been when
this sane legislature just less than one year ago did
a conplete overhaul of our sentencing scheme and
adopted new sentences for all or our ... felony
crimes. And what ... this bill now does is change
those sentences that were just increased in Mrch
w thout any chance to really see if they're going to

have any positive inpact, and [they are being]
gquadrupled in sone cases, doubled in sone cases, [and]
in other cases just ... [having] huge ranges that

didn't exist before.
MR. SHANAHAN conti nued:

| think ... [we're falling] into the trap of
conparing the rapist to the person who tries to grab

[his] girlfriend s breast through her clothing and
she says no and then he does it again. |[|s that person
in the sanme category as a person who violently rapes
sonebody? | don't think anyone's going to argue that
they are, but this bill seens to assume that; this
bill talks about increasing penalties for rapists and
child nolesters, but in fact the nunbers that are
being applied to first offenders convicted of the
lower level crines really doesn't make nuch of a
di stinction between the conduct.

And | agree with sone of the testinony earlier that
the broad ranges seem a bit different than we
woul d expect. In the class C felony offense, just to

briefly touch on that one, that can include the
attenpt to touch the breast through the clothing, and
now we've got a range of 1 to 12 years for sonebody
who could be 50 years old and have done not a single
thing wong in their life. And our sentencing schene
has al ways addressed people's history by saying if you
have a bad history you get treated worse later, but
what this bill does is it takes away that sort of
policy and it seens to say, "If you're a first
of fender and you do anything that constitutes, quote
unquote, 'a sex crine,' you nust have hundreds of
victinms and you nust be very, very dangerous, SO we're
going to lock you up for areally long tine."

That's a dramatic change in our |aw Again, | don't
quarrel with the idea of presunptive terns that are
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steep for people who are repeat sex offenders, but we
shoul dn't assunme that every person's a repeat sex
of fender when they have their first offense. And,
finally, Senator Bunde also nentioned that [the]
finding of a single mtigator gives the judge |lots of
ability to reduce penalties, but a true understanding
of the presunptive sentencing bill wll defy that
statement. ... First of all, the nunber of mtigators
are extrenely limted, and they continue to be limted
over the years - nore and nore of them get deleted
from the statutes - and al so, depending upon what the
start of the presunptive term is, a judge can only

reduce the penalties so far. Just as an exanpl e,
[for] the five-year mnimum on the first [class B]
felony ..., the lowest a judge could go is two and a

half years with [a] mtigating factor

MR. SHANAHAN, in conclusion, asked the legislature to take these
i ssues into account when | ooking at the sentences for first tine
of f enders.

CHAIR M@U RE asked M. Shanahan to subnmit witten coments as
wel | .

2:58: 22 PM

REPRESENTATI VE GARA expressed disconfort t hat nei t her a
representative from the Public Defender Agency (PDA) nor a
representative fromthe Ofice of Public Advocacy (OPA) has been
present to comment on bills such as HB 353.

[Chair McGuire turned the gavel over to Representative WI son.]

REPRESENTATI VE GARA offered his understanding that for a first
time sex offender, the current presunptive sentencing range for
an unclassified felony is 8 to 12 years but with aggravators can
be increased to 99 years, and the current presunptive sentencing
range for a class A felony is 5 to 8 years but with aggravators
can be increased to 30 years. He noted that class B and class C
felonies cover a huge range of conduct, one type being sexua

contact, which is defined as touching soneone through clothing.

The current presunptive sentencing ranges are 2 to 4 years for a
class B felony and 1 to 2 years for a class C felony, but wth
aggravators can be increased to 20 years and 10 years
respectively. Thus the ranges are not the full picture; instead
they nmerely provide the judge with sentencing paraneters when
aggravators are not part of the equation. Furthernore, sone of
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the aggravators that justify a higher sentence include crines
that cause physical injury and crimes that manifest deliberate
cruelty to another person, and since both of those types of
crines constitute rape as [society] thinks of it, the sentences
can be increased to the maxi mum

REPRESENTATI VE GARA then asked whether aggravating factors are
part of the main trial.

MR. SHANAHAN said it is hard to say whether they would be,
because the "Blakely bill" is so new. According to his
experience, however, even though aggravating factors do have to
be proven to a jury because of +the Blakely decision, the

practice in many courts has been to do a "bifurcated trial" if
the aggravating factor includes testinony that wouldn't be
relevant to the "guilt or innocence" phase of the trial. In

such instances, the jury wouldn't hear information about the
aggravating factor until after - and only after - deciding guilt
or innocence, and then the jury - usually the same jury - would
be asked to decide whether the state has proven the aggravating
factor beyond a reasonabl e doubt.

3:04: 04 PM

SIDNEY K. BILLINGSLEA, Attorney at Law, relayed that she has
been a crimnal defense |lawer in Al aska for 20 years, and has
substantial experience in defending people who have been accused
of sex crinmes, not all of whom have been guilty. And sone of
them she'd had the good fortune to represent before they were
charged, and so she was able prevent them from being formally
accused of commtting a crine. Sonetimes innocent people are
accused of committing a sexual offenses, and those accusations
are the nost easily nmade accusations, but are the nost difficult
to defend because all a person has to do is say is that it
happened, and there is generally no physical evidence avail abl e,
no physical injury available, and no w tnesses avail able other
than the two individuals involved in the alleged behavior;
therefore accusations can be easily made, for whatever reasons,
by a person desiring to be a victim of these offenses, and they
are very, very traumatic, difficult, expensive, and frightening
to def end.

MS. BILLI NGSLEA surm sed that the value decision the |egislature
is attenpting to make via this legislation is that as a policy
of the state, the decision wll be to "warehouse" sexual
of fenders regardless of their potential for rehabilitation,
regardl ess, to sone degree, of the level of offense they commt.
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To do that, she also surmised, requires that the governnent
dehurmani ze its own citizens to a degree - "you are choosing to
put a citizen in the position that you ... would put an object
to be stored in a box or a warehouse and instead just
[incarcerating] themin prison.” She went on to say:

As a value decision, | think that paying attention to
the factors that cause sexual offenses nay be a better
way to | ook. Sone of the factors that cause ... at
| east two-thirds of the sexual offenses are substance
abuse. | recognized very clearly that that's not an
excuse for [sexual offenses] but it is a causing
factor. ... If you address the substance abuse, which
is ranpant - especially in rural Alaska but the urban
areas are no exception these days - ... you nay very,
very well find yourself with a steep decline in sexua
offenses. ... One of the [other] large ... factors in
causing people to grow up to be sex offenders is that
they were once victinms of sexual offense.

So you're taking yesterday's victim that you express

a great deal of concern - and rightly so - about
today, and then saying, "Ckay, now that you're an
adult and you've conmtted an offense ..., now you are

sonmebody that we are no longer going to regard wth
conpassion; we are going to regard you as sonebody
that needs to be warehoused for potentially ... the
rest of you're productive years."

3:07:57 PM

M5. BILLI NGSLEA opined that the bill will greatly inpact native
Al askans and rural Al askans for a couple of reasons, one being
the high |l evel of substance abuse in small towns. Additionally,
there are some cultural norms in rural communities, such as
younger people being involved with ol der people - for exanple, a
14-year old and an 18-year old, or a 15-year old and a 19-year
old - and if soneone cones in from outside of that community and
sees this type of relationship occurring, it could result in the
ol der person being charged with a class A or class B felony.
She went on to say:

| don't think increased sentences wll deter sex
of fenses any nore than the death penalty deters nurder
- ... that's proved. | think that what mght be a
good idea to think about, if you really want to take
the great leap forward on this bill, is put a sunset
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on it. And [then], if you don't have a decrease in
sexual offenses in "fill in the blank years" - three
years, five years - if you don't have a nmarked
decrease in the percentage of sex offenses prosecuted
in this state, you should sunset it. There's an idea.
QO herwi se, you're just running up your fiscal note
war ehousi ng people and you're not having the desired
effect.

3:10: 09 PM
SUE CHRI STI ANSEN, Bearing Sea Wnen's Goup, said that as a

victim of incest, she wanted to provide the comittee wth
i nformati on about her personal experience:

| don't know exactly when it began, but | would say
around 8 years old and it went on until | was 14 years
ol d. The point of this was that it warped ny whole
outlook on life. It was not until | was 47 years old

and got sober that | realized the inpact of what
it had done to ny life. It gave ne a life sentence.
| am now al nbost 62 years old, | have never forgotten,
| have never gotten over it, and | never wll. The
point is, |I'm managing it. But why are we so intent

on focusing on the poor old perpetrators, and not
val uing and protecting our innocent children?

Now, we've lunped all these kids in there, from the
17-year olds or 16-year olds, and then we've |unped

themin with the 13-year olds. | want a separate bill
t hat manages our children frombirth to 13, the target
age of pedophiles. If you penetrate a 2-year old,

it's a lot different than penetrating a 17-year old,
and that's where we get all nuddled up in here because

people are looking at it and going, "Well, she was 14
or 15." But nobody can quibble with children under
13. O even under 10 - how about |imting it [tO]
between the ages of birth and 10?7 1've seen ... 3-

year olds and 5-year olds wth STDs [sexually
transmtted di seases].

Now, there is no excuse for that culturally or
[ ot herwi se], not now and not ever. ... Thank you very
nmuch.

[ Representative WIlson returned the gavel to Chair MCGuire.]
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3:12: 14 PM

MEGHAN GAUGHAN, Tundra Wnen's Center (TW), said she would be
testifying in support of HB 353. She said she would like to
echo the alarnms regarding the high nunmbers of sexual assaults
and sexual abuse of mnor cases in Al aska. In her work, she
rel ayed, she sees the sane offenders over and over and over
again, and nmany of the sane victins - victimzed from the sane
perpetrators and from different perpetrators. She concurred
with the notion that no one wants to see victins getting
victim zed nore than once. She said that in Bethel and outlying
villages she is neeting people who are afraid to be in their
home towns because offenders are being released early or are
only serving short sentences; this places the responsibility for
a victims safety back on the victinms and their famlies. This
sends the wong nessage to the comunity, that being that
perpetrators can get away wth sexual offenses w thout serving
much jail tine. This also puts the blanme back on the victinms,
she opi ned. She thanked [the legislature] for its efforts to
provi de consistency in sentencing and its efforts to place the
responsibility for these crinmes on the offenders.

3:14: 27 PM

DANIEL E. LIBBEY, Attorney at Law, relayed that he would be
testifying in opposition to the sentencing provisions of HB 353.
He offered that there's definitely not a disagreenent about
serious sexual offenders, but he believes that as a group, first
time offenders can include those who are innocent of the
char ges. He offered an exanple of a case in Juneau that
i nvolved a man who was charged with sexual abuse of a mnor in
the first degree based on his position as a babysitter of a girl
under the age of 13. The girl later admtted that her friend s
mother had "put her up to the trial testinony," and further
di scovery revealed that the nother was seeking custody of the
girl so as to receive noney fromthe state. The judge reversed
the conviction and the district attorney dism ssed the charges,
but not before the defendant had served nore than three years of
jail tinme.

MR. LIBBEY offered his belief that that case illustrates that in
a nunber of these type of cases there sinply is no physical
evi dence, there are no other witnesses, and there is no injury;
in such cases, it sinply "beconmes the evidence of a testifying
witness alone,” and the jury system doesn't provide for the
ability to recognize wongful charges as often as mght be
preferred. Under the proposed Ilegislation, soneone in the
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af orenenti oned defendant's position would be subject to a jail
sentence of 25 to 30 years, and that case was a very difficult
case to defend. M. Libbey suggested that nenbers take such
exanples into account by providing a |ower presunptive
sentencing range for first tine felony offenders and allow ng
the judge to examine the credibility of the evidence so as to be
able reverse a conviction in cases where people have been
wrongful 'y charged.

MR. LIBBEY noted that under [Version F], a mtigating factor
m ght only reduce a sentence to 12 years, adding that it is
frightening to think that sonmeone in the aforenentioned
defendant's situation would be sentenced to 12 years. He asked
that the |egislature consider changing the bill for first tine
of fenders such that they would be given the opportunity to "get
on the right track,"” suggesting that such people are not in the
sanme class as serious offenders, who should be targeted by the
bill.

MR. LIBBEY, in response to questions, provided a few nore
details about the aforenentioned case.

REPRESENTATI VE GRUENBERG nentioned the «crine of suborning
perjury.

3:21: 26 PM

M CHAEL A. MOBERLY, Attorney at Law, relayed that he would be
speaking in opposition to "Version F." Mentioning the issue of
proportionality, he offered his belief that the focus of the
bill is to target a small subset of offenders and determ ne
whet her such broad sweeping increases in the overall sentences
is absolutely necessary. He opined that it may not be necessary
to make the proposed changes, since people haven't yet had an
opportunity to see the effects of the "2003 and 2005 changes to
the law, " characterizing those recent changes as already
addressing those offenders that everyone is nost concerned
about; those recent changes include parole ineligibility for
repeat of fenders, and enhanced sentences.

MR. MOBERLY opined that those recently enacted provisions need
to be given an opportunity to denonstrate whether they have the

effect the proposed bill is aimng for. Furthernore, the fisca
impacts of the recently passed legislation are not yet known,
and so it wll be difficult to gage the additional fiscal
inmpacts of the proposed |egislation. He said that another

concern of his centers on the proposed |anguage pertaining to
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the failure to report sonmeone who has not registered as a sex
of fender or child kidnapper. Al though certain groups of
professionals and licensed individuals have mandatory reporting
requi renents placed on them "common lay citizens" generally
don't have those sanme obligations under the law. Therefore, he
remar ked, he does not believe that notifying the authorities of
a person's failure to register is necessarily the type of
conduct that regular citizens should be obligated to undertake.

MR. MOBERLY, in conclusion, characterized the bill as premature
and unnecessary, and suggested that the legislature should
post pone any action on these issues until after it has had a

chance to review the effects of the recently enacted changes.
3:24:59 PM

CYNTHI A KARLSON, Wnen in Safe Homes (WSH), said that she is
testifying in support HB 353, and that she has the perspective
of both a victimand a victinms advocate. She relayed that she
has seen the effects of sexual assault, on both adults and
m nors, adding that [the legislature] needs to send the nessage
that society will no longer tolerate such crinmes. Sex offenders
reof fend when they are released fromjail, the effects of their
crines on the victinse are long lasting, and so they need to be
hel d account abl e. A victim nust go through counseling, he/she
will have to learn how to trust other people again, and some of
the damage done by sexual offenders is lifelong, |eaving the
victimto pick up the pieces.

M5. KARLSON sai d: "Those of us in Ketchikan want this bill to
pass. W cannot any longer let sex offenders continue to
reof fend and reoffend. Qur children are precious to us, and we
need to hold [sexual offenders] ... accountable. ... A light
sentence sends a nessage to the victim that what happened isn't
that bad.” Wen victins go to court, they have to relive their
assaults all over again, and so to have offenders only get |ight
sentences nmakes victins lose trust in the crimnal justice
system and question whether it is worth the effort to go to
trial.

[ HB 353, Version F, was held over.]
ADJ OURNMENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 3:28 p. m
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