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ACTI ON NARRATI VE

CHAIR LESIL MGURE called the House Judiciary Standing
Commttee neeting to order at 10:10:37 AM Represent ati ves
McCGuire, Anderson, Coghill, Kott, WIson, and Gara (via
t el econf erence) wer e pr esent at t he cal | to or der
Representative Gruenberg arrived as the neeting was in progress.

HOUSE JUD COW TTEE -2- February 11, 2006



HB 373 - ALCCOHOL: TRANSPORT MANUFACTURE, FORFEI TURE

10: 10: 55 AM

CHAI R MGUJ RE announced that the only order of business would be
HOUSE BILL NO 373, "An Act relating to the manufacture and
transportation of alcoholic beverages; relating to forfeitures
of property for violations of alcoholic beverage |aws; and
relating to violations of alcoholic beverage | aws."

10:11: 13 AM

REPRESENTATI VE KEVI N MEYER, Al aska State Legislature, sponsor of
HB 373, offered his belief that everyone is aware of the
probl enms that al cohol can and does cause in rural Al aska. Many
communities have adopted l|ocal options to control or ban the
inportation of alcohol into the comunity. In 2004 Congress
formed the Alaska Rural Justice and Law Enforcenment Conm ssion
("Commi ssion") to study the challenges facing rural Al aska.
This sumer the Conmssion released a draft interim report,
whi ch included reconmended statute changes. Therefore, HB 373
proposes changing the forfeiture statutes to allow the state to
seize alcohol that was transported in violation of the [ ocal
option; property purchased with the proceeds of alcohol sold in
violation of the local option; and firearns that are carried,
used, or visible during the furtherance of a violation.
Furthernore, HB 373 establishes a procedure that addresses the
sei zure and appeal of property. The legislation also defines
the "manufacture"” of alcohol and makes the allowable quantities
of alcohol consistent in statute such that it would be 10.5

liters I n t he presunption section. In concl usi on,
Representative Meyer opined that the changes enconpassed in HB
373 will strengthen law enforcenent in the fight against
al cohol .

REPRESENTATI VE  ANDERSON related that the Cabaret Hot el

Restaurant & Retailer's Association (CHARR) had contacted him
regardi ng whether lowering the limt in Section 1(c)(1l) of the
| egislation places an unfair presunptive burden on individuals
when 10.5 liters is the limt that can be legally shipped.

REPRESENTATI VE MEYER deferred to his staff.

10: 14: 57 AM

M CHAEL PAW.OWBKI, Staff to Representative Kevin Meyer, House
Finance Conmittee, Alaska State Legislature, explained that

HOUSE JUD COWM TTEE - 3- February 11, 2006



under current statutes a package store isn't allowed to send

nore that 10.5 liters per nonth to an individual. However, the
[ possession] limt in Section 1(c)(1l) of HB 373 was |lowered [to
10.5 liters]. The question, he explained, is whether an

individual wth a few liters left from a prior nonth's order
woul d be placed in jeopardy for presunption [if that individua
ordered 10.5 liters of alcohol]. M. Pawl owski pointed out that
an individual can check his/her cupboard to determ ne that
he/she is in possession of less than 10.5 liters [and shoul dn't
order a quantity that would, conbined with what's in the

cupboard, total nore than 10.5 liters]. Furthernore, this is
only of <concern if an individual is charged and accused of
selling the al coholic beverages. "It's only when you get into
the presunptive sentencing part, but it is ... a fair question

about whether or not it's an wunfair burden on people for
possession, " he said.

REPRESENTATI VE MEYER interjected that he is flexible on that
i ssue because one who has three bottles in the cupboard and

orders 10.5 liters nore shouldn't be penalized. He echoed M.
Pawl owski's testinmony that this is only an issue if the
individual is selling the alcohol. He then noted that the

Department of Law (DOL) can al so respond.

10: 16: 50 AM

ED HARRI NGTON, Captai n/ Commander, Al aska Bureau of Al cohol &
Drug Enforcenent, N Detachnent, Dyvision of Alaska State
Troopers, Departnent of Public Safety (DPS), stated that he was
avai | abl e for questions.

REPRESENTATI VE W LSON asked if Captain Harrington feels that HB
373 will make it easier for law enforcenent and communities to
fight the illegal inportation of alcohol.

CAPTAI N HARRI NGTON replied yes. He noted that he was a nenber
of the subconmttee of the Conmm ssion, which recomended the
statutory changes [enconpassed in HB 373]. He highlighted the
addition of the forfeiture |laws, which he characterized as one
of the greatest deterrents for those contenplating bootl eggi ng.

REPRESENTATI VE COGHI LL inquired as to how | aw enforcenent would
notice the difference between the 10.5 liters versus the current
12 liters.

CAPTAI N HARRI NGTON expl ained that the concern is in regard to
the confusion caused by the 10.5 liters versus the 12 liters
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This confusion arises for |aw enforcenent, DOL, and the citizens
at | arge. He relayed that the majority of the alcohol entering
| ocal option communities are 750 mlliliter bottles. Therefore,
the change from 12 liters to 10.5 liters will nean that [an
i ndi vidual could [inport and possess] 14 750-mlliliter bottles
of distilled spirits versus the current allowance of 16 750-
milliliter bottles. Generally, when alcohol is intercepted it's
through the shipping points, whether in Anchorage or rural
conmuni ties.

REPRESENTATI VE COGHI LL asked, "Does that nmmke a difference
between a full case and a broken case?"

CAPTAI N HARRI NGTON answered that he isn't sure about that, but
he offered his recollection that a full case is 12 bottl es.

REPRESENTATI VE COGHI LL said he was trying to determ ne whether
[this change] makes di scovery easier or nore difficult.

CAPTAIN HARRINGTON related that frequently alcohol shipnents
have been repackaged into another container rather than its
original shipping cases.

REPRESENTATI VE W LSON asked if the change to 10.5 liters makes
it easier for |aw enforcenent.

CAPTAIN HARRINGTON replied yes, but clarified that this
| egi sl ati on changes the anobunt to 10.5 liters only for distilled
spirits. He reminded the conmttee that the confusion under the
current statute arises because the anount all onwed for
inportation is 10.5 liters while for the presunptive anount is
12 liters.

10: 22: 36 AM

DOUGLAS B. CGRIFFIN, Director, Alcoholic Beverage Control Board
("ABC Board"), Departnment of Public Safety (DPS), relayed that
he is available for questions and concurred wth Captain
Harrington's comments.

REPRESENTATI VE COGHI LL asked Captain Harrington whether he views
forfeiture [as specified under the bill] as being nore conplex
or clearer, and inquired as to the practical inplications of
st or age.

CAPTAI N HARRI NGTON responded that this legislation will nake it
a bit easier for law enforcenent. Currently, property is seized
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at the tine of the contact or arrest and it's stored until the
case is adjudicated through the court in the crimnal case. The
aforenentioned takes six to nine nonths, and sonetines even a

year to conplete the case. For exanple, in the past year in
Kot zebue one airplane and many outboard notors, snow machines

and vehi cl es have been seized and stored. In Kotzebue there is
limted storage capacity and thus HB 373 will allow a case to be

brought before the court in a civil action, which tends to be a
much qui cker procedure and thus the property wouldn't have to be
stored as | ong.

REPRESENTATI VE COGHI LL asked whet her t he notification
requi renents make any changes practically.

CAPTAI N HARRI NGTON surmised that it wll probably be a bit
burdensonme for DOL in regard to the forfeiture of the property

civilly versus through a crimnal trial. In further response to
Representative Coghill, Captain Harrington opined that allow ng
forfeiture through a civil proceeding will result in the matter

bei ng before the court quicker. He pointed out that practically
the sane |anguage exists in the drug statutes upon which the
| anguage in HB 373 is nodel ed. Although the civil forfeiture in
relation to drugs hasn't been used that often, when it has been
used it has been successful.

10: 28: 50 AM

MR CGRIFFIN, in response to the question as to what occurs
currently with regard to l|icensee conplaints, reiterated that
currently a package store can ship up to 10.5 liters [to an
i ndi vi dual ] | ocated in a comunity wth a |[ocal option

Therefore, [HB 373] doesn't change anything for the package
stores. He opined that there aren't big problenms with the
package stores, although ordering from nore than one package
store in a nonth creates a problem If it was found that the

package stores weren't following the requirenents, he suggested
that they could be prohibited from being able to participate in
that lucrative business. The |arges shipper is Brown Jug, which
he characterized as a good corporate citizen.

REPRESENTATI VE COGHI LL surm sed then that there haven't been any
conplaints to the ABC Board. He then surm sed that the question
is how many streanms [of shipnments of alcohol] can cone into a
village and whether this legislation will make sone headway.

REPRESENTATI VE ANDERSON referred to the Al aska State Troopers
Al aska Bureau of Al cohol and Drug Enforcenent "2004 Annual Drug
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Report", which is included in the commttee packet. Page 7 of
that report outlines the problens related to al cohol, especially
as seen in rural Alaska. Page 8 of the report relates the high
cost of al cohol in rural Al aska versus urban Al aska,
particularly in rel ation to boot | eggi ng oper ati ons.
Representative Anderson opined that perhaps HB 373 is a snall
step in reducing bootl egging. He suggested that one mght find
nore violations fromthe State Troopers than the ABC Board.

CHAIR McGUIRE recalled an incident in which an individual in a
rural area created hone brew, which she indicated suggested that
the nore the state cracks down on bootl egging, the nore creative
peopl e get in evading the |aw.

CAPTAI N HARRI NGTON stated that the [Alaska State Troopers] are
very aggressive about any alcohol in local option communities.
The troopers in the western part of Alaska are constantly
addressing the honme brew issue, which sonetinmes does seem to be
a larger problem when there is success in eradicating the
inportation of alcohol and thus there's an increase in the

manuf acturing of home brew al cohol . Mor eover, successes in the
eradi cation of alcohol also result in increases in the price of
al cohol . Captain Harrington related that the troopers actively

pursue honebrewed al cohol and analyze sanples to show that it
does contain al cohol.

10: 36: 46 AM

REPRESENTATI VE GARA related his understanding that all of the
locals in dry and danp communities know who bootl egs.
Therefore, he questioned whether HB 373 wll really help or
whether there is a larger problem that keeps |aw enforcenent
fromprosecuting in danp and dry comunities.

CAPTAI N HARRI NGTON agreed with Representative Gara that nost
residents of a community know who is dealing in drugs and

al cohol. However, there are many issues surrounding the concept
of citizens comng forward to relate such information to the
t roopers. Currently, there is sone award noney available
through a federal grant for information to help intercept the
drugs and al cohol entering these communities. Still, Captain
Harrington opined that HB 373 will help law enforcenent in its
effort to reduce the flow of alcohol into western Al aska.

Al though HB 373 isn't the magic bullet, it will help, he opined.

REPRESENTATI VE GARA related his assunption that if residents of
a comunity know who the bootleggers are, then so too would
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| ocal law enforcenent. Therefore, he inquired as to what nakes
it difficult to close a bootleg operation.

CAPTAI N HARRI NGTON offered an exanple in which a bootlegger in
None bootlegs via snow nmachine or boat. However, that
bootl egger only sells to a select clientele in the area and | aw
enforcenment hasn't been successful in getting a resident of the
area to cooperate in an undercover capacity. The situation
isn't like a traditional drug or alcohol investigation in which
a confidential informant can be placed in the community because
generally a stranger in a small village would stand out.

REPRESENTATI VE COGHILL referred to the forfeiture provision of
HB 373 on page 3 where the |language "or itens of value purchased
fromthe proceeds” is inserted. He inquired as to how difficult
it will be to determne what itens of value were purchased from
the proceeds of [illegal alcohol sales].

CAPTAI N HARRI NGTON acknow edged that it can be a difficult
i ssue, although frequently there is enough evidence gathered
from statenents of those involved to determ ne what property was
purchased with the proceeds. He specified that often there is a
statenent from the suspect or a famly nenber that the item was
purchased with the proceeds fromthe al cohol sales.

10: 41: 59 AM

ANNE CARPENETI, Assistant Attorney Ceneral, Legal Services
Section-Juneau, Crimnal Division, Departnent of Law (DQL),
related that the DOL supports HB 373. She echoed earlier
sentinment that although HB 373 won't solve all the problens,
every little bit hel ps.

REPRESENTATI VE W LSON referred to page 3, line 23, which read
"If a claimand answer is not filed within the tinme specified,
the property described in the state's allegation nust be ordered
forfeited to the state without further proceedi ngs or show ngs."
She inquired as to what happens if the individual charged with
the violation is found not guilty.

M5. CARPENETI specified that the | anguage on page 3, line 23, is
describing civil forfeiture. She explained that there are a
couple of ways in statute to forfeit property wused in
furtherance of a crine, such as in connection with a crimnal
prosecution in which the individual is convicted, or [the state]
can proceed against the itemitself in a civil proceeding. The
burden of proof is different for each. Most often a crimnal
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proceeding is wutilized. She pointed out that even in a
situation wherein an individual 1is not convicted but 1is
connected with the property, the state still has the burden of
provi ng the behavi or by a preponderance of evidence.

CAPTAI N HARRI NGTON, in response to Chair MQ@iire, confirnmed that
t he al cohol seized is destroyed.

10: 45: 06 AM

REPRESENTATI VE CGRUENBERG surm sed that this legislation 1inks
[ possession of alcohol] to the illegal transportation [of
al cohol] under AS 04.16.125. However, the forfeiture statute
except as its being anended in Section 2(1)(a), doesn't seemto
be tied to the transportation statute. The only reference to
the illegal transportation [of alcohol] is on page 2, line 13
which only allows the forfeiture of the alcoholic beverages.
Ther ef or e, he questioned why AS 04.16.125 (1)-(6) isn't
referenced in paragraph (6), which refers to the nonies,
securities, et cetera that are used in financial transactions.

M5. CARPENETI relayed that AS 04.16.125 (1)-(6) is just a list
of all the things that can be forfeited.

REPRESENTATI VE GRUENBERG pointed out that paragraph (6) only
references the activities prohibited under AS 04.11.010 or in
violation of a local option adopted under AS 04.11.491.
Therefore, he inquired as to why paragraph (c) doesn't also
include violation of AS 04.16.125, which refers to the illegal
transportation [of al coholic beverages].

M5. CARPENETI suggested that one would have to review AS
04.16.220(d) that cross references itens shipped in violation of
the | ocal options. She pointed out that it's added to HB 373 on
page 4, line 2.

REPRESENTATI VE GRUENBERG noted that the |anguage [on page 4,
line 2 conmes into play] only upon conviction. He inquired as to
what would occur with a separate civil action for forfeiture of
a sum of noney when illegal transportation is involved as well.

M5. CARPENETI explained that the l[anguage in Section 4(d)(1) is
anended to reference "AS 04.16.125", which refers to illegal
sendi ng. The next provision, Section 4(d)(2), refers to an in
rem proceeding and all property subject to forfeiture under (a)
of AS 04.16. 220. Ther ef or e, it refers back to AS
04.16.220(a)(6), which is noney. Ms. Carpeneti surmsed that
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Representative G uenberg is questioning why the | anguage doesn't
sinply specify [that property forfeiture] can occur for any
viol ation of this chapter and paragraph (c).

REPRESENTATI VE CGRUENBERG concurred, adding that otherw se the
court has to nove through a |abyrinth.

M5. CARPENETI said that she didn't see a problem with the
| anguage saying "any violation of this chapter,” although she
indicated that it's probably covered under AS 04.11.010 and AS
04.11. 491.

10: 51: 01 AM

REPRESENTATI VE GRUENBERG referred to the |language "itens of
val ue purchased from the proceeds" on page 3, line 3, whereas
t he | anguage on page 3, line 2, refers to "things of value". He

opined that the |anguage seens to inply tangible property. He
then asked if intangi ble property, such as a copyright, would be
considered a thing or an item

M5. CARPENETI rem nded the commttee that the |anguage is taken
directly from the drug forfeiture statute, which has seened to
have been successful in its use. She opined that a copyright
woul d seem as though it would be an item of val ue.

REPRESENTATI VE GRUENBERG referred to page 3, line 4, and the
existing |anguage "derived front. He opined that the
af orenenti oned | anguage nay be fairly narrow because there could
be a financial transaction that could be associated but not
derived from [prohibited activities]. He asked if the |anguage
should be broadened so as not to enter into a semantic gane
regardi ng whether a financial transaction is associated with or
derived from|[prohibited activities].

10: 54: 40 AM

CHAI R MGU RE asked whether there has been an issue in which | aw
enforcement has faced a difficult threshold in obtaining the
t hi ngs of value derived fromthe [prohibited] activity.

REPRESENTATI VE GRUENBERG interjected that he was interested if
such has occurred in another state or jurisdiction.

CAPTAI N HARRI NGTON said that he couldn't recall any specific
issues relating to Representative G uenberg' s concern
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REPRESENTATI VE CGRUENBERG requested that DO. and DPS give
consi deration as to whether the | anguage ought to be broadened.

M5. CARPENETI agreed to do so, but highlighted that the term
"derived from' is a termthat works. She also highlighted that
t he | anguage nmust remain constitutional.

10: 57: 06 AM

REPRESENTATI VE GRUENBERG referred to the |anguage, "firearm that
is visible or carried during or used in furtherance of a
violation of this title" [located on page 3, line 6], and said
that he didn't want a firearm that is nmerely visible to be
seized in [the raid] of a large premse when it didn't have
anything to do with the activity.

MS. CARPENETI infornmed the committee that this |anguage is also
from the drug forfeiture provisions. The state, she opined,
woul d definitely have to show a nexus.

REPRESENTATIVE WLSON inquired as to what constitutes being
"visible".

CHAIR McGU RE noted that the bill also refers to the firearm
being carried during or used in the furtherance of a violation
of this title. She speculated that use of the term"visible" is
probably trying to address those situations in which proof is
i nvol ved. Therefore, if the firearm is visible, then it
woul dn't necessarily have to be proven that the firearm was
carried in furtherance of the crine.

REPRESENTATI VE GRUENBERG pointed out that this would come up in
l[itigation through a civil forfeiture question. He requested
that this | anguage be researched further.

M5. CARPENETI noted that when firearns are visible during the
furtherance of a crinme, situations becone nore dangerous.

REPRESENTATI VE GRUENBERG agreed, and clarified that the question
is whether [the |anguage] is underinclusive. He asked if the
desire is to [seize firearns] when they aren't visible.

M5. CARPENETI opined that the aforementioned could occur under
the "carried" and "used" |anguage.

11: 01: 43 AM
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REPRESENTATI VE GRUENBERG referred to page 3, line 24, and
suggested that the term "nust" ought to be "may" because it's
left to the court to decide whether to order the property to be
forfeited.

M5. CARPENETI suggested that the rationale is that if no one
answers the conplaint, then there's no entry.

REPRESENTATI VE GRUENBERG opi ned that even in a default situation
the court has the discretion to enter a judgnment; for exanple,
if the court feels that there hasn't been a prinma facie case
Representative Guenberg clarified that this is a question of
the order, whether there's a forfeiture or not. He asked
whether it's envisioned that there will be a hearing or the
clerk allowed to enter a default judgmnent.

M5. CARPENETI related her understanding that if no one clains
the property, there would be a summary forfeiture, while if
sonmeone does claimthe property, there would be a hearing.

REPRESENTATI VE GRUENBERG suggested then that Cvil Rule 55(b)(1)
woul d need to be anended. He explained that Gvil Rule 55 only
allows a default judgnent by the clerk if it's a noney judgment.

M5. CARPENETI agreed to | ook at that as well.

REPRESENTATI VE GRUENBERG then referred to page 3, lines 25-28
whi ch he opined seens to place the matter back into the court's
purvi ew rather than the clerk's purview

M5. CARPENETI interjected that the [language on page 3, lines
25-28] speaks to the situation in which soneone answers the
noti ce.

REPRESENTATI VE GRUENBERG drew the committee's attention to the
definition of "manufacture" |ocated on page 4 of HB 373. He
asked if there are ways to nanufacture al cohol wthout sugar.

CAPTAI N HARRI NGTON related that the definition was added at the
request of the al cohol prosecutor for DOL because she was having
difficulty giving jury instructions for the mnufacture of
al cohol . He further related that to his know edge there is no
ot her way to manufacture hone brew w thout sugar.

11: 07: 03 AM
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REPRESENTATI VE CGRUENBERG suggested a conceptual anendnent to
page 3, line 4, such that the language "AS 04.11.010 or in
violation of a |local option adopted under AS 04.11.491" woul d be
replaced with "this title".

M5. CARPENETI said that she would like to contenplate that
because there are many things that don't relate to the sale of
al cohol .

CHAIR McGU RE, upon determning there were no further questions
or witnesses, [closed public testinony].

11: 08: 39 AM

REPRESENTATI VE ANDERSON noved to report HB 373 out of committee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, HB 373 was reported from the
House Judiciary Standing Comrttee.

ADJ OURNVENT

11: 09: 05 AM

There being no further business before the commttee, the House
Judi ciary Standing Conmttee neeting was adjourned at 11:09 a.m
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