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W TNESS REG STER

ANNE CARPENETI, Assistant Attorney General

Legal Services Section-Juneau

Crimnal Division

Department of Law (DQL)

Juneau, Al aska

PCSI TI ON STATEMENT: Responded to questions during discussion of
HB 343; responded to questions during discussion of HB 190.

REPRESENTATI VE BOB LYNN

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Sponsor of HB 343.

JOHN L. GECRGE, Lobbyi st

for American Council of Life Insurers (ACLI)

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 226, provided
comment s and suggested a coupl e of changes.

LISA J. CORRIGAN, Executive Vice President & Chief Operating
O ficer

Al aska Paci fic Bank;

Pr esi dent

Al aska Bankers Associ ation

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 226, provided
coments and expressed support of a proposed anmendnent and hope
that the |egislation passes.

REPRESENTATI VE HARRY CRAWFORD

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Sponsor of HB 190.

DUANE BANNOCK, Director
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Di vision of Mtor Vehicles (DW)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments and responded to
guestions during discussion of HB 190.

DOUG WOOLI VER, Admi ni strative Attorney

Adm ni strative Staff

Ofice of the Adm nistrative Director

Al aska Court System ( ACS)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Responded to questions during discussion of
HB 190.

BRYAN TALBOTT- CLARK, President

Board of Directors

Anchor age Chapter

Mot hers Agai nst Drunk Driving (MADD)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Testified in support of HB 190.

KERRY HENNI NGS, Driver Licensing

Director's Ofice

Di vision of Mdtor Vehicles (DW)

Department of Adm nistration (DOA)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Responded to a question during discussion
of HB 190.

ACTI ON NARRATI VE

CHAIR LESIL MGIRE called the House Judiciary Standing

Conmittee neeting to order at 1:17:07 PM Representati ves
McGQuire, Coghill, WIson, Kott, and Guenberg were present at
the call to order. Representatives Anderson and Gara arrived as

the meeting was in progress.

HB 343 - HARASSMENT

1:18:11 PM

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 343, "An Act relating to harassnent."”

1:18: 43 PM
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REPRESENTATI VE WLSON referred to Amendnent 1, |abeled 24-
LS1002\ G 5, Luckhaupt, 2/8/06, which read:

Page 3, line 4, follow ng "responder":
I nsert "or nedical professional”

Page 3, following |line 8:
Insert a new bill section to read:
"* Sec. 5. AS 12.55.135(j) is amended by adding a
new par agraph to read:

(3) "medi cal professional” neans a person
who is an anesthesiol ogist, dentist, dental hygienist,
heal th ai de, nur se, nurse aid [ sic], nurse
practitioner, nment al health counsel or, physi ci an,
physi ci an assi st ant, psychi atri st, ost eopat h,
psychol ogi st, psychol ogical associate, radiologist,

sur geon, or x-ray technician, or who holds a
substantially simlar position."

REPRESENTATI VE W LSON explained that Anendnent 1 would add
"medi cal professional” to the list of those people for whom a
vi ol ati on agai nst woul d engender a m ni nrum nmandatory sentence of
60 days, and would add a definition of "nmedical professional".
Thus the protection afforded by HB 343 would not stop at the
hospi tal door. She indicated that the proposed definition was
gl eaned, in part, from [the definition of "health care worker"
in] AS 11.41.470, and now also includes dental hygienist and
nurse ai de.

REPRESENTATI VE W LSON nade a notion to adopt Anendnent 1.

REPRESENTATI VE WLSON, in response to questions, indicated that
the definition of "health care worker” in AS 11.41.470 was too
broad for wuse in HB 343 because it included hypnotists,
religious healing practitioners, and chiropractors; and that
dental hygienists and nurse aides could be in situations where
someone spits on them

REPRESENTATI VE GRUENBERG said he is concerned that chiropractors
are not included in the proposed definition.

REPRESENTATI VE WLSON remarked that as a rule, chiropractors are
not in hospitals or in enmergency situations.

REPRESENTATI VE GRUENBERG made a notion to amend Amendnent 1, to

add chiropractors to the proposed definition of "nedica
pr of essi onal ".
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REPRESENTATI VE COCGHI LL asked how that would fit in with the
crime of harassnent. He then acknow edged that chiropractors do
work very closely with people, and indicated that he would not
object to the anmendnent to Amendnent 1.

1: 21: 54 PM

CHAIR MGU RE, indicating that she'd heard no further objection,
announced that the amendnent to Amendnment 1 was adopt ed.

REPRESENTATI VE GRUENBERG said he is renoving his objection.

CHAIR McGUI RE asked whether there were any further objections to
Amendrent 1, as anended. There being none, Anendnent 1, as
anmended, was adopt ed.

1:22:16 PM

REPRESENTATIVE GARA nmde a notion to adopt Concept ual
Amendnent 2, to limt the bill, with regard to saliva, to just
those listed in proposed AS 12.55.135(d), so that it won't apply
in cases where two kids in a schoolyard fight spit on each
ot her.

REPRESENTATI VE GRUENBERG noted that the crinmes outlined in the
bill apply to everyone, and that the bill then provides for a
mandatory mnimum sentence for those found guilty of the new
crinme of harassnent in the first degree if the victimis soneone
listed in proposed AS 12.55.135(d).

REPRESENTATI VE GARA said that for spitting, he wants to |eave
the existing law in place except when it involves the people
listed in proposed AS 12.55.135(d).

1: 25: 06 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal D vision, Departnent of Law (DQL),
relayed that currently, spitting would be prosecuted under the
crime of harassnment, which is a class B m sdeneanor. In
response to a question, she said that the crine of fourth degree
assault is a class A m sdeneanor.

REPRESENTATI VE CGRUENBERG offered hi s under st andi ng t hat
[spitting] could be prosecuted as an assaul t.
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M5. CARPENETI said it would depend on the facts.

1:26: 09 PM
REPRESENTATI VE BOB LYNN, Alaska State Legislature, sponsor of
HB 343, said he would prefer to |leave the bill as is with regard
to saliva.

REPRESENTATI VE GRUENBERG, renmarking that he may have a potentia
conflict of interest, relayed that his son is in a situation
wherein he is sonetinmes subjected to being spit upon. He noted
that spit can carry disease.

M5. CARPENETI nentioned that it is unlikely that the DO. woul d
be able to prosecute spitting as an assault in the fourth degree
unl ess the circunstances were extrene.

REPRESENTATI VE CGRUENBERG surmnised, then, that the prosecution
woul d have to show that the victimwas injured from having been
spit upon. He remarked, therefore, that he likes the bill the
way it is [with regard to saliva].

M5. CARPENETI, in response to a conment, indicated that under
the bill, spitting at someone would fall under the proposed
crime of harassnment in the first degree, a class A m sdeneanor
In response to a question, she offered her belief that it m ght
be possible to, in certain situations, have the behavior of
spitting be subject to a class A m sdeneanor w thout having the
proposed nandatory m ni mum sentence apply.

CHAIR MGQURE offered her under st andi ng that Concept ual
Amendnment 2 proposes to make the crine of harassnment in the
first degree when it involves saliva, and the proposed nandatory
m ni mum sentence, only apply when it involves a victimlisted in
proposed AS 12.55.135(d).

REPRESENTATI VE GARA, in response to a question, said that he
wants other instances involving saliva to be a class B
m sdeneanor.

M5. CARPENETI sought clarification.

REPRESENTATI VE GARA said, "renmain a class B nisdeneanor just for

spitting when it doesn't involve the ... professions that are
addressed in this bill."

HOUSE JUD COWM TTEE -7- February 10, 2006



M5. CARPENETI said that would involve further altering existing
statute.

REPRESENTATI VE COGHI LL said he wants to know why they should
exclude other people from the protection [of a <class A
m sdeneanor] . He said he would speak against Conceptua

Amendnment 2, particularly given that everybody mght at one
point in their life find thensel ves being spit upon. He sought
further clarification regardi ng Conceptual Amendnent 2.

REPRESENTATI VE GARA said that under Conceptual Anmendnent 2,
those not listed in proposed AS 12.55.135(d) would still have
the remedy of charging sonmeone who spit on them with the crine
of harassnent. And if the person doing the spitting had an
i nfectious disease, he surmsed, then a victim not listed in
proposed AS 12.55.135(d) could charge the person with a nore
serious crime on the basis that the spitting occurred with the
intent to cause serious physical injury.

M5. CARPENETI said, "O through reckl ess endangernent.”

REPRESENTATI VE GARA said he sinply wants to exenpt school yard-
fight situations.

M5. CARPENETI acknowl edged that when giving certain groups of
peopl e nore protection than others, it is a policy call as to
who to include.

REPRESENTATI VE COGHI LL suggested that the question is, should
they exclude schoolyard fights, and acknowl edged that maybe
sonetinmes a situation involving a such a fight would warrant
prosecuti on.

1: 34: 10 PM

A roll call vote was taken. Representatives McQuire, Kott, and
Gara voted in favor of Conceptual Anmendnment 2. Represent ati ves
Coghill, W Ilson, Anderson, and Guenberg voted against it.
Therefore, Conceptual Amendnent 2 failed by a vote of 3-4.

1:34: 38 PM

REPRESENTATIVE GARA nmade a notion to adopt Concept ual
Amendnent 3, to alter the bill such that it would allow the
behavior that involves saliva to be a heightened crinme unless
the victimis the initial aggressor. He noted that the self-

defense provisions of current |law contain a simlar caveat, so
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that although one generally has the right to self defense, one
| oses that right when one is the initial aggressor - the person
starting the fight or altercation.

REPRESENTATI VE WLSON objected, and noted that there is a
tendency to think that spitting is "no big deal." However,
spitting is a big deal because it could lead to the spread of
very serious di seases, even fatal diseases.

REPRESENTATI VE GRUENBERG not ed t hat in gang-rel at ed
altercations, the police are tasked with trying to find out who
started an altercation. Therefore, he is concerned about the

practical inplications of Conceptual Anendnent 3.

M5. CARPENETI said the DOL would prefer that such a caveat not
be put in substantive statute, and would prefer instead that the
commttee rely on the current justification statutes. I n
response to a question, she said that she is referring to
AS 11.81.330(a)(1) [and (3)], and offered her belief that [those
statutes are] not limted to serious crinmes against a person.

REPRESENTATI VE GARA said that if M. Carpeneti is convinced that
someone who is provoked into spitting on another person would be
protected from prosecution, then he would be willing to w thdraw
Conceptual Amendnent 3.

M5. CARPENETI said she would give the issue nore thought.

REPRESENTATI VE GRUENBERG suggested that perhaps a letter of
intent mght be in order.

1: 39: 41 PM

M5. CARPENETI, in response to a question, reiterated that she
woul d prefer that a justification not be put into substantive
statute, and that she would research this issue further

CHAIR McGQU RE, in response to conmments, suggested that perhaps
an anendnent addressing Representative Gara's concern could be
crafted before the bill is heard on the House fl oor.

CHAIR MGQU RE announced that Conceptual Amendnent 3 has been
wi t hdr awn.

REPRESENTATI VE GRUENBERG referred to the Al aska Court of Appeals
case, MKillop v. State, thanked [Ms. Carpeneti] for discussing
it wwth him and nentioned that he would be willing to pursue
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the issues raised in that case further at another time should
the DOL wi sh

1:42:31 PM

REPRESENTATI VE KOTT noved to report HB 343, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 343(JUD) was
reported fromthe House Judiciary Standing Commttee.

HB 226 - PERSONAL | NFORVATI ON BREACH

[ Contains brief nention that |anguage of proposed anendnments to
HB 226 was derived from SB 222. ]

1: 43: 04 PM

CHAI R Mc@GUJI RE announced that the next order of business would be
HOUSE BILL NO 226, "An Act relating to breaches of security
involving personal information; and relating to credit report
security freezes." [Before the conmttee was CSHB 226(L&C). ]

REPRESENTATI VE GARA, speaking as the sponsor, relayed that
HB 226 is intended to address situations involving security
breaches at financial conpanies that trade, hold, and supply
i ndi vidual s' personal and financial informtion. At the tine
the bill was started, only 3 or 4 states were responding to this
i ssue, but nore have responded since then. The bill is in
response to a situation that occurred over a year ago, when a
conpany called ChoicePoint, Inc. ("ChoicePoint"), experienced a
security breach that affected about 145,000 clients. Because
California law nmandated that clients be notified of such
security breaches, ChoicePoint notified its clients located in
California, but didn't notify any of its <clients |ocated
el sewhere

REPRESENTATI VE GARA explained that HB 226 is nodeled in part on
two provisions of that California |aw one, when a conpany
rel eases a person's financial information accidentally because
of theft, that conmpany nust notify the person of that security
breach; twd, when a person has an indication that his/her
information is no |onger secure, the person will have the right
to call the three consuner financial information clearinghouses
and have them put a freeze on releasing his/her credit
information to a third party.

1:47:40 PM
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JOHN L. GEORCE, Lobbyist for Anerican Council of Life Insurers
(ACLI), relayed that the ACLI has been working with the sponsor

on this bill and the sponsor has been very accomobdating, and
characterized CSHB 226(L&C) as a better version than the
original bill. He indicated that he has two issues to discuss

and both pertain to | anguage in proposed AS 45.48.390 |ocated on
pages 11-12. Proposed subparagraph (A) indicates that "persona
information" consists of a conbination of an individual's first
nane or first initial, the individual's |ast name, and one or
nore of the followng: the individual's social security nunber;
the nunber of the individual's driver's |license or state
identification card; the individual's account nunber, or credit
card or debit card account nunber; or account passwords,

per sonal identification nunbers, or ot her access codes.
However, he pointed out, proposed subparagraph (B) states that
"per sonal I nformati on” could consi st of one of t he

af orenentioned elenments if it would be sufficient to engage in
or attenpt to engage in the theft of the individual's identity.

MR. GEORGE opined that as witten, this definition is anbi guous;

"personal information" should consist of one or the other,
either what's specified in subparagraph (A or what's specified
i n subparagraph (B). For exanple, under subparagraph (B), a

social security nunber would be sufficient, whereas under
subpar agraph (A), both the individual's name and social security

nunber would be required. He suggested that the renoval of
subparagraph (B) would inprove the bill substantially. He then
referred to the |anguage on page 11, line 23 - which says in
part, "the information elenments are not encrypted" - and said he
is unable to find a definition of encryption. He suggested,
therefore, that the words, "or secured by another neans

rendering the information unreadable" be added; such a change
woul d cover both current and future technology w thout harm ng
the intent of the bill.

MR GEORGE, in response to a question, clarified that his
suggested change would be to replace - on page 11, lines 23-24 -
the words, "or redacted" wth the words: ", redacted, or
secured by anot her nmeans rendering the information unreadabl e".

REPRESENTATI VE GARA offered his belief that neither suggested

change is needed. The term "encrypted" is used in California
he relayed, and opined that a definition of that term is
unneeded. He indicated that sinply saying sonmething is

unreadabl e is vague, whereas if an encrypted itemis released it
won't constitute a security breach. He el aborated:
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W want to say that it's a security breach when
certain personal information is released - part of it
has to be the person's name; we don't really want to
regulate it if the person's nane is not associated

wth the security breach - that's just not really a
big security concern. C That's why, C [in
subpar agraph (A)], it's two pieces of information that
have been released - your nane and then sone

identifying information [such as] your bank account
[ number or] your social security nunber - that's a big
concern. The catchall in [subparagraph] (B) says,
however, [that] there mght be sone circunstances
where even just the release of one piece of this
information is a danger.

And you can inagine where just releasing sonebody's
credit card nunber or bank account nunber by itself

could be a danger to the consuner. So that's why ...
California put this ... [language in its law as well.
So | don't know why you would not want to protect a

consuner if a piece of information, standing by
itself, would be sufficient to allow sonebody to
engage in or attenpt to engage in the theft of the
individual's identity; if it's a piece of information

that endangers the consuner, | think that, standing
alone, is a breach. And, really, again, all [the
conpany has] ... to do is tell the consuner.

REPRESENTATI VE GARA, in response to a question, opined that it
won't be burdensonme for a conpany to determ ne whether there has
been a breach. A conpany should notify an individual if his/her
account nunber, credit card nunber, access code, or password has
been released. He pointed out that the bill only applies if the
conpany knows the information has been breached, and then the
only requirenent is that the conmpany notify the consuner. He
added: "I don't think any conpany's going to have to sort of
sit there and pull there hair out and go, 'Shoot, we released
sonebody's social security nunber, should we tell then? I
think the answer is yes - it's a courtesy."”

1: 55: 36 PM
LISA J. CORRIGAN, Executive Vice President & Chief Operating
Oficer, Al aska Paci fic Bank; Pr esi dent, Al aska Banker s

Associ ation, relayed that Al askan bankers share the concerns of
the sponsor and other nenbers of the commttee, and are
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dedicated to protecting the privacy and security of sensitive
custoner information. In fact, she added, the reputation and
the safety and soundness of the banking industry depends on a
foundation of security and integrity, and the banking industry
knows it has a fiduciary responsibility to its custoners, not
only to protect their noney, but to also protect their sensitive
personal information. She assured the conmttee that the
banki ng industry takes security breaches and all other related
i ssues very seriously.

M5. CORRIGAN relayed that her coments wll pertain to two
provisions located on pages 1 and 2, adding that [her
organi zations] think that the remainder of the bill is great.
She offered her belief that the concerns [she is about to
express] will be adequately addressed via a forthcom ng proposed
amendnent .

1:57:22 PM

IVS. CORRI GAN renmarked that [ subsection (a) of pr oposed
45. 48. 010] appears to appropriately require disclosure of a
breach of security if sensitive, personal information is
reasonably believed to have been acquired by an unauthorized
per son. However, that |anguage doesn't go further to stipulate
that the information has been accessed for unauthorized
purposes. This [lack] is a bit of a difference fromthe banking

"gui dance" that banks already operate under. Since banks are
al ready operating under a conplicated web of federal and state
regul ati ons, whenever possible [banks] would Ilike to see

legislation that's consistent with [the rules] they nust already
conply wth.

M5. CORRIGAN referred to the GammlLeach-Bliley Act (G.BA)
which required banking regulators to issue guidance, and to
continue issuing guidance, to banks. That gui dance requires
banks to <create information security systens; conplete a
conprehensive risk assessnment relating directly to the subject
of HB 226 - the Ilikelihood of, and vulnerability to,
unaut hori zed access to sensitive custoner information; and to
subsequently develop and inplenent a response program -
basically disaster response in an electronic format - that would
be used any tine the bank felt there was reason to believe that
there could be harmto a customer or a customer base.

MS. CORRI GAN expl ained that the aforenentioned response program

requires banks to begin an immediate investigation if they
believe that a security breach may have occurred, and then they
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are required to determne the likelihood that the sensitive
information has or will be m sused. A concern, she relayed is
that it 1is possible that an wunauthorized individual could
i nadvertently conme into contact with or cone into possession of
sensitive information wthout nmeaning any harm and [her
organi zations believe] that it is not the sponsor's intent to

have the bill apply in such situations and so want to ensure
that language in the bill recognizes that, because if a bank
believes that it is reasonably possible that msuse will occur,

then the bank is already required to go through the
aforenentioned notification process and notify customers,
banki ng regul ators, federal authorities, et cetera.

MS. CORRI GAN said that the Al aska Banking Association supports a
forthcom ng proposed anendnent because it believes that the
amendnment will clarify that the information would have to have
been accessed for a purpose not authorized by the state
resi dent; this adds the ©piece that the Al aska Banking
Associ ation felt was mssing - that it is an unauthorized person
who has wunauthorized access to sensitive information and is
using it for unauthorized purposes or there is reason to believe
t hat he/ she coul d.

2:00: 51 PM

M5. CORRI GAN then drew nenbers' attention to page 2, lines 7-10
- proposed AS 45.48.020 - which provides that a business nmay
delay disclosing a security breach to custoners if the
Department of Law (DOL) has an ongoing investigation that could

be conpromsed by that disclosure. The Al aska Banking
Association is asking that that exception be broadened to
include all appropriate |aw enforcenent agencies; banks are
already required to have a Ilot of <contact wth federal
authorities in situations involving suspected or ongoing
crimnal activity. She offered her wunderstanding that the
forthcom ng proposed anendnent wll address this concern as
wel | . She concluded by saying that with the inclusion of her

af orenenti oned proposed changes, [her organizations] think that
HB 226 is good | egislation and hope it passes.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 226.

REPRESENTATI VE CRUENBERG referred to the |anguage on page 12,
lines 3-5, and relayed that his staff is researching whether
that |anguage is identical to the language in California |aw
He said he supports the bill, but added that that |anguage
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currently seens to read that the crime is a crinme if it's a
crinme; in other words, it's an identifier if it's sufficient to
cause a crinme, which is a circular argunent.

2:02: 59 PM

REPRESENTATI VE GARA made a notion to adopt Amendnent 1, which
read [original punctuation provided]:

Page 5, line 2 followi ng "A"
Del ete "consuner"
| nsert "credit"

Page 11, line 16
Delete "or conflicts with"

REPRESENTATI VE COGHI LL obj ected for the purpose of discussion.
REPRESENTATI VE GARA expl ained that the first part of Anmendnent 1
corrects a typographical error and the second part provides a

cl eaner way of dealing with a federal preenption.

REPRESENTATI VE COGHI LL renoved his objection.

REPRESENTATI VE GRUENBERG said he supports Anmendnment 1. He
remar ked, though, that proposed AS 45.48.300 - which is being
altered by the second portion of Anendnent 1 - is not even

necessary because it is always the law that federal |aw preenpts
state | aw

REPRESENTATIVE GARA said he wuld be receptive to taking
[ proposed AS 45.48.300] out of the bill on the House floor if
Representative Guenberg can show that there is already a
general preenption provision.

REPRESENTATI VE GRUENBERG said there isn't one now, and is
ponderi ng whether the commttee would consider adding a genera
preenption provision to Title 1.

REPRESENTATIVE COGHI LL said he'd prefer to consider that
guestion separately fromtheir debate on HB 226.

2:06: 37 PM
CHAIR McGQU RE noted that the issue of severability has been

debated, and that sonetinmes a specific clause pertaining to
severability is put in legislation and sonetines severability is
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viewed as a given. She concurred that the general rule is that
if there is a federal law on a particular subject, it would
preenpt state law, but pointed out that this issue can be nore
conplicated when it pertains to certain areas of the | aw

REPRESENTATIVE COGHI LL said he would not want to concede
anything [to the federal government] that he did not have to.

CHAIR MGU RE said she thinks it's appropriate to keep [ proposed
AS 45.48.300] in the bill.

CHAI R McGU RE asked whether there were any further objections to
Amendnent 1. There being none, Anendnent 1 was adopt ed.

2:07:51 PM

REPRESENTATIVE GARA nmade a notion to adopt [ Concept ual ]
Amendrent 2, which read [original punctuation provided]:

Page 1, line 12 foll ow ng "person,"”

Insert "for a purpose not authorized by the state
resi dent”

Del ete "due to the breach"

Page 2 lines 7 follow ng "Enforcenent."

Delete all material through page 2, line 10.

Insert "Notice of the breach nmay be delayed if an
appropriate |aw enforcenent agency determ nes that

notification wil | interfere with a crimna
i nvestigation and provi des t he busi ness or
governnmental entity with a witten request for the
del ay. However, the business or governnental entity
shal | notify the state resident as soon as
notification wll no Jlonger interfere wth the

i nvestigation.”
REPRESENTATI VE COGHI LL obj ected for the purpose of discussion.
REPRESENTATI VE  GARA i ndi cated t hat t he first part of

[ Conceptual] Amendnment 2 addresses Ms. Corrigan's first stated
concern, and the second part of |[Conceptual] Anendnent 2

addresses her second stated concern. Wth the adoption of
[ Conceptual] Anmendnent 2, if there is a breach but it's a
harm ess breach, then the bill won't apply, and a delay in
notifying the custoner of a security breach wll tenporarily be
allowed if the conpany is told, in witing, by any appropriate
| aw enforcenent agency that such notification wll interfere
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with a crimnal investigation, though once |law enforcenment is no
| onger concerned about notification, then the custoner mnust be
notified.

2: 09: 59 PM

CHAIR MGJURE said she wuld not want the first part of
[ Conceptual] Amendment 2 to be used as an excuse [to not provide
notification]. She offered her recollection that in the
Choi cePoi nt case, the conpany offered the defense that although
it knew about the security breach, it didn't think that it was
going to cause any harm She said she wants it to be very clear
that conpanies have a duty to investigate the reasonabl eness of
whet her the breach would cause harm and that it isn't an
automati c defense for the conpany to sinply say it didn't think
it woul d.

REPRESENTATI VE CGRUENBERG referred to the Ilast sentence of
[ Conceptual ] Amendnent 2 and suggested that it be changed to say
that the law enforcenent agency nust notify the conpany [or
governmental entity] in witing that the customer notification
process will no longer interfere with the crimnal investigation
and thus may begin. In response to a comment, he clarified that
he would like the |Iaw enforcenent agency to also have a duty to
notify.

REPRESENTATI VE GRUENBERG nade a notion to conceptually anmend
[ Conceptual] Anmendnent 2, to rewite the final sentence such
that the investigating |aw enforcenent agency shall notify the
busi ness or governnental entity as soon as the investigation is
sufficiently conplete that the business can notify the consuner.
At that point, he added, the [business] nust notify the
consuner.

CHAIR MGJURE noted however that investigations can take
decades. Therefore she would prefer the phrase, "will no |onger
interfere with the investigation"

REPRESENTATI VE GRUENBERG i ndi cated that he is anenable to such a
change to the conceptual anendnment to [Conceptual] Amendnment 2,
to have it say, "the investigating |aw enforcenent agency shal

notify the business or governnental entity as soon as

notification will no longer interfere with the investigation and
at that point the business or governmental [entity] nust notify
the consuner”. There being no objection, [ Concept ual |

Anmendment 2 was anended.
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CHAI R McGU RE asked whether there were any further objections to
[ Conceptual] Anendnent 2, as anended. There being none,
[ Conceptual] Amendnent 2, as anended, was adopt ed.

2:16: 08 PM

REPRESENTATIVE GARA made a notion to adopt [ Conceptual]
Amendnent 3, which read [original punctuation provided]:

Page 6, line 15 follow ng "than"

I nsert a new subsection to read:

" (1) $3 for the first time that the consumer
pl aces a security freeze in a five year period under
AS 45. 48. 100"

Page 6, line 16 foll ow ng "each"
I nsert "subsequent"”

Page 6, line 16
Delete (1)
| nsert (2)

Page 6, line 19
Delete (2)
I nsert (3)

Page 12 following line 5
Insert a new bill section to read:

" CONTI NGENT EFFECT OF AS 45.48.160(a)(1) . If a court
of conpetent jurisdiction whose decisions are binding
in this state enters a final judgnent that the charges
rendered in AS 45.48.160(a)(1l) are wunconstitutional,
then the charges shall be as stated in AS
45.48.160(a)(2), (a)(3) and AS 45.48.160(b)."

REPRESENTATI VE COGHI LL objected for the purpose of discussion.

REPRESENTATI VE  GARA said that he took care to mrror
California' s conprehensive approach. However, California allows
a credit-reporting agency to charge $10 and $12 to either place
or renove a freeze. That anpbunt seens significant, he renarked,
and so Conceptual Amendnent 3 provides for a $3 charge for a
first tinme request within a five year period, and includes
condi tional |anguage which says that if a court finds that it is

unconstitutional to inpose the |ower charge then it wll default
to the $10 and $12 charges. He pointed out that under |anguage
currently in the bill, a person may place or renbve a security
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freeze without charge if he/she provides a credit reporting
agency with proof that he/she, in good faith, filed a police
report stating that his/her [personal information has been
br eached] .

REPRESENTATI VE COGHI LL renoved his objection.

CHAI R Mc@GU RE asked whether there were any further objections to
Concept ual Amendment 3. There being none, Concept ual
Amendnent 3 was adopt ed.

2:19: 06 PM

REPRESENTATIVE GARA nmde a notion to adopt Concept ual
Amendrent 4, whi ch, along with a note, read [original
punct uation provided]:

Page 6, line 14

Insert a new bill section to read:

"Sec. 45.48.150. Prohibition. Wen dealing with a
third party, a credit reporting agency may not
suggest, state, or inply that a consuner's security
freeze reflects a negative credit score, history,
report, or rating”

Page 7, line 12

Insert a new bill section to read:

"Sec. 45.48.190. Notification after violation.
If a credit reporting agency violates a security
freeze by releasing a consuner's credit report or
information derived fromthe credit report, the credit
reporting agency shall notify the consunmer within five
busi ness days after the release, and the information
in the notice nust include an identification of the
information released and of the third party who
received the information."

Renunber followi ng bill sections accordingly.

[ Note: Taken from SB222]
CHAI R McGUI RE obj ected for the purpose of discussion.
REPRESENTATI VE GARA relayed that SB 222 addresses many nore
subj ects than HB 226, and Conceptual Amendnent 4, which contains

| anguage from SB 222, says in the first part that if a third
party contacts a credit reporting agency, the agency nmay not
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suggest, state, or inmply that a freeze on a consuner's
information reflects a negative credit score, history, report,
or rating.

CHAIR MGU RE renoved her objection, and asked whether there
were any further objections. There being none, Conceptual
Amendnent 4 was adopt ed.

REPRESENTATIVE GARA, in response to a question regarding
Conceptual Anmendnent 3, relayed that he doesn't believe that the
| ower charge of $3 proposed via Conceptual Anendnent 3 wll
violate the [federal] commerce clause but he is including the
contingent effect clause just in case the proposed |ower charge
rai ses that issue.

2:22: 11 PM

REPRESENTATIVE GARA nmade a notion to adopt Concept ual
Amendnent 5, whi ch, along with a note, read [original
punct uati on provided]:

Page 11, line 14

Insert a new article in the bill to read:

"Article 3. Right to File Police Report Regarding
I dentity Theft."
Sec. 45.48.300. Right to file police report regarding
identity theft. (a) Even if the local |aw enforcenent
agency does not have jurisdiction over the theft of an
individual's identity, if an individual who has
| earned or reasonably suspects the individual has been
the victimof identity theft contacts, for the purpose
of filing a conplaint, a local |aw enforcenent agency
that has jurisdiction over the individual's actual
pl ace of residence, the local |aw enforcenment agency
shall nake a report of the matter and provide the
individual with a copy of the report. The | ocal |aw
enforcement agency may refer the mtter to a |aw
enforcenment agency in a different jurisdiction.
(b) This section is not intended to interfere with the

discretion of a local I|aw enforcenent agency to
allocate its resources to the investigation of crine.
A local Ilaw enforcenent agency is not required to

count a conplaint filed under (a) of this section as
an open case for purposes that include conpiling
statistics on its open cases.
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Sec. 45. 48. 390. Definitions. In AS 45.48.300 -

45. 48. 390
(1) "crinme" has the neaning given in AS 11.81.900
(2) "identity theft" nmeans the theft of the

identity of an individual;
(3) "victim nmeans an individual who is the
victimof identity theft.

Renunber followi ng bill sections accordingly.
[ Language taken from SB222]

REPRESENTATI VE GARA nentioned that he'd gotten this |anguage
from SB 222 as well, and that it addresses a person's ability to
file a police report regarding identity theft.

REPRESENTATI VE  ANDERSON obj ect ed, and asked whether this
| anguage wi Il engender a fiscal note.

REPRESENTATI VE GARA acknow edged that this | anguage m ght have a
m nor fiscal inpact, and explained that Conceptual Anmendnent 5
specifies that |aw enforcenent shall allow a person to file a
report and thereby obtain a free security freeze; he noted that
[ under Conceptual Anendnent 5] a |aw enforcenment agency wll not
be required to investigate a situation outlined in the report.

REPRESENTATI VE ANDERSON said he wll be nmaintaining his
obj ection because he thinks the proposed requirenent to allow
people to file the aforenentioned reports will be too burdensone

on | aw enf orcenent agenci es.

REPRESENTATI VE GARA reiterated that Conceptual Amendnment 5
stipulates that |law enforcenent will not have to take any action
on such reports.

REPRESENTATI VE ANDERSON argued that |aw enforcenent agencies

will still have to fill out the reports.

2:24.56 PM

A roll call vote was taken. Representatives MGQuire, Coghill
Wl son, Guenberg, and Gara voted in favor of Conceptual
Amendrent 5. Representati ves Anderson and Kott voted against
it. Therefore, Conceptual Amendnent 5 was adopted by a vote of
5- 2.
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CHAIR MGU RE encouraged Representative Gara to have soneone
from | aw enforcenent available to address this issue when the
bill is heard in the House Fi nance Committee.

REPRESENTATI VE GARA agreed to do so, and asked Representative
Anderson to contact | aw enforcenent.

REPRESENTATI VE ANDERSON i ndi cated that he woul d.
2:26: 05 PM

REPRESENTATIVE GARA nmade a notion to adopt Concept ual
Amendnent 6, which read [original punctuation provided]:

Page 2, line 16 following "(3)"
I nsert "by substitute notice"

Page 2, line 17 follow ng "$250, 000, "
| nsert "or"

Page 3, line 5-7

Delete "if the enployee or agent does not use the
personal information for a purpose unrelated to the
activities of the business or governnental entity and
does not make further wunauthorized disclosure of the
personal information."

I nsert "provided that the personal information is
not used or subj ect to further unaut hori zed
di scl osure. ™

Page 3, line 12 follow ng "recover the"
I nsert "actual"

CHAI R McGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GARA referred to the portion of Conceptual
Amendnent 6 that proposes a change to page 2, |ine 16.

CHAIR M@QU RE said she doesn't know what the term "substitute
noti ce" neans.

REPRESENTATI VE COGHI LL pointed out that [paragraphs (1)-(3)]
di rect how a business or government shall make the disclosure.

REPRESENTATI VE GRUENBERG asked whether the term "substitute

notices" is defined [in statute], or, if not, who would decide
what it neans, or is it defined on lines 20-25 of page 2. | f
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the latter is the case, he remarked, then he would suggest
di vidi ng Conceptual Anmendnent 6 into parts and anending it such
that it would add to page 2, line 19, the word, "substitute"
bet ween the words, "provide notice".

REPRESENTATIVE GARA nade a notion to anend Conceptual
Amendnent 6, to delete the change proposed to page 2, |ine 16.
There being no objection, Conceptual Amendnent 6 was anended.

REPRESENTATI VE GARA referred to the portion of Conceptual
Amendnent 6, as anended, that proposes a change to page 2, line
17, and characterized this as a technical change.

2:29: 29 PM

REPRESENTATI VE GARA referred to the portion of Conceptual
Amendnent 6, as anended, that proposes a change to page 3, |ines
5-7, and explained that the new proposed |anguage would track
California statute; although both the current |anguage of the
bill and the new proposed |anguage seem to say the sane thing,
as a matter of caution he would prefer to use the |anguage in
California | aw

REPRESENTATI VE GRUENBERG asked that Conceptual Anendnent 6, as
amended, be di vi ded.

CHAIR MGU RE suggested instead that Representative G uenberg
sinply state his concerns.

REPRESENTATI VE GRUENBERG, referring to the portion of Conceptua
Amendnent 6, as anended, that proposes a change to page 3, line
12, offered his belief that "actual damages” mght be read to
mean special damages only as opposed to general damages, and
since an wunauthorized disclosure could ruin a person, they
should not Iimt the danage award to actual damages.

REPRESENTATI VE GARA said his [initial thought] 1is that both
"danmages” and "actual danmges" nean "conpensatory danages", but
he is wlling to [delete that proposed change from Conceptua
Amendrent 6, as anended].

REPRESENTATI VE GRUENBERG said he would be nore confortable if
the term "actual" was not i ncl uded.

REPRESENTATI VE GRUENBERG nmade a notion to agai n anmend Conceptua
Amendnent 6, as anended, by deleting the portion that proposes a
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change to page 3, line 12. There being no objection, the second
anmendnent to Conceptual Anendnent 6, as anended, was adopt ed.

CHAI R McGU RE asked whether there were any further objections to
Conceptual Anmendnent 6, as anmended tw ce. There being none,
Conceptual Amendnent 6, as anended tw ce, was adopted.

REPRESENTATI VE ANDERSON offered his belief that M. George's
concern regarding encryption warrants further attention as the
bill noves through the process.

REPRESENTATI VE GARA agr eed.

REPRESENTATI VE CGRUENBERG, referring to proposed AS 45.48. 390,
said it seens to him that anything in subparagraph (A would
necessarily be in subparagraph (B). Referring to the actual
| anguage in California's law pertaining to this issue, he
characterized that |anguage as quite clear and well drafted. He
asked Representative Gara whether he would be anenable to
replacing the language currently in proposed AS 45.48.390 wth
the language in California | aw, which read:

For purposes of this section, "personal infornmation"
means an individual's first name or first initial and
| ast nane in conbination with any one or nore of the
following data elenments, when either the nane or the
data el enents are not encrypted:

(1) Social security nunber.

(2) Driver's license nunber or California
I dentification Card nunber

(3) Account nunber, credit or debit card nunber,
in conbination with any required security code, access
code, or passwrd that would permt access to an
i ndi vidual's financial account.

REPRESENTATI VE GARA sai d he thinks that Representative G uenberg
is correct on this issue and that [M. George] has a valid
concern.

2:35:58 PM

REPRESENTATI VE GRUENBERG nmde a notion to adopt Conceptual
Amendrent 7, to replace the language currently in proposed AS
45.48.390 with the language in California | aw except that Al aska
terms be used in place of California terns. There being no
obj ection, Conceptual Anendnent 7 was adopt ed.
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2:37:01 PM

REPRESENTATI VE WLSON, after noting that she'd had her persona

information stolen in the past, noved to report CSHB 226(L&C),
as anmended, out of conmttee with individual recomendations and
t he acconpanying fiscal notes. There being no objection, CSHB
226(JUD) was reported from the House Judiciary Standing
Comm ttee.

HB 190 - REQUI RED | D FOR PURCHASI NG ALCOHOL

2:38: 05 PM

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 190, "An Act relating to the purchase of
al coholic beverages and to requiring identification to buy
al coholic bever ages; requiring driver's i censes and
identification cards to be marked if a person is restricted from
consum ng al coholic beverages as a result of a conviction or
condition of probation or parole.” [Before the commttee was
CSHB 190( L&C) . ]

2:38:29 PM

REPRESENTATI VE HARRY CRAWORD, Al aska State Legislature, sponsor
of HB 190, relayed that during the interim he'd had the
opportunity to consider the question of what can be done to
prevent the sort of situation in which he found hinself |ast
year when his wife was struck by a drunk driver. House Bill 190
is intended to stop people from getting alcohol, from getting
drunk, from getting to the point where they kill and mim
peopl e. Currently, judges wll order people who are convicted
of felony driving under the influence (DU) to not buy or
consune alcohol or enter premses where alcohol is sold;
however, those orders aren't enforced because there is not yet a
way to identify such people.

REPRESENTATI VE CRAWORD said that HB 190 would require that
driver's licenses or state identification (ID) cards be nmarked
so that everyone could identify those who' ve been convicted of
DU . A prior version of the bill required establishnent owners
to be responsible for checking IDs for such marking, but that
concept didn't have statewide support, and so the current
version of HB 190 - CSHB 190(L&C) - makes the checking of |1Ds by
establishment owners voluntarily. If an establishnment owner
does choose to check soneone's ID and finds the narking that
i ndi cates the person has been ordered by the court to not buy or
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consune al cohol or enter prem ses where alcohol is sold, the
establishment owner could collect a civil damges award of
$1,000. He noted that he'd borrowed the civil fine concept from
| egi slation pertaining to mnor consum ng.

REPRESENTATI VE CRAWORD relayed that Brown Jug, Inc. ("Brown
Jug"), had expressed a willingness to incorporate the checking
of IDs for court order designations into its current practices.

REPRESENTATI VE ANDERSON asked Representative Crawford whether
he's consulted with the Cabaret Hotel Restaurant & Retailer's
Associ ation (CHARR) regarding this bill.

REPRESENTATI VE CRAWFORD indicated that he had but doesn't yet
have anything in witing. Hi s understanding is that as |ong as
the proposal is voluntary, CHARR would have no objection to
checking I Ds for evidence of court orders.

2:45: 31 PM

REPRESENTATI VE CRAWFORD, in response to a question, explained
that the first portion of Section 1 specifies that the person
who has been ordered by the court to not buy or consunme al cohol
or enter pren ses where alcohol is sold may not do so; CSHB
190(L&C) does not require an establishnment owner to check |IDs
for such court orders.

REPRESENTATI VE  ANDERSON expressed favor wth the concept
enbodied in CSHB 190(L&C), and concern that IDs will soon start
contai ning nore and nore information about a person.

REPRESENTATI VE CRAWORD noted that the strip on the back of
driver's licenses already provides certain information [as
described in AS 28.15.111(a)].

REPRESENTATI VE GRUENBERG said he supports the bill, but he is
guestioning whether a stigna will be placed on a person with an
ID marked in the manner being proposed; a stigma, for exanple,
that could influence a job interview

CHAIR McGQUI RE said she agrees with the goals of the bill, but
guestions whether marking one's ID in the fashion proposed would
be considered "cruel and unusual"™ punishment in that it would
constitute continued punishnment - further punishnment neted out
after one serves his/her time and pays his/her fines and
penal ti es.
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REPRESENTATI VE CRAWFORD acknow edged that having one's | D nmarked
in the proposed manner could be sonmewhat of a stigma, but opined
t hat people should know that one is not to have al cohol or enter
onto prem ses that serve al cohol. He offered his understanding
that such a mark can be renoved once the court order has been
sati sfied/renoved.

CHAIR McGUI RE noted that sone states mark the license plates of
t hose who' ve been convicted of DU, and asked whether anyone has
| ooked into the constitutional aspects of marking IDs in the
manner proposed.

2:51: 20 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal D vision, Departnent of Law (DQ.),
indicated that she's not yet researched that issue, but added
that she would be surprised if there are any constitutional
ram fications given that an ID would only be marked for a
[imted period of tine.

CHAI R M GUJ RE asked what such a nmark woul d | ook 1i ke.

REPRESENTATI VE CRAWFORD said that the D vision of Mtor Vehicles
(DW) woul d resol ve that issue.

2:52:12 PM

DUANE BANNOCK, Director, Dyvision of WMtor Vehicles (DW),
Department of Admnistration (DOA), relayed that he is not
famliar with any state that uses such a mark and so he cannot
answer that particular question. He said that CSHB 190(L&C)
still causes the DW concern because currently there is not a
direct link of communication between the DW and the Al aska
Court System and thus there is no way for the DW to determ ne
who has been court ordered to not buy or consune alcohol or
enter prem ses where alcohol is sold. And even though Section 2
of the bill states in part, "the person has been ordered to
refrain from consum ng al coholic beverages as part of a sentence
for conviction of a crime under AS 28.35.030 or as a condition
of probation or parole”, the DW doesn't have any idea what
woul d be expected in terns of how many "custoners" it could be
dealing with and what would be expected if the court sinply
faxes over court orders. For exanple, would the DW be expected
to revoke the driver's privilege until the driver cane to the
DW to get another driver's license, and is there a tine frane
i nvol ved? So although the DW understands Section 4 of the

HOUSE JUD COWM TTEE -27- February 10, 2006



bill, the DW is concerned about how it will get the information
inatinly manner so as to be able to act accordingly.

REPRESENTATI VE ANDERSON asked whether the establishnent owner
woul d be held accountable by the Alcoholic Beverage Control
Board ("ABC Board") if he/she failed to identify soneone as
havi ng been ordered by the court to not buy or consunme al cohol
or enter prem ses where alcohol is sold, what the fiscal inpact
will be on the DW, and whether an individual would be held
liable for providing alcohol to sonmeone who has been ordered by
the court to not buy or consune alcohol or enter prem ses where
al cohol is sold.

2:55:42 PM

REPRESENTATI VE CRAWORD answered that the establishnment owner
would not be liable for failing to identify such individuals,
and that the DW would be able charge those who nust get a
marked ID with the cost associated issuing those |Ds.

MR.  BANNOCK, in response to a question, said it wll be
difficult to determne the bill's fiscal inpact on the DW. He
noted that currently, every dollar the DW collects is "defined"
by either statutory or regulatory authority, and so he is
presum ng that the sponsor and the commttee recognize that in
order for the DW to conply with the bill, there will be a cost
to the DW. And although the intent m ght be for the people who
have to get a marked ID to be the ones paying that cost, this
will require a statutory change because currently the cost of
licensure is the sanme for everyone and the DW does not get to
rai se the rate.

REPRESENTATI VE CRAWFORD, in response to Representati ve
Anderson's third question, offered his understanding that it is
al ready against the law for an individual to provide alcohol to
sonmeone who has been ordered by the court to not buy or consune

al cohol or enter prem ses where alcohol is sold, though that
individual is not responsible for checking sonmeone else's ID
the bill wll not change current law in that regard.

CHAIR McGQUI RE asked Representative Crawford whether he's had a
chance to work out the details of cost and expectation with the
DIW.

REPRESENTATI VE CRAWFORD said he'd thought that that issue had

been resolved and so he will take further steps [to ensure that
it is], adding that he would be anenable to an anmendnent on that
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i ssue. There are people being killed and nainmed everyday, he
remar ked, adding HB 190 differs from past attenpts in that it
establishes a voluntary program that will provide establishnent
owers with the financial incentive to check IDs for court
orders; something nust be done to stop alcohol fromgetting into
the hands of those that are causing the nost trouble, those that
continue to drink and drive. He explained that the person who
struck his wife had a blood al cohol concentration (BAC) of .38,
and offered his belief that one cannot get to that point of
i ntoxication without having had a lot of practice; the person
was a "multiple, repeat offender,” and this is the type of
person he is targeting.

3:01: 02 PM

REPRESENTATI VE GARA suggested that they consider a conceptual
amendnent that would provide the DW wth the authority to
charge an enhanced fee for those that nust get a marked ID.

CHAIR MGU RE indicated that another issue for the DW to
address would be how it will go about putting an appropriate
program in place. She asked M. Bannock whether he would I|ike
the legislation to speak to that issue or whether he would
prefer that the details get worked out as the DW sees fit.

MR. BANNOCK, contrary to an earlier comment, said that the DW
does have a communication link with the ACS, but pointed out
that probation and parole situations are handled by the
Departnment of Corrections (DOC), which is not linked at all to
t he DW. One question that wll need to be addressed is what
happens to the person referred to in Section 2. For exanpl e,
will he/she be required to surrender his/her unmarked 1D? He
poi nted out that people frequently conme into the DW and sign an
affidavit saying they've lost their ID, therefore, if sonmeone
has to get a marked ID but clains that he/she |ost his/her
unmarked 1D, he/she will have both IDs and will be able to use
the one that suits himher.

MR. BANNOCK said that the DW concurs with the sponsor that
sormet hing needs to be done about Al aska's drunk driver problem
but from the DW's perspective, the cost/benefit ratio nust be

consi der ed. Also, if this bill passes, who, then, won't be
buying alcohol, and what wll happen if a person refuses to
obtain a marked 1D. Al t hough vendors w Il have the option of
checking soneone's ID for court orders, the bill doesn't speak
to whether a person under a court order will be required to get
a marked |ID. The DW wll do as directed, he assured the
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committee, but the question remains of how to inplenent the
proposed program "exactly how are we going to get the
informati on, what do we do with it, and is it just as nuch of a
voluntary programfor the person as it is for the vendor."

REPRESENTATI VE  CRAWFORD requested that the DW provide
suggestions for change. He posited that if a person refuses to
get a marked ID, then he/she may be refused service 1in
establishments that are voluntarily checking IDs for court
or ders. He reiterated that the intent of the bill is to cut
down on the nunber of people who buy al cohol when they have been
ordered not to, and suggested that the $1,000 [civil] fine wll
be a good incentive for establishnment owners to assist in
st oppi ng probl em dri nkers. He indicated that he is anenable to
working with the DW to resolve its concerns, and opined that it
won't be that hard for the DW to inplenment the proposed
program

REPRESENTATI VE GARA asked whether a having a DU conviction
mandates that one turn in one's |icense.

REPRESENTATI VE CRAWORD offered his understanding that a first-
time DU conviction wouldn't nandate such.

3:10: 10 PM

DOUG WOOLI VER, Administrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Alaska Court System
(ACS), in response to questions, relayed that when an officer
stops soneone for DU, the officer seizes the license [at the
time of arrest], and the person can then get a tenporary |icense
i ssued by the DW.

REPRESENTATI VE W LSON surm sed, then, that those arrested for
DU won't have a l|icense; thus such a person won't be able to
have two |icenses as suggested by M. Bannock.

MR. WOOLI VER concurred that that would be the case at |east
initially, but remarked that the situation could becone nore
conplicated if a person is given back his/her license while
litigating the DU charge. In such a situation, the person
could sinply claim that his/her unmarked |icense was lost, wth
the result being as M. Bannock predicted: the person would
then have both a marked |icense and an unmarked |icense.

REPRESENTATI VE GARA suggested that a solution would be to
require a person to swear under oath before the court that

HOUSE JUD COW TTEE - 30- February 10, 2006



he/ she [has lost the unmarked license]; then, if a person lies
under oath, he/she could be found guilty of perjury. He opi ned
that a person should be required to have a marked |icense even
while a case is being litigated; in other words, while a case is
pending, if the person seeks to have his/her license returned,
it should be a license that is marked in the manner proposed by
the bill.

MR, WOOLI VER acknow edged that such a requirenment mght fill a
[ 1 oophol €] .

REPRESENTATI VE  KOIT, referring to Section 2, offered a
hypot hetical exanple in which a judge, as part a person's
probation, tells himher that he/she can't have alcohol for a
period of time, and noted that Section 1 of the bill specifies
that a person who is not privileged to purchase al cohol cannot
enter or remain in the premses of an establishnment that sells
al cohol . He asked whether this |anguage woul d preclude a judge
from restricting a person's ability to consunme or purchase
al cohol in situations where the person is enployed by a |licensed
prem ses.

MR. WOOLI VER offered his understanding that judges have, and
would retain, the discretion to set conditions of probation.
For exanple, a judge could say to the person that he/she can't
enter a licensed premise of any kind with the exception of the
one at which the person worKks.

REPRESENTATI VE CRAWORD concurred, adding that the bill is
si mply changi ng the enforcenent aspect.

MR. WOOLI VER concurr ed.
3:14: 43 PM

BRYAN TALBOTT- CLARK, President, Board of Directors, Anchorage
Chapter, Mdthers Against Drunk Driving (MADD), said MADD
supports [HB 190], though he acknow edged that it will not solve
the problens of drunk drivers, donestic violence, child abuse

sexual assault, or any of the many social ills that are fueled
by al cohol. He relayed his personal experience involving a dear
friend, Jessie Wthrow, who was killed by a drunk driver who'd
been convicted of DU six tines previously and who had been
ordered by the court to not drive and to not buy or consune
al cohol or enter prem ses where al cohol is sold. He went on to
say:
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This is an issue about choices. In this case we're
tal king about a choice made by people who are under
orders not to drink, whether they're going to violate
t hat order. And this is about a way of helping them
to make the right choice, nmaking it easier for themto
make the right choice. Li ke any choice, you can kind
of imagine a bell curve, where, on one end of it,
you've got people who are going to get around it
anyway they can - whether it's through a fake |icense,
getting sonmebody else to the buy the booze, whatever
it's going to be; on the other end, you' ve got people
who are afraid of any consequences and they're going
to follow it no matter what; [and] nost people are
going to be in the mddle, where, if they're presented
with tenptation, it kind of depends on how nmuch
tenptation is it, what are the consequences, [and] how
hard it is to get around it.

And when we can set up an obstacle like this, we know
that we're going to nove a few people from barely
making the wong choice to barely meking the right
choi ce. And so maybe we only save a few lives, but
the question | have to ask is, do we waste an
opportunity to save even a few lives with just a
little effort? This bill gives us that opportunity,
and | urge you not to waste it. On behalf of Modthers
Agai nst Drunk Driving, and of nyself, and for Jessie,
| urge you to support this bill. And thank you very
much for your attention.

3:18: 33 PM

CHAIR MGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 190.

REPRESENTATIVE GARA made a notion to adopt Concept ual
Amendment 1, which, with handwitten corrections, read:

1) Wiile a prosecution for a DW, other than a first
DW, is pending, and until restrictions on the right
to consume alcohol remain in effect, the State shall
only issue a license or State ID with markings as
provi ded by this statute.

2) The State has the authority to charge an enhanced
fee for a license or ID under this statute.
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CHAI R McGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GARA posited that Conceptual Anmendnment 1 wll
address the two concerns raised, the one pertaining to having
possession of an unmarked ID while a DU case is pending, and

the one pertaining to fees. He asked whether it is a conmon
condition of probation in a DU case that one not consune
al cohol, or whether is it a common condition that one not

consune al cohol while driving.

M5. CARPENETI said it depends, and while either of those
conditions is conmmpn, it is a nore common condition that one not
consune al cohol or enter establishnents that serve al cohol.

REPRESENTATI VE GARA surmised that they would only want the
mar ked-1icense provision to apply when the condition is to not
consune al cohol .

3:21: 07 PM

REPRESENTATI VE GRUENBERG made a nmotion to anend Conceptual
Amendnent 1 such that "shall" w |l becone "may". There being no
obj ection, Anendnent 1 was anended.

CHAIR McGUI RE renoved her objection to Conceptual Amendnment 1,
as anmended. She asked whether there were any further objections
to Conceptual Anmendnent 1, as anended. There being none,
Conceptual Amendnent 1, as anended, was adopt ed.

REPRESENTATI VE GRUENBERG noted that the bill currently doesn't
contain a mechanism requiring the ACS to notify the DW when
such conditions are set by the court, and pondered whether the
bill should include such a mechani sm

REPRESENTATI VE CRAWORD indicated that he would anmenable to a
conceptual anendnent to that effect, and surm sed that such a
change wi Il engender a fiscal note.

MR. WOOLI VER explained that right now the ACS transmts to the
DW any judgnment that affects a driver's license.

REPRESENTATI VE GRUENBERG asked whether this transmttal is
required by statute.

MR, WOOLIVER said he is not sure. Currently the judgnents are

in paper formand there is a tinme delay, although the ACS hopes
to soon have everything done el ectronically.
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MR. BANNOCK concurred that that is the case with regard to court
orders, but noted that Section 2 of the bill references both
court orders and conditions of probation and parole, and, again,
that the DW has zero comruni cation with the DOC

REPRESENTATI VE GRUENBERG asked how long it takes for the DW to
receive notification [of the aforenentioned judgnents].

KERRY HENNI NGS, Driver Licensing, Director's Ofice, Division of
Motor Vehicles (DW), Departnent of Admnistration (DOA), said
that al though such judgnents are received in about 10 days, it
can take up to two nore weeks to nmanually enter the information
into the DW' s system

MR. WOOLI VER, in response to a question, reiterated that the ACS
hopes to eventual |y be abl e to transfer ever yt hi ng
el ectronically.

3:25: 25 PM

REPRESENTATI VE CGRUENBERG asked the sponsor whether he would be
anenable to an amendnment "that would be consistent with current
practice" but that didn't engender a fiscal note.

REPRESENTATI VE CRAWORD indicated that he would be anenable to
such a change.

REPRESENTATI VE W LSON asked whether one can be ordered to not
drink and yet still be allowed to drive.

REPRESENTATI VE GRUENBERG offered his understanding that limted
i censure provides for such circunstances.

REPRESENTATI VE WLSON asked whether a limted I|icense would
speci fy that the person could not drink.

REPRESENTATI VE GRUENBERG offered his understanding that it
woul d.

MR WOOLIVER clarified that a Iot judges inpose drinking
restrictions on people who've commtted crinmes, crimes unrel ated
to driving, while under the influence of alcohol.

REPRESENTATI VE W LSON asked how the DW would know to change a

person's ID to reflect that although the person cannot drink,
he/ she can still drive.
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MR. WOOLIVER said that currently, under such an order for a
crime unrelated to driving, a person's driver's license isn't
affected and therefore it isn't changed; under HB 190, however,
the ACS would have to begin sending such information to the DW
so that a person's ID could be narked.

CHAIR MGU RE offered her understanding that this would require
addi tional processing [of information] by the DW, and surm sed
that it would be up to the DW to decide how court-ordered
limtations will be designated on the |icenses.

3:29:11 PM

REPRESENTATI VE GARA renarked that he mght have created a
constitutional problem via Conceptual Anendnent 1, as anended.

He el abor at ed: "My belief is that ... if you ve already had a
[DU] and you're on to your second [DU], even when the case is
pending we should be able to mark a license, but | don't know
that constitutionally we can mark sonebody's license if they
haven't been convicted just because the case is pending." He
suggested that the sponsor sinply seek a way, before the bill is

heard in its next conmttee of referral, to close the | oophole
wherein soneone mght be able to have possession of both a
mar ked |icense and an unmarked |icense.

REPRESENTATI VE GARA asked that the committee rescind it action
i n adopting Conceptual Amendnent 1, as anended. There being no
objection, the comrittee rescinded it action.

REPRESENTATI VE GARA, in response to a question, nmade a notion to
adopt Anendnent 2, "which would say that the state has the
authority to charge a higher fee for a state ID or license that
contains the markings required by this bill". There being no
obj ection, Anendnent 2 was adopt ed.

REPRESENTATI VE GRUENBERG, referring to Conceptual Anendnment 1,
as anended, remarked, "I'm sure that the judge could do that as
a condition of bail."

CHAIR MGUJ RE suggested that Representative G uenberg pursue
that issue further with the sponsor.

REPRESENTATI VE KOTIT reiterated his concern that the |anguage in
Sections 1 and 2 will preclude a judge from placing a drinking
restriction on sonmeone who works in licensed prem se because
then that person wouldn't be able to go to work.
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MR. WOOLI VER acknow edged that his earlier response to that
concern m ght have been in error. Wile it is true that a judge
can tailor conditions of probation, once a license that has an
al cohol restriction is issued, Section 1 of the bill wll
preclude a person from entering or remaining in a |I|icensed
prem se regardless of what the conditions of probation say.
What one can do if one has a marked license is spelled out in
Section 1 of the bill, not in the conditions of probation.
Therefore, Representative Kott is correct in his concern.

3:33: 20 PM

REPRESENTATI VE CRAWORD offered his belief, though, that the
judge still has the discretion to specify that a person may not
drink but may enter his place of enploynent.

CHAIR MGU RE surmsed that Representative Kott's concern is
that the bill states that if a judge says one can't drink, then
one can't enter or remain in a licensed prem se. She suggest ed
that the sponsor didn't intend for this to be the case, and
therefore perhaps [Section 1 of] the bill could be changed such
that one nmay not knowingly enter or remain in |licensed prem ses
for the purposes of consum ng al cohol.

REPRESENTATI VE CRAWFORD mai ntai ned his argunment that the judge
can specify whether a person who has been ordered to not drink
may enter into a licensed premse for a purpose other than
consunm ng al cohol, adding his belief that the |icense could be
marked to reflect this distinction.

CHAIR McGQUIRE opined that it would be better to clarify that
point in the bill. For exanple, currently under the bill, if a
restaurant had an alcohol |icense, then soneone who'd been
ordered by a judge to not consune al cohol could not go to that
restaurant for a meal w thout violating Section 1

REPRESENTATI VE CRAWORD offered his belief that the only
possi bl e penalty for such a violation would be the
af orenentioned civil penalty should the establishment choose to
pursue it.

CHAIR MGJRE surmsed, then, that the bill would allow a
restaurant to seek a $1,000 civil fine from soneone who had no
intention of drinking while in the restaurant.

REPRESENTATI VE CRAWFCRD concurr ed.
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CHAI R MGUI RE said she conpletely rejects that [concept].

REPRESENTATI VE CRAWFORD argued that currently, that person would
be violating the |law anyway because he/she is violating his/her
court order if that order says that he/she may not enter or
remain in a licensed prem se. What a judge may order of a
person is not being changed by HB 190; instead the bill nerely
proposes to institute an enforcenent nechani smfor such orders.

CHAI R McGU RE questioned whether there are really judges in this
state that are issuing orders precluding soneone from even
entering prem ses that are licensed to serve al cohol. She said
she agrees that there are people who should not be drinking, and
that she is conpelled by the arguments in favor of instituting
mar ked 1Ds, but she pointed out that it is trenmendous leap to
then say that establishnments with al cohol |icenses would be off
limts to those people even if they are just there to eat, or to
gather for a social function, or to secure enploynent.

MR. WOCLI VER said it is not uncommon for a court to issue a
condition of probation that the person not consune al cohol or
enter a premse that serves alcohol; this is typically done in
nore serious cases, though not all judges do so.

3:39:21 PM

REPRESENTATI VE GARA suggested anending page 1, line 10, to say,
“enter or remain on a prenmise that's licensed in this title to
obtain al cohol for personal consunption”. Such a change woul d
allow a person to still eat or work in such a prem se.

REPRESENTATI VE KOIT indicated that such a change woul d address
hi s concern

REPRESENTATIVE WLSON renmarked that a judge nmay nmeke a
determ nation t hat a per son shoul dn' t even ent er an
establishment that is licensed to serve al cohol, and pointed out
that there are plenty of places for that person to eat or work.
Therefore she is not that concerned that a person may not be
able to enter certain establishnments.

CHAIR McGU RE pointed out that in small communities, the few
restaurants there are may well all be licensed to serve al cohol,
and so such an order would in effect preclude soneone from going
out to eat.
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REPRESENTATI VE GARA suggested that in such a situation the
license could sinply be marked to indicate that a person nmay not
be in such an establishment for the purpose of obtaining al cohol
for personal consunption, though for some people the judge m ght
even go so far as to say a person can't go into such an
establishnment for any purpose - the judge's discretion in that
regard would not be altered via the bill.

REPRESENTATI VE W LSON said she'd forgotten that sone communities
may not have many restaurants.

REPRESENTATI VE KOTT offered the City of Kake as an exanpl e.

REPRESENTATI VE CRAWORD, in response to questions, offered his

understanding that the bill provides that either a driver's
license or a state identification card could be nmarked, and said
that he didn't want soneone's ID to be marked until he/she has

been convicted, and then only if that conviction is for a DU
crime.

REPRESENTATIVE GARA nmade a notion to adopt Concept ual
Amendnent 3, to insert after the word, "title", on page 1, line
10, the words, "to obtain alcohol for personal consunption”.
There bei ng no objection, Conceptual Amendnent 3 was adopt ed.

3:44: 45 PM

REPRESENTATI VE GARA noved to report CSHB 190(L&C), as anended
out of conmttee wth individual recommendations and the
acconpanying fiscal notes. There being no objection, CSHB
190(JUD) was reported from the House Judiciary Standing
Comm ttee.

ADJ QURNVENT

3:45: 04 PM

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:45 p. m
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