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HOUSE BI LL NO. 321

"An Act relating to high risk operation of a notor vehicle,
aircraft, or watercraft while wunder the influence of an
al coholic beverage, inhalant, or controlled substance and to
refusal to submt to a chemcal test."

- HEARD AND HELD

HOUSE BILL NO 314
"An Act relating to defense of self, other persons, and

property."”
- HEARD AND HELD

HOUSE BI LL NO. 379
"An Act relating to controlled substances."”

- HEARD AND HELD

HOUSE BI LL NO. 343
"An Act relating to harassnent.”
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- HEARD AND HELD

HOUSE BI LL NO. 150

"An  Act requiring licensure of occupations relating to
radi ol ogi ¢ technol ogy, radiation therapy, and nuclear nedicine
t echnol ogy; and providing for an effective date."

- SCHEDULED BUT NOT HEARD
PREVI QUS COW TTEE ACTI ON
BILL: HB 326

SHORT TI TLE: POSTI NG LEWD MATERI AL AS HARASSMENT
SPONSCR( S) : REPRESENTATI VE(S) MEYER, LYNN

01/ 09/ 06 (H) PREFI LE RELEASED 12/ 30/ 05

01/ 09/ 06 (H READ THE FI RST TI ME - REFERRALS

01/ 09/ 06 (H) JUD, FIN

01/ 18/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

01/ 18/ 06 (H Moved CSHB 326(JUD) Qut of Conmittee
01/ 18/ 06 (H M NUTE( JUD)

01/ 26/ 06 (H FIN AT 1: 30 PM HOUSE FI NANCE 519

01/ 26/ 06 (H <Bi || Hearing Postponed>

01/ 27/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 321

SHORT TI TLE: AGGRAVATED DRUNK DRI VI NG
SPONSOR(S): REPRESENTATI VE(S) RAMRAS

01/ 09/ 06 (H) PREFI LE RELEASED 12/ 30/ 05

01/ 09/ 06 (H READ THE FI RST TI ME - REFERRALS
01/ 09/ 06 (H) JUD, FIN

01/ 18/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

01/ 18/ 06 (H Schedul ed But Not Heard

01/ 25/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120

01/ 25/ 06 (H Heard & Held

01/ 25/ 06 (H M NUTE( JUD)

01/ 27/ 06 (H) JUD AT 1: 00 PM CAPI TOL 120
BILL: HB 314

SHORT TI TLE: USE OF FORCE TO PROTECT SELF/ HOVE
SPONSCR( S) : REPRESENTATI VE(S) COGHI LL, GATTO, LYNN

01/ 09/ 06 (H PREFI LE RELEASED 12/ 30/ 05
01/ 09/ 06 (H) READ THE FI RST TIME - REFERRALS
01/ 09/ 06 (H JUD, FIN
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01/ 25/ 06
01/ 25/ 06
01/ 27/ 06

H) JUD AT 1:00 PM CAPI TOL 120
H) Schedul ed But Not Heard
H) JUD AT 1: 00 PM CAPI TOL 120

NN N

BILL: HB 379
SHORT TITLE: CONTROLLED SUBSTANCES, |NCL. ANALOGS
SPONSOR(S): REPRESENTATI VE(S) MEYER

01/ 18/ 06 (H READ THE FI RST TIME - REFERRALS
01/ 18/ 06 (H JUD, FIN

01/ 27/ 06 (H JUD AT 1: 00 PM CAPI TOL 120

Bl LL: HB 343

SHORT TI TLE: HARASSNMENT
SPONSOR( S):  REPRESENTATI VE(S) LYNN

01/ 09/ 06 (H) PREFI LE RELEASED 1/ 6/ 06

01/ 09/ 06 (H) READ THE FI RST TI ME - REFERRALS
01/ 09/ 06 (H) JUD, FIN

01/ 27/ 06 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Testified as one of the prine sponsors of
HB 326; testified as the sponsor of HB 379.

M CHAEL PAW.OWBKI, St aff

to Representative Kevin Meyer
House Finance Conmittee

Al aska State Legislature
Juneau, Al aska

PCSI TI ON  STATEMENT: Assisted with the presentation of the
proposed CS for HB 326, Version F, on behalf of Representative
Meyer, one of the bill's prime sponsors; assisted with the

presentation of HB 379 on behalf of the sponsor, Representative
Meyer .

ANNE CARPENETI, Assistant Attorney General
Legal Services Section-Juneau

Crimnal Division

Department of Law (DQL)

Juneau, Al aska
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POSI TI ON STATEMENT:  During di scussion of the proposed CS for HB
326, Version F, provided comments and responded to questions;
testified in support of HB 379.

JANE Pl ERSON, St aff

to Representative Jay Ranras

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HB 321 on behalf of the sponsor,
Representati ve Ranras, and responded to questi ons.

RON TAYLOR, Coor di nat or

Al cohol Safety Action Program ( ASAP)

Prevention and Early Intervention Section

Di vi sion of Behavioral Health (DBH)

Department of Health and Social Services (DHSS)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provi ded coments during discussion of
HB 321.

KAREN LI DSTER, St af f

to Representative John Coghill

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HB 314 on behalf of one of the
pri me sponsors, Representative Coghill.

DEAN J. GUANELI, Chief Assistant Attorney General

Legal Services Section-Juneau

Crimnal Division

Depart ment of Law (DQL)

Juneau, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
questions during discussion of HB 314.

M KE M LLI GAN

Kodi ak, Al aska

POSI TI ON STATEMENT: Provi ded comments and suggested a change
during discussion of HB 314.

TRI NKA PORRATA, President

Proj ect GHB

Phoeni x, Arizona

POSI TI ON  STATEMENT: During the hearing on HB 379, answered
guesti ons.

REPRESENTATI VE BOB LYNN
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Al aska State Legislature
Juneau, Al aska
POSI TI ON STATEMENT:  Sponsor of HB 343.

JAMES A. HELGOE, Lieutenant, Legislative Liaison

Di vision of Alaska State Troopers

Department of Public Safety (DPS)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Testified in support of HB 343.

MAE L. BARNEY, Correctional Oficer |

Fai r banks Correctional Center

D vision of Institutions

Depart ment of Corrections (DOC)

Fai r banks, Al aska

POSI TI ON STATEMENT: Testified in support of HB 343.

M CHAEL SICA, Staff

to Representative Bob Lynn

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of HB 343, responded to
comments and questions on behalf of the sponsor, Representative
Lynn.

RI CHARD SCHM TZ, Public Information O ficer

O fice of the Comm ssioner - Juneau

Depart ment of Corrections (DOC)

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of HB 343.

SUSAN A. PARKES, Deputy Attorney Ceneral

Crimnal Division

Ofice of the Attorney General

Depart ment of Law (DQL)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Testified in support of HB 343 and
responded to questions.

ACTI ON NARRATI VE

CHAIR LESIL MGURE called the House Judiciary Standing

Commttee neeting to order at 1:07:58 PM Represent ati ves
McGuire, Coghill, WIson, Guenberg, and Gara were present at
the call to order. Representative Anderson arrived as the

nmeeti ng was in progress.
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HB 326 - POSTI NG LEWD MATERI AL AS HARASSIVENT

1: 08: 16 PM

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 326, "An Act relating to harassnent.”
[HB 326, as amended, was noved from commttee on 1/18/06; in
commttee packets was a proposed committee substitute (CS) for
HB 326, Version 24-1LS1223\F, Luckhaupt, 1/26/06.]

1: 08: 39 PM

REPRESENTATI VE COGHI LL made a notion to rescind the commttee's
action on 1/18/06 in reporting CSHB 326(JUD) [HB 326, as anended
on 1/18/06] fromcomrttee. There being no objection, it was so
or der ed.

REPRESENTATI VE KEVI N MEYER, Al aska State Legislature, one of the
prime sponsors of HB 326, relayed that the proposed CS
Version F, corrects sone technical aspects of the version of the
bill that nmoved fromcomrmttee on 1/18/06

1: 09: 40 PM

REPRESENTATI VE COGHILL nmade a notion to adopt the proposed CS
for HB 326, Version 24-LS1223\F, Luckhaupt, 1/26/06, as a work
draft. There being no objection, Version F was before the
comm ttee.

1: 10: 07 PM

M CHAEL PAW.OWBKI, Staff to Representative Kevin Meyer, House
Finance Commttee, Alaska State Legislature, one of the prine
sponsors of HB 326, relayed on behalf of Representative Myer
that menbers' packets contain a nenorandum from the sponsor
hi ghlighting coments from Legislative Legal and Research
Services, the Departnent of Law (DCOL), and the Al aska Court of
Appeal s case, MKillop v. State; and indicating that [Amendnents
1 and 2] to HB 326 would hinder the state's ability to prosecute
soneone.

1:10: 51 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal D vision, Departnent of Law (DQ.),
expl ai ned that the words, "sole purpose” would make it much nore
difficult to prosecute soneone, notwithstanding the court's
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ruling in MKillop, because the DOL woul d have to prove beyond a
reasonabl e doubt that the person performed the activities |isted
in proposed AS 11.61.120(a)(6) for no other reason than to
harass or annoy anot her person.

MR. PAW.OWBKI indicated that Version F contains the title change
that was incorporated into the original bill via [Amendnent 3]
and aside fromthat change is identical to the original version

REPRESENTATI VE CGRUENBERG said he is concerned that the court's
interpretation in MKillop wiuld nmake it inpossible to prosecute
the type of behavior outlined in proposed AS 11.61.120(a)(6).
He offered his belief that they should nmake it clear that the
court should reexamne its interpretation of AS 11.61.120(a)(4)

because it failed to note the practical inplications of its
decision in MKillop, that being that it will be inpossible to
prosecute sonmeone for violating that statute. He asked Ms.

Carpeneti to comment on this issue.

M5. CARPENETI said that the DOL's position is that when statute
includes as an element of the defense that the state has to
prove beyond a reasonable doubt that the defendant's actions
were for the sole purpose of harassing or annoying another
person, then the DOL nust prove that fact beyond a reasonable
doubt; this will be difficult because people do things for a
variety of reasons, or, at the very least, can claim that they
had a variety of reasons.

REPRESENTATI VE GRUENBERG asked whether it would help to include
a "purposes" section in the bill, that purpose being that the
| egislature is considering the practical inplication of the
[ruling in MKillop].

MS. CARPENETI said she has found such statenents to be hel pful.

REPRESENTATI VE GRUENBERG suggested that "findings and purposes”
| anguage could be drafted in the House Finance Commttee; that
| anguage could reflect that they are directly confronting [the
interpretation in MKillop] and are asking the court to consider
the practical consequences of its decisions.

1:16: 42 PM
REPRESENTATI VE GARA offered his belief that w thout stipulating

that the intent to annoy is either a main purpose or a primary
purpose for distributing the types of photographs outlined in
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the bill, it would make <crimnals out of kids who are
di stributing photographs of public figures.

MR. PAW.OWSKI said he would argue that even that behavior is
unacceptable if the photographs contain the elenments listed in
proposed AS 11.61.120(a)(6); such photographs are not casual
phot ographs regardless of who the subject s, and the
distribution of themrises to a |evel of conduct that should be
crimnal.

REPRESENTATI VE GARA offered his belief that as witten, the bil
al so captures behavior that is not nmeant to be covered.

CHAIR MGURE offered her wunderstanding that the commttee
doesn't want to be nmking crimnals out of "people who are
pranksters, who are kids, who [are] goofing off"; not that that
conduct is to be condoned, however. This proposed law is for
t hose serious cases where one is truly harassing sonebody, and
stens froma situation in which a constituent of the sponsor was
very upset to have nude photographs of herself being posted in
an of fensive manner. She asked whether it would be acceptable
to use the term"primary" or "main" - or perhaps sonme other term
that is used in another crimnal statute - instead of "sole";
some word that will relay that although there nmay have been
ancillary notivations for the behavior, the main goal was really
to harass soneone. She surm sed that including sonmething al ong
those lines would nmake nenbers nore confortable while also
clarifying the intent of the |egislation.

M5. CARPENETI explained that the DOL has to prove, beyond a
reasonabl e doubt, that when the person did the act, that he/she
did it with intent to annoy or harass. Therefore, the use of
the word "primary" is better than "sole", but the DOL would
rather only have to prove that the person acted as he/she did
with the intent to harass or annoy another person. As
denonstrated in the MKillop case, she pointed out, the courts
are not going to allow broad-ranging prosecutions that punish a
person for a silly prank or a child for behaving in a juvenile
manner .

CHAI R MGUI RE acknow edged that point.
1:23:50 PM

REPRESENTATI VE GARA said he is not confortable with the concept
of witing a law in a broad fashion and then sinply trusting
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that all prosecutors won't enforce the law to the full extent of
the words in that |aw

M5. CARPENETI pointed out, however, that this same standard mnust
be used in the prosecution of all the other paragraphs of the

harassnent statute. "I think that ... requiring, beyond a
reasonabl e doubt, proof of intent to harass or annoy another
person ... gets at the crux of what you're looking at; now, if
you want to put "primary", that would be better than "sole",
[but] | think it's not necessary and it m ght be problematical,"”
she added.

REPRESENTATI VE GARA indicated that with regard to "harass", that
is acceptable; however, the language is also nmaking it a crine
to "annoy" soneone. Sonmeone may not be forwarding a photograph
of a public figure with the intent to harass the subject, but [a
reasonabl e person could be expected to assune] that the action
will annoy the subject; thus, even though it needs to be proven
beyond a reasonabl e doubt, sinply annoying soneone would al so be
against the |[|aw Therefore, he expressed a preference for
including the word "primary" or sone other word which wll
stipulate that the purpose, regardless that the act was
intentional, has to be a notivating purpose.

M5. CARPENETI argued that by including such |anguage, the DOL
would find itself in a situation wherein the defendant sinply
says that in addition to having the intent to annoy or harass,
he/she commtted the act for his/her own gratification or for
vari ous other reasons. Again, this could be problematic for the
prosecution, she remarked, and recommended that such [|anguage
not be incl uded.

REPRESENTATI VE GARA suggested that wusing the term "a nmain
pur pose" would address the DO.'s concern. For exanple, a person
could have three main reasons to conmt the act but one of them
was to harass anot her person.

1:26: 29 PM

M5. CARPENET! indicated that the language in subsection (a) -
"With intent to annoy or harass” - denonstrates that a person
already has a min purpose in conmmtting the act. She

suggested, though, that if such words are added, that they apply
only to proposed paragraph (6).

REPRESENTATI VE GARA agr eed.
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REPRESENTATI VE W LSON concurred that a defendant could always
say, whether true or not, that he/she commtted an act for
reasons in addition to harassing or annoyi ng.

M5. CARPENETI said proving such to be false would be very
difficult.

REPRESENTATI VE W LSON surm sed, then, that defendants could be
given a "total out."

REPRESENTATI VE GARA said that is why he is suggesting the use of
the term "a main purpose", rather than, "the main purpose".

CHAIR MGJURE noted that when paragraph (6) 1is read 1in

conjunction with subsection (a), it is clear that one nust have
the intent to harass or annoy another person, and therefore her
concern with the current proposed |anguage is alleviated. She

indicated that [the DOL probably] doesn't want to get into
having to neasure to what percentage a person has the intent to
harass or annoy. She remarked that she wants the record to
reflect that [the commttee does] not want the bill to apply to
school pranks, and that it views harassnent as a serious crinmne.

1: 29: 57 PM

REPRESENTATI VE GARA suggested that the bill could be changed
such that it wouldn't apply when public figures are the subject
of a photograph. Anot her option would be to change the bil
such that proposed paragraph (6) only applies when the intent is
to harass, but not when the intent is to annoy.

M5. CARPENETI questioned how [the latter suggested] change woul d
be drafted.

CHAIR McGQUIRE said she is unconfortable with the concept of
having the intent to annoy not apply to paragraph (6). As for
t he suggested change regarding public figures, she pointed out
that the public figure would have to conme forward and say that
the publishing, posting, or distributing of the types of
phot ographs listed in paragraph (6) annoys or harasses hini her;
therefore, a kid in Alaska forwarding on a picture of a public
figure is unlikely to be prosecuted under the proposed statute.
Furthernore, a legislator could be considered a "public figure".
Just because public figures have a higher |evel of exposure, she
remar ked, she doesn't know that they need to be [exenpted from
the bill].
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REPRESENTATI VE COGHI LL pointed out that if public figures were
[exenpted from the bill], the question could then becone how
much of a public figure was the subject of a photograph. He
surmsed that current law already outlines that one has the
right to not be annoyed, and opined that paragraph (6)
stipulates probably the nobst egregious behavior as conpared to
t he behavior outlined in the other five paragraphs.

REPRESENTATI VE GRUENBERG noted that paragraph (6) pertains to
nore than nere speech, which the court addressed in MKillop, as
did the court in Jones v. Anchorage, which said, "W conclude
that AS 11.61.120(a)(4) nust be interpreted to prohibit

tel ephone calls only when the call has no legitimte
comuni cative purpose - when the caller's speech is devoid of
any substantial information and the caller's sole intention is
to annoy or harass the recipient.”" He asked whether the sponsor
W shes to address only paragraph (6) or is willing to take on
the issue raised in MKillop. If it is the latter, he

suggested, they could add to [subsection (a)] sonme of the
| anguage used in Jones to say, "when the person's comuni cation
is devoid of any substantial information and the [person's]
intention is to annoy or harass the recipient”. He also
suggested that they should provide a definition for the word
"anonynmous”, which is used in paragraph (4) of AS 11.61.120(a);
they coul d perhaps define it as the court does.

1: 38: 56 PM

MR. PAW.OABKI relayed that the sponsor would prefer to sinply
addr ess paragraph (6).

MS. CARPENETI concurr ed.

REPRESENTATI VE GRUENBERG offered his belief that at sone point
in the future they should address the renmainder of AS 11.61.120
in light of the ruling in MKill op.

REPRESENTATI VE ANDERSON poi nted out that MKillop and Jones are
many years old and address the issue of phone calls rather than
phot ographs, surm sed that many public figures will never even
know that kids mght be passing around their photographs and
thus won't be harassed or annoyed by that activity, offered his
belief that the courts will have the discretion to ensure that
only legitimate instances of harassnment are prosecuted, and
opined that the legislature is correct in making a policy cal

and setting a precedent to say that such behavior is
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unacceptable. He further opined that there is no need to codify
the court's interpretation of AS 11.61.120(1)(4).

1:43:18 PM

REPRESENTATI VE GARA made a notion to adopt Conceptual Anendnment
[1], to insert the words, "with a nmain purpose being to harass
or annoy the person,” on page 1, line 15, after "(6)". He
opined that the addition of this |anguage wll satisfy the
intent of the sponsor wthout making the provision so hard to
prosecute.

REPRESENTATI VE MEYER said he opposes Conceptual Amendnent 1 as
bei ng unnecessary and potentially causing problenms further down
t he road.

REPRESENTATI VE GRUENBERG sought clarification that the amendnent
woul d be conceptual in nature, and offered his belief that a
conform ng change, via that amendnent, would also be in order on
page 1, lines 4-5.

REPRESENTATI VE GARA indicated that he would be anenable to
havi ng Conceptual Anendnent 1 address that portion of the bil
as well.

REPRESENTATI VE ANDERSON nentioned that he doesn't see how
Conceptual Amendnent 1 could hurt the bill.

REPRESENTATI VE GRUENBERG suggested that it could be problemtic
for the prosecution to have to prove that annoying or harassing
anot her person is a main purpose for commtting an activity, and
said he is not sure how the courts would go about ranking
purposes so as to determ ne whether a particular purpose was "a
mai n pur pose”. He asked whether any other statute makes use of
the term "a main purpose” with regard to nmental intent.

M5. CARPENETI reiterated that the DOL nust already prove beyond
a reasonable doubt that when the photograph was published the
person acted with the intent to annoy or harass; therefore, use
of the term "a nmain purpose” could create a problem for the
prosecution. She indicated that she is unaware of any other
statute that uses the term "a nmain purpose” wth regard to
nmental intent; specific intent crinmes usually are with intent to
cause a certain harm

REPRESENTATI VE GRUENBERG said he is concerned about forcing the
jury to determ ne whether a purpose was a main purpose.
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MR. PAW.OWMSKI reiterated his belief that if the photographs
contain the elenents listed in proposed AS 11.61.120(a)(6), it
doesn't nmatter that the photographs were sent around as part of
a joke; just because sonething could be viewed as a joke, and
regardless of who the subject is, it shouldn't nean that the
nature of the crime could be limted.

REPRESENTATI VE ANDERSON used an exanple wherein a person gets
charged with a crinme even though the person had not neant to
harass or annoy anot her person.

CHAIR MGUI RE said she is concerned that layering on the term
"a main purpose", could result in sort of having a trial within
a trial. O her aspects of the crimnal code sinply |ook at
intent, she noted, w thout having a determ nation regarding the
percentages that could be attributed to particul ar purposes.

M5. CARPENETI said that under the harassnment statute, the state
has to prove that it was the actor's specific intent to annoy or
harass, not that the subject was actually annoyed or harassed by
t he behavi or.

1:52:40 PM

A roll call vote was taken. Representati ves Anderson and Gara
voted in favor of Conceptual Anendnent 1. Represent ati ves
McGQuire, Coghill, WIson, and Guenberg voted against it.

Therefore, Conceptual Amendnent 1 failed by a vote of 2-4.

REPRESENTATI VE GRUENBERG again expressed a desire to deal wth
the issues raised by the MKillop case. He asked Ms. Carpeneti
whet her she would like to have the issue of including an
"intents or purposes" section addressed by the next commttee of
referral

MS. CARPENETI said she did not think so.
1: 53: 58 PM

REPRESENTATI VE ANDERSON noved to report the proposed CS for HB
326, Version 24-1LS1223\F, Luckhaupt, 1/26/06, out of conmmttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, [new] CSHB 326(JUD) was
reported fromthe House Judiciary Standing Commttee.

HB 321 - AGGRAVATED DRUNK DRI VI NG
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1: 54: 29 PM

CHAI R McGU RE announced that the next order of business would be
HOUSE BILL NO. 321, "An Act relating to high risk operation of a
nmotor vehicle, aircraft, or watercraft while under the influence
of an al coholic beverage, inhalant, or controlled substance and
to refusal to submt to a chemical test.” [Before the conmttee
was the proposed commttee substitute (CS) for HB 321, Version
24-LS1099\F, Luckhaupt, 1/16/06, which had been adopted as a
work draft on 1/25/06.]

JANE PIERSON, Staff to Representative Jay Ranras, Alaska State
Legi sl ature, sponsor, on behalf of Representative Ranras
answered questions posed on January 25, 2006. She rem nded the
commttee that Representative Guenberg had asked why the
commttee would want to repeal AS 28.35.032(i) via Section 5.
She explained that for those circunstances outlined in the bill,
there would no |longer be a 72-hour sentence as outlined in AS
28.35.032(i) for refusing to take a chemcal test to determ ne a

bl ood al cohol concentration (BAC) |evel; instead, the sentence
for refusal would mrror what is in the bill for driving under
the influence (DU) convictions. She rem nded the conmittee

that Representative Gara had asked for sone statistics regarding
the effectiveness of the [current] DU Jlaws and infornmed the
committee that the statistics are in the packet.

1: 56: 33 PM

M5. PIERSON noted that Ron Taylor, Coordinator, Alcohol Safety
Action Program (ASAP), Prevention and Early Intervention
Section, Division of Behavior Health (DBH), Departnent of Health
and Social Services (DHSS), brought wup the question of [a
possi bl e] anendnent dealing with increased [fees for reinstating
a person's driver's |icense]. She stated that although
Representative Ranras didn't want to increase the court fines

he didn't have a problem wth increasing the [fee] for
reinstating a driver's license. In regard to the fiscal notes
and Representative G uenberg's question about them she renmarked
that she has yet to receive a return email from the Departnent
of Corrections (DOC). In regard to the available grants, she
rel ayed t hat 23 U S C 410 al cohol -i npai red driving
counterneasures incentive grants are available if ~certain
criteria are net, and referred to the criteria for the grants in
comm ttee packets.
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MS. PIERSON relayed that one of the things she checked into was
whether a .15 BAC would be a threshold for that and the answer
is no. There are states that have a high BAC | aw, for exanple a
.20 BAC, and they are still receiving these grants. [ Al aska]

has to neet the criteria and she offered her understandi ng that
Alaska is qualified under "Basic Grant A" criteria and probably
under "Basic Gant B" criteria. She relayed that Ron Tayl or
al so asked what it would count as if one were to get a third DU

and had gotten two previous DUs with a |ow BAC but the third
DU was with a high BAC. She opined that if one gets a high BAC
[DUI] and it is the third one, it falls under DUs that one is
charged with under [proposed] AS 28.35.030, but acknow edged
that perhaps this is not yet clear in the bill.

REPRESENTATI VE GRUENBERG referred to the "rule of lenity": if a
crimnal statute can be interpreted two ways - one way that's
harsher than the other way - the court will have to interpret it
the | ess-harsh way. Therefore, the statute needs to be clearer,
ot herwi se the aforenentioned rule may be brought to bear.

REPRESENTATI VE GRUENBERG nmade a notion to adopt Anmendnent 1, to
increase the [fee for reinstating a driver's |icense], after a
second high-risk DU offense, to $750.

CHAIR McQU RE suggested that Amendnent 1 be conceptual so the
drafter could put it where it's appropriate.

REPRESENTATI VE GRUENBERG t hen altered Conceptual Anendnent 1 so
that it would increase the fee to only $700. In response to a
guestion and comments, he noted that AS 28.15.271 relates to
driver's license reinstatenent fees.

REPRESENTATI VE GARA said he doesn't understand what the purpose
woul d be of increasing the [fee] by $200.

REPRESENTATI VE GRUENBERG posited that increasing the fee is
creating another aspect of deterrence for this higher-Ievel
crime.

RON TAYLOR, Coordinator, Alcohol Safety Action Program (ASAP),
Prevention and Early I ntervention  Section, Division of
Behavi or al Health (DBH), Departnent of Health and Socia
Services (DHSS), relayed that his suggested increase in the
driver's license reinstatement fee is in response to sonething
that said at the previous neeting, which is that each tine
sonmething is changed in [the DU statutes] it's going to send a
clear message to a high-risk driver that he/she will have the
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di stinction of being subject to higher penalties - whether it be
fines, jail time, or reinstatenment fees. He remarked that
there's no rhyme or reason for a 50 percent increase across the
board for jail time, fines, and reinstatenent fees.

2: 06: 52 PM

REPRESENTATI VE GRUENBERG, in response to a question, clarified
that if one has a .16 [BAC], [Conceptual Anendnent 1] applies,
while if one has a .159 [BAC], it won't.

REPRESENTATI VE GARA of fered his understanding that in 2000 there
were 4,686 DU arrests and the nunber was the sane in 2005. In
the intervening years, the nunber of DU arrests have increased
and decreased, but that's not conpelling evidence that changes
in DU |aws have caused the nunber of arrests or convictions to
decr ease. He opined that although the fines have been
drastically increased, it seens like increases in jail tine is
nore inportant because it is punitive. He expressed his concern
about whether [an increase in fees] is actually needed.

REPRESENTATI VE CGRUENBERG said, "W have not increased the
[fines] ... in the bill, so [Conceptual Amendnent 1 would be]
the only additional nonetary sanction in it."

M5. PI ERSON concurr ed.
REPRESENTATI VE ANDERSON recalled Representative Ranras stating
that sonmeone affluent can easily pay a fine and that therefore

his intent was to change the jail tinme, not the fine.

MS. PI ERSON concurred with that summati on.

2:11: 24 PM

A roll call vote was taken. Representative G uenberg voted in
favor of Conceptual Anendnent 1. Representatives MQire,
Wl son, Anderson, and Gara voted against it. Ther ef or e,

Conceptual Amendnent 1 failed by a vote of 1-4.

M5. PIERSON, in response to coments, informed the commttee of
the high BAC levels in states which are receiving the
af orenenti oned grants: .15 in Arizona; .15 in Arkansas; .20 in
California;, split .15/.20 in Colorado; .16 in Connecticut;
.16/.20 with a graduated law in Delaware; .20 in Florida; and
.15 in Ceorgia. In response to a question, she offered her
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understanding that this legislation would nake it so that [the
State of Al aska] would be able to apply for the grants.

MR. TAYLOR indicated that that issue has not yet been clarified.
He said he was unaware of whether having a high BAC threshold of
.16 would inpact [the State of Al aska] for the upcomng fiscal

year (FY).

REPRESENTATI VE GARA relayed that the point to himisn't that one
is half as dangerous with a .159 BAC than if one has a .161 BAC,
"the truth is, you're a fantastic danger at both." He opined
that to pretend that one is twice or half as dangerous sinply by
using these nunbers is a fiction, and that one's first tinme DU
conviction, in a lot of cases, just seens like a "slap on the
wist" when it should instead have a bigger inpact. It seemns
reasonable to him he remarked, that in a nore serious case, a
first time DU should result in six days [in jail], whereas
al ways making the penalty twice as nuch, every single tineg,
doesn't make as nuch sense. He reiterated his concern that HB
321 sends the nessage that it's okay to drive with a .10 or .08
BAC, and opined that dong so is not okay.

2:17:31 PM

REPRESENTATI VE GARA noved to adopt Conceptual Anmendnment 2, to
make a conviction for a first time DU at the .16 BAC |evel
result in a mnimum of six days [in jail] and enhancing the
sentence for subsequent DU s by a mninumof a third | onger than
it currently is though the court can inpose sonething |onger if
it thinks the circunstances justify it.

2:18: 58 PM

A roll call vote was taken. Represent ati ves Anderson and Gara
voted in favor of Conceptual Anendnent 2. Represent ati ves
McGuire, WIson, and Guenberg voted against it. Ther ef or e,

Conceptual Amendnent 2 failed by a vote of 2-3.

[Followng was a brief discussion regarding what changes to
sent ences woul d have been effected by Conceptual Amendnent 2.]

REPRESENTATI VE GRUENBERG suggested replacing "40 days" with "30
days" on page 2, line 26; "80 days" with "70 days" on page 2,
line 28; "140 days" with "130 days" on page 2, line 31; and "280
days" with "260 days" on page 3, line 3.
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CHAIR McGQUIRE referred to Representative G uenberg' s suggested
changes as Anendnent 3.

CHAIR McGQUIRE inforned the commttee that she would hold HB 321
over. She expressed her concern about the bill sponsor's
absence and Anendnent 3 being a fairly substantive change to the
| egislation, which is intended to double the penalties in the
category of jail sentences. She expressed her desire for a nore
definitive answer - in witing - as to whether .15 BAC or .16
BAC nakes a difference. In response to questions, she clarified
that HB 321 wll be held over with Amendnent 3 l|eft pending,
adding that it would be okay if Representative G uenberg wanted
to withdraw Arendnent 3 at the next neeting.

REPRESENTATI VE GARA commented that none of the commttee nenbers
shoul d be doing "math on the fly," and asked whether the federal
government has stipulated how nuch the states have to increase
their sentences by.

MS. PIERSON clarified that [the federal |anguage in part] reads,
"a law that inposes stronger sanctions or additional penalties
for high risk drivers with a BAC of .15 or nore"

2:27:56 PM

CHAI R McGU RE announced that HB 321 [Version F] would be held
over with the question of whether to adopt Anendnent 3 |eft
pendi ng.

HB 314 - USE OF FORCE TO PROTECT SELF/ HOVE

2:28: 07 PM

CHAI R M@GU RE announced that the next order of business would be
HOUSE BILL NO 314, "An Act relating to defense of self, other
persons, and property."

2:28:38 PM

KAREN LIDSTER, Staff to Representative John Coghill, Al aska
State Legislature, one of the prine sponsors of HB 314, relayed
on behalf of Representative Coghill that HB 314 will expand the
area in which a person is allowed to stand his/her ground and
[use deadly force to] protect hinself/herself when faced wth
the threat of death, serious physical injury, kidnapping, sexual
assault, or robbery. Currently one nmay only use deadly force
while on prem ses that one owns or |leases and is not the initial
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aggressor. She noted that nenbers' packets contain an Amendnent
1, which, with sone formatting changes and explanations, read
[original punctuation provided]:

Page 2, Line 6: after the word "assault" del ete:
", SEXUAL ABUSE OF A M NOR!

i nsert:
in the first degree, sexual assault in the
second degree

W are reconmending deleting the proposed
change and staying with the original wording in order
to address the concerns that "sexual abuse of a mnor"
could be a | oophole for a father to walk in on his 15-
year-old daughter with her 19-year-old boyfriend, and
the father <claim "self defense of a child" as
justification for killing the boyfriend.

Line 10: after "to a" insert:
r easonabl e

In discussions with the AGs office, they
felt that our original |anguage "to a certainty" was
much too broad and could let bad actors get away wth

using deadly force. It was agreed that adding in
reasonable was a conpromse that we both could Ilive
wi t h.

Line 21: after the word "assault" del ete:
", SEXUAL ABUSE OF A M NOR'

i nsert:
in the first degree, sexual assault in the
second degree

In this new section (b) we recommend staying
with the sane | anguage as Line 6 above.

M5. LIDSTER relayed that the Departnent of Law (DOL) had
expressed concern that one of the proposed changes in Section 2

- that which would replace the words, "in the first degree,
sexual assault in the second degree" with the words, ", sexua
abuse of a mnor" - could create a |oophole in situations where

a parent is angry that his/her teenager is having a relationship
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wi th soneone over the age of mpjority. Anendnent 1 proposes to
| eave the language as it currently is in AS 11.81.335(a)(2).
Amendnment 1 woul d al so change, in proposed AS 11.81.335(b), the
proposed new wording, "to a certainty" to, "to a reasonable
certainty"; this provision specifies one's duty to retreat.
This change was also requested by the DOL because it felt that
wi thout the word, "reasonable" there could be difficulty proving
that a person really could have retreated instead of wusing
deadly force. The last alteration Anendnent 1 proposes is that
of changing Section 3 of the bill such that the |anguage wil
mrror what is currently in AS 11.81.335(a)(2) regarding the
crimes |isted.

2:32: 51 PM

REPRESENTATI VE GARA suggested that Amendnent 1 be incorporated
into a proposed conmttee substitute (CS).

CHAIR McGUI RE agreed to arrange that.

REPRESENTATI VE GARA indicated that the bill mght still have
some uni ntended consequences. For exanple, he offered his
belief that the crime of ki dnapping includes custodi al
interference, and relayed that it's his belief that the sponsor
doesn't intend for the bill to apply in those situations.

Referring to Section 3, he offered his understanding that as
currently witten, one could use deadly force sinply when one
reasonably believes that a child is in immnent threat of having
one of the things listed occur to hinmlher, and would not have to
reasonably believe that the use of deadly force is the only way
in which to stop those things from occurring. He suggested that
this also is not the sponsor's intent, particularly with regard
to robbery, and therefore the current |anguage in Section 3
coul d prove problematic.

M5. LI DSTER agreed to research those issues.
2:37:06 PM

REPRESENTATI VE GRUENBERG suggested that the bill should include
a definition of "carjacking". He asked what the difference is
bet ween "carjacking" - as used in proposed AS 11.81.350(e)(1) -
and "theft of a notor vehicle when another person ... is inside
the vehicle" - as used in proposed AS 11.81.350(e)(2) - adding
that he thought the latter was a carjacking.
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M5. LIDSTER indicated that in proposed AS 11.81.350(e)(1), the
person is still in the vehicle, and in proposed AS
11.81.350(e)(2), the person is outside of the vehicle and there
i s anot her person, perhaps even a child, in the car.

REPRESENTATI VE GRUENBERG of fered his belief that the activity in
both proposed AS 11.81.350(e)(1) and proposed AS 11.81.350(e)(2)
are sinply different fornms of carjacking.

MS. LI DSTER said she would research that issue.

CHAIR McGUI RE noted that one of her forner staff was the victim
of a carjacking, and briefly described that situation, which she
characterized as very serious.

REPRESENTATI VE GARA indicated that he is anenable to [the
changes proposed via Amendnent 1], and reiterated his concern
regarding Section 3; on the latter point, he suggested adding
the phrase, "the person reasonably believes the use of deadly
force is necessary.

M5. LIDSTER acknow edged that point, again offering to research
that issue further.

REPRESENTATI VE CGRUENBERG asked whether carjacking is currently
puni shed as a separate crine.

M5. LIDSTER said she woul d al so research that issue.
2:42: 36 PM

DEAN J. GUANELI, Chief Assistant Attorney GCeneral, Lega

Services Section-Juneau, Crimnal Division, Departnent of Law
(DOL), relayed that the adm nistration supports having a good,

strong, self-defense law, but at the sanme tine wants it to be a
wor kable law so that gang nenbers, drug dealers, and other
crimnals don't use the justification of self defense as an
excuse for shooting up a neighborhood. He nentioned that he has
been working with the sponsor in an effort to inprove the bill

so that it wll acconplish both goals. In response to
Representative Guenberg's question, he noted that carjacking
can include any nunber of crines and can al so be prosecuted as a

separate crime of vehicle theft - a felony in and of itself - or
as felony theft of property depending on what itens were in the
car. Furt her nore, depending on what is done to the

driver/ passengers, assault charges m ght al so be warranted.
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MR. GUANELI, in response to a further question, said he is not
sure how other states treat this behavior.

REPRESENTATI VE GRUENBERG asked whether the administration would
like to see a separate crinme for carjacking.

VR. GUANELI i ndicated that current law is sufficient,
particularly given that a ot of case law involves the nerging
of convictions when they relate to one continuous course of
conduct .

CHAIR McGU RE suggested that what nmkes the act of carjacking
di stingui shable from the act of sinply stealing a car is the
mental intent of being willing to endanger soneone in order get
the vehicle, and indicated that she would research this issue
further.

REPRESENTATI VE GRUENBERG asked whet her there are nmany incidences
of carjacking in Al aska.

MR. GQUANELI said he would have to research that issue.

REPRESENTATI VE GRUENBERG expressed a preference for devel oping a
statute that would specifically address the issue of carjacking.
He then referred to the interplay between self-defense and gang-
related activity.

[ Following was a brief discussion regarding provisions in other
| egislation as they pertained to gang-related activities.]

2:51: 07 PM

MKE MLLIGAN relayed that he has submtted witten testinony,
shared with the commttee sone personal experiences regarding
the issue of self defense, said he is very concerned about the
intent of the bill, and opined that that intent should be to
all ow people to defend thenselves without allowing them to just
si nply shoot each other. He noted that Section 1 of the bil

pertains to the civil code, whereas the remaining sections
pertain to the crimnal code. He opined that the bill should
enphasi ze that there are standards [with regard to firearns].
For exanple, one of the aspects of the original "conceal ed

carry" legislation was that in order to get a permt, one had
[to pass a handgun safety course], adding that he would like to
see a reference to that requirenent included in both the civil
and crimnal provisions of the bill. Referring to his witten
testinmony wherein he'd offered suggested |anguage changes for

HOUSE JUD COW TTEE -22- January 27, 2006



HB 314, he acknow edged that perhaps the comrittee could cone up
with better wording for both the civil and crimnal provisions
of the bill.

CHAIR MGQU RE offered her understanding that that training
requi renent had been elim nated.

REPRESENTATI VE GRUENBERG surm sed, then, that if M. MIlligan's
suggested changes were adopted, one would have an enhanced
ability to [use the provisions of the bill to justify the use of
deadly force] if one had taken the aforenentioned safety course
and had a permt.

MR. MLLIGAN concurred, adding that in a civil case, [such
changes] would provide for a preponderance of the evidence

standard in the defendant's favor. He pointed out that he is
advocating for |anguage that would allow the permt to be either
current or expired. He mentioned that the sponsor's staff has

explained to him that the concealed carry permt provisions
remain in place because of the reciprocal laws that would allow
one to take a "concealed carry" permt to another state.

CHAIR McGQUJ RE surm sed, then, that although one doesn't have to
have a permit to carry concealed, one could still opt to obtain
such a permt, and that M. MIligan is suggesting that in doing
SO one is a nore responsible gun owner and thus there ought to
be special considerations given in situations wherein HB 314
conmes into play.

MR. M LLI GAN concurred

REPRESENTATI VE GRUENBERG asked whether the sponsor would | ook
favorably upon M. MIligan's suggested changes. He nenti oned
that such |anguage mght provide people with incentive to get
the training that would enable themto qualify for a permt.

M5. LI DSTER said she woul d research that issue.

2:56: 12 PM

REPRESENTATI VE GARA asked that the phrase, "any place where the
person has a right to be", be further defined.

M5. LIDSTER |isted exanples such as one's wrk place, a
heal t hcare provider's office, and shopping facilities.
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REPRESENTATI VE GARA surm sed, then, that that phrase nmeans
"everywhere."

MS. LI DSTER concurr ed.

CHAIR MGURE surmsed that Representative Gara's point 1is
whet her the phrase, "any place where the person has a right to
be" would be legally defensible; she suggested that the sponsor
have Legislative Legal and Research Services provide a
definition for that phrase. She said she assunes that there is
a reason for using that phrase as opposed to "anywhere you are";
perhaps the distinction is that one can't be engaged in a
crimnal act.

MS. LIDSTER concurred, adding that AS 11.81.330 addresses the
i ssue of what activities one cannot be engaged in, in order to
be justified in protecting oneself through the use of nondeadly
force.

CHAIR McGUJ RE indicated that HB 314 woul d be held over.

HB 379 - CONTROLLED SUBSTANCES, | NCL. ANALOGS

2:58: 27 PM

CHAI R Mc@UJ RE announced that the next order of business woul d be
HOUSE BILL NO. 379, "An Act relating to controlled substances."”

REPRESENTATI VE KEVI N MEYER, Al aska State Legi sl ature, sponsor of
HB 379, relayed that the bill was engendered by an incident
wherein a 16-year-old girl died and an 18-year-old was severely
injured after a group of older nmen slipped an analog of GHB into

their drinks. This legislation, he explained, elevates gama-
hydr oxybutyric acid (GHB) and its analogs to a schedule 1A
controlled substance from its current listing as schedule |VA

controll ed substance. He opined that GHIB should be elevated to
a schedule | A because the primary purpose of GHB is for use in
date rape. Furthernore, the drug is potent, alnobst inpossible
to detect, and easily slipped into a drink. Specifically, GHB
i nduces a feeling of severe intoxication and enables others to
t ake advantage of the vul nerable and incoherent individuals who
are under its influence.

REPRESENTATI VE MEYER highlighted that HB 379 also includes
analogs in the statutory definitions of controlled substance.
He further noted that the legislation does exenpt conpounds
approved by the Federal Drug Administration (FDA) as well as
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t hose compounds involved in specific nedical tests and used for
human consunption. He specified that HB 379 attenpts to cl eanup
the statutes while sending a nessage that [use of] the conpounds
in GHB are unaccept abl e and danger ous.

3:01: 13 PM

REPRESENTATI VE GRUENBERG asked if the sponsor would be wlling
to narrow the title.

REPRESENTATI VE MEYER replied, "Yes."

REPRESENTATI VE GARA opined that the purpose of HB 379 "seens
appropriate.” However, the list of chemcals considered illega
drugs under HB 379 is lengthy, and therefore he expressed the
need to hear from soneone that the chemcals listed should be
considered illegal.

REPRESENTATI VE MEYER said that there are individuals avail able
who can address that question.

3:02: 24 PM

TRI NKA PORRATA, President, Project GHB, began by noting that she
is a retired Los Angeles police officer. She expl ai ned that
Project GHB is a nonprofit organization dedicated to educating
peopl e about GHB, a drug that she has dealt with for the past 10
years. She noted that she is considered the nation's expert on
GHB and thus has worked with some of the top researchers of this
dr ug. Ms. Porrata said that she is glad that this issue is
bei ng addressed. Furthernore, the analog provision is very
i nportant because GHB has nany anal ogs, even nore than the three
listed in the bill. The anal og provision provides the [state]
the opportunity to address them without the tinme required to
pass legislation for each drug. She explained that anal ogs are
chem cal cousins and thus have simlar/related chem cal
structure and effects.

3:06:41 PM
ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal Division, Departnent of Law (DQ),

relayed that the DOL supports HB 379, although she said she
cannot speak to sone of the technical aspects of it.
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REPRESENTATI VE GRUENBERG, drew the conmittee's attention to page
2, lines 1-10, and relayed his reluctance to adopt this |anguage
because it may be subject to a challenge of void for vagueness.

M5. PORRATA pointed out that the |anguage [on page 2, lines 1-
10] is simlar to that adopted by both California and the
federal governnment to address anal ogs. Ms. Porrata explained
that an analog of a controlled substance would automatically
refer to the controlled substance.

REPRESENTATI VE GRUENBERG clarified that his concern is whether
such | anguage has already been interpreted by the courts. He
guestioned how [the public] could be given fair notice that they
may be prosecuted for possessing sonething that isn't even in
exi stence or listed [as prohibited].

3:10: 29 PM

M5. PORRATA interjected that the point of that |anguage is that
when a conparable drug to one Ilisted is created, it's
automati cal ly cover ed.

REPRESENTATI VE GRUENBERG reiterated that his concern is whether
such can be done from a constitutional perspective because due
process requires fair notice. He expressed interest in seeing
case |law on the aforenentioned, though he noted his support of
t he | egislation.

M5. PORRATA relayed that simlar |anguage has been tested in
f eder al court and has been consistently upheld. She
acknowl edged that each tinme [an analog is added] there has been
a challenge, but the law itself has been uphel d.

REPRESENTATI VE GRUENBERG requested that the DOL research his
concer ns. He al so expressed his desire to hear from the public
defender on this matter.

REPRESENTATI VE W LSON of fered her understanding that because the
drug involves chemcal fornulas, [the bill has been] narrowed to
refer to simlar nolecular structures.

3:12:48 PM
REPRESENTATI VE CGRUENBERG said he is wondering whether the

| anguage "substantially simlar" has been upheld by the courts
and, if so, how has it been upheld. He then pointed out that
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t he | anguage on page 2, lines 7-10, refers to any substance that
has a particular effect on the central nervous system

3:13: 26 PM

M CHAEL PAW.OWSKI, Staff to Representative Kevin Meyer, House
Finance Commttee, Alaska State Legislature, surmsed, then,
that Representative Guenberg is concerned about providing
notice when a chemcal conpound is made illegal wthout
specifically being nmentioned in | aw

REPRESENTATI VE GRUENBERG further clarified that he is concerned
because these analogs aren't even referenced in a list that's
established by regulation. He then noted that the bill contains
a provision repealing AS 11.71.170(b)(28), and asked why.

MR. PAW.OABKI specified that it refers to the chem cal nane for
GB as it is currently listed in the schedule IVA controlled
subst ance st at ute.

REPRESENTATI VE GARA expressed the need to be reassured be a
chem st that each of the chemcals listed in the legislation is

GHB. The language on page 1, line 6, specifies that also
illegal is any salt or isomer contained in one of the listed
drugs. In regard to that |anguage, he expressed the need for [a

chemist] to specify whether any of these drugs contain a sub-
i soner that may be legitinmate.

[HB 379 was hel d over.]

HB 343 - HARASSMENT

3:16: 03 PM

CHAI R MGJ RE announced that the final order of business would
be HOUSE BILL NO 343, "An Act relating to harassnent."

REPRESENTATI VE BOB LYNN, Alaska State Legislature, sponsor,
mentioning that he has worked as a jailer, relayed that HB 343
was requested by correctional officers and those who want nore
protection frominmates and others who would throw bodily fluids
and feces. Currently, such behavior - included in the crinme of
harassnment - is prosecuted as a class B m sdenmeanor, engendering
a sentence that can range from"0" days to 90 days; HB 343 would
make such behavior a class A m sdeneanor - which can engender a
sentence ranging from "0" days to 1 vyear - and would
specifically provide for a mandatory m ni num sentence of 60 days
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if the victimis a uniforned or otherwise clearly identified
peace officer, fire fighter, correctional enployee, energency
medi cal technician, paranmedic, anbulance attendant, or other
energency responder who was engaged in the performance of
official duties at the tine of the assault.

REPRESENTATI VE LYNN noted that a letter provided by the chief
police of the Gty of Fairbanks Police Departnent, Daniel P.

Hof f man, says in part, "Being spit upon, having blood or feces
flung at you ..., should never be considered 'just part of our
job'"; that in a portion of a position paper provided by the

Public Safety Enpl oyees Association, Inc. (PSEA), John Cyr says,
"Any attenpt to increase the penalty for this type of behavior

is [overdue]"; that a letter provided by the president of the
Al aska Association of Chiefs of Police (AACOP), Thonas C enopns,
says in wpart, "... someone throwing bodily fluids at any
individual is not only repulsive, but should have a penalty
attached to it which will deter the activity, or at |east punish

the offender nore appropriately than what is currently allowed
under State Law'; and that a letter provided by the president of
the board of directors of the Alaska Correctional Oficers
Associ ation (ACOA), Daniel Colang, says in part, "lnmates have
spit in the face of officers, tried to smear themwth feces and
in one case sprayed a fenmale enployee with a m xture of senen,
urine and saliva. ... we need our |leaders to protect us from
the threat and danger of assault by bodily fluids."

REPRESENTATI VE LYNN, in sunmary, said that HB 343 is ained at
protecting everyone, but especially those who protect the
public's safety and respond to energency situations.

3:20: 29 PM

JAMES A. HELGOE, Lieutenant, Legislative Liaison, Dvision of
Al aska State Troopers, Departnent of Public Safety (DPS), stated
sinply that the Al aska State Troopers support HB 343.

3:21:11 PM

MAE L. BARNEY, Correctional Oficer 1|1, Fairbanks Correctional
Center, Division of Institutions, Departnent of Corrections
(DOC), relayed that she is the correctional officer [nentioned
in the letter fromthe ACOA] that had a m xture of senen, urine,
and saliva sprayed on her, adding that another correctional
officer was also a victim In response to a question, she went
on to describe that incident.
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M CHAEL SICA, Staff to Representative Bob Lynn, Alaska State
Legi sl ature, sponsor, asked, on behalf of Representative Lynn,
that Ms. Barney comment regarding whether the correctional
of ficers in Fairbanks support the bill.

MS. BARNEY said all the correctional officers support HB 343.
3:24:59 PM

RICHARD SCHM TZ, Public Information Oficer, Ofice of the
Comm ssi oner - Juneau, Departnent of Corrections (DOC), stated
sinply that the DOC supports [HB 343], thinks it's a good bill
and would like to see it pass.

REPRESENTATI VE W LSON noted that nurses are often subject to
contact with the aforenmentioned substances. She asked whet her
nurses who work in energency roons would be covered under the
bill.

MR, SICA relayed that for a violation to occur under the bill, a
person would have to intentionally subject another person to
t hose subst ances.

REPRESENTATI VE W LSON asked whether simlar behavior by soneone
who is drunk or under the influence of drugs [would be covered
by the bill].

MR. SICA suggested that soneone else mght be better able to
address that question, but proffered that the intent of the bil
is to make this type of behavior fall under the crinme of
harassnent, which involves soneone intentionally harassing or
annoyi ng anot her person.

3:27: 05 PM

REPRESENTATI VE W LSON poi nted out that drunken people do things
intentionally.

MR, SICA surm sed, then, that such behavior would be covered
under the bill.

REPRESENTATI VE GARA offered his wunderstanding that the bil
differentiates between activity directed at a police officer or
energency responder and activity directed at a nenber of the
public.

MR SICA concurred with that summati on
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REPRESENTATI VE GARA suggested that they mght want to exenpt
saliva and perhaps sweat, and gave an exanple wherein two Kkids
start spitting at each other during a schoolyard fight.

MR. SICA indicated that the sponsor had intended for saliva to
be included in the bill but perhaps had not intended for sweat
to be included, and so he will research that issue further.

REPRESENTATI VE GARA acknowl edged that when one spits at another
person, the intention is to annoy that person.

MR. SICA concurred, and offered his belief that [spitting at
soneone] is already included under the harassnent statute as a
cl ass B m sdemneanor.

REPRESENTATI VE GRUENBERG noted that AS 11.61.120(a)(5) already
makes subjecting another person to offensive physical contact a

crine of harassnent, and surnmsed that the bill would make that
behavior a class A msdeneanor - as harassnent in the first
degree - if the offensive physical contact involves the use of

human or animal bodily fluids or feces.
MR. SICA concurred with that summati on.
3:30:28 PM

SUSAN A. PARKES, Deputy Attorney GCeneral, Cimnal D vision,
Ofice of the Attorney General, Departnment of Law (DCOL), rel ayed
that the DOL supports HB 343, and that the sponsor did consult
with the DOL in drafting the bill.

REPRESENTATI VE W LSON agai n asked whether the bill would cover
enmergency room nurses who have intoxicated patients spit at them
or throw other itens at them

M5. PARKES said that the DOL would have to prove the factua
guestion of whether the person took that action with the intent
to harass or annoy, and in the case of an intoxicated person or
a person under the influence of some substance, the I|evel of
intoxication or inpairnment could also be a factor. If the
person is spewi ng profanities, looking the victimin the eye, is
coherent enough to engage in other intentional acts, and spits
or throws other bodily fluids on the victim a jury could easily
make a finding that although the person was intoxicated, he/she
i ntended hi s/ her conduct.
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3:33: 08 PM

REPRESENTATI VE GARA offered his understanding that spitting is
not covered under existing | aw

REPRESENTATI VE GRUENBERG argued that spitting is covered under
AS 11.61.120(a)(5) in that it would be considered "offensive
physi cal contact”.

M5. PARKES concurred, adding that the concern of correctiona

officers is that this behavior is currently only a class B
m sdeneanor, which they argue is insufficient. The intent of
the bill, she suggested, is to recognize that throwing bodily
fluids or feces is serious conduct and that protecting those who
ensure the public's safety and respond to energency situations
is apriority.

CHAIR McGU RE asked why the bill shouldn't just be limted to
those who protect the public's safety and respond to energency
si tuati ons.

REPRESENTATI VE LYNN opined that no one should be subjected to
having bodily fluids or feces thrown at himher, and offered his
understanding that this is occurring to people other than those
who protect the public's safety and respond to energency
si tuati ons.

3:35: 52 PM

REPRESENTATI VE GRUENBERG indicated that he has a potential
conflict of interest and asked to be excused from voti ng.

CHAIR McGUI RE objected [thus requiring Representative G uenberg
to vote should it be necessary].

REPRESENTATI VE GARA asked whether spitting would be considered
"of f ensi ve physical contact".

MS. PARKES said, "That is the theory that we prosecute it under,

and ... we've gotten convictions under that theory.

3. 37:56 PM

REPRESENTATI VE W LSON referred to page 3, lines 2-4 - which
lists the people against whom an offense would garner a
mandatory m ninum sentence - noted that nedical personnel are

not included, and suggested that they should be.
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REPRESENTATI VE LYNN said he would view such a change to be a
friendly anendment.

REPRESENTATI VE GRUENBERG suggested that such a change nmay
warrant a title change. He then referred to the Al aska Court of
Appeal s case, MKillop v. State, and opined that the ruling in
that case makes the current statute regarding the crime of
harassnent virtually unworkabl e. He asked the sponsor whether
he woul d be anmenable to curing that problemvia HB 343.

REPRESENTATI VE LYNN said he would follow the advice of the DOL
on that issue.

M5. PARKES reconmended that that issue be taken up wth the
drafter.

MR. SICA relayed that the drafter had sinply indicated that the
harassnment statute was the nobst appropriate section of statue
wth which to address the behavior the sponsor was concerned
about .

3:41: 00 PM

REPRESENTATI VE GARA said he is unconfortable making it a crine
to throw [or project] sweat or saliva at regular people. He
asked the sponsor to consider anmending the bill such that it

would only be a crime to throw or project sweat or saliva if the
victimwas sonmeone [listed in Section 4].

REPRESENTATI VE LYNN suggested that if sonmeone has taken the tine
to collect enough sweat to throw it at another person, that
illustrates real intent.

M5. PARKES pointed out that Section 4 of the bill is nerely a
sentencing provision that sets a mandatory m ni mum sentence for
the behavior listed in Section 2 if the victimis soneone |isted
in Section 4, and opined that Representative Gara's suggested
change coul d be probl ematic.

CHAIR MGUI RE rel ayed that HB 343 woul d be held over.
ADJ OURNMENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 3:44 p. m
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