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HOUSE BI LL NO. 323

"An Act relating to material wtnesses; anending Rule 58.1
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Appel | ate Procedure; and providing for an effective date.”
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"An Act relating to high risk operation of a notor vehicle,
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- SCHEDULED BUT NOT HEARD

SENATE BILL NO 132(efd fld)

"An Act relating to conplaints filed wth, investigations,
heari ngs, and orders of, and the interest rate on awards of the
State Conmission for Human Rights; and naking conform ng
amendnents. "

- SCHEDULED BUT NOT HEARD
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SHORT TI TLE. DETENTI ON OF MATERI AL W TNESSES
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W TNESS REG STER

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Presented HB 326 as one of the prine
sponsors; presented HB 323 as the sponsor.

M CHAEL PAW.OWABKI, Staff

to Representative Kevin Meyer

House Finance Conmittee

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of HB 326 on
behalf of Representative Meyer, one of the bill's prine
sponsors; assisted with the presentation of HB 323 on behal f of
t he sponsor, Representative Myer.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section-Juneau

Crimnal D vision

Depart ment of Law (DQL)

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 326, provided
comments and responded to questi ons.
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VWALT MONEGAN, Chi ef

Anchor age Police Departnent (APD)

Muni ci pality of Anchorage (MDA

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of HB 323.

ACTI ON NARRATI VE

CHAIR LESIL MGJIRE called the House Judiciary Standing

Commttee neeting to order at 1:53:16 PM Represent ati ves
McGuire, Coghill, Anderson, and Gara were present at the call to
order. Representatives Kott and Guenberg arrived as the

neeting was in progress. Representative WIson was excused.

HB 326 - POSTI NG LEWD MATERI AL AS HARASSIVENT

1: 54: 08 PM

CHAI R McGJ RE announced that the first order of business would
be HOUSE BILL NO 326, "An Act relating to harassnent.”

1: 54: 27 PM

REPRESENTATI VE KEVI N MEYER, Al aska State Legislature, one of the
prinme sponsors of HB 326, relayed that the bill proposes to
include the posting, publishing, and distribution of I|ewd
material in the definition of harassment. He said that with the
advent of technology, canera phones and small, digital caneras
are now raising serious concerns in the work place and for the
public; a person can easily snap a picture with his/her camera
phone and share it with others.

1: 55: 06 PM

M CHAEL PAW.OWBKI, Staff to Representative Kevin Meyer, House
Finance Commttee, Alaska State Legislature, one of the prine
sponsors of HB 326, relayed that he'd just used his [canera
phone] to send pictures of the House Judiciary Standing
Conmittee nmenbers to the commttee aide's e-nmail address.

REPRESENTATI VE MEYER expl ai ned that the posting, publishing, or
di stributing of such pictures is not currently covered under
Al aska statute, and that HB 326 is intended to send a strong
nmessage that this type of behavior is not acceptable. He
relayed that a constituent brought forth the concept of the
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bill, based on her personal experience wherein her boyfriend at
the time took pictures of her, but when they broke up, sent
those pictures on to other people in order to harass her.
Current law didn't provide this constituent with any renedy.

CHAIR MGJURE noted that the bill contains nental i nt ent
| anguage.

CHAIR McGUI RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 326.

1:56: 54 PM

REPRESENTATI VE COGHI LL characterized the concept of the bill as
an excellent idea, but nmentioned that he is not famliar wth
the process of convicting a person for the crinme of harassnent.

REPRESENTATI VE MEYER explained that the crime of harassnent
constitutes a class B m sdeneanor, and said he is not sure how
often the police have wused the current statute. He
characterized the bill as a tool that police could use to assi st
victinms of the type of behavior outlined in the bill.

REPRESENTATI VE COGHI LL questioned whether AS 11.61.120, because
violation of it is only a class B m sdeneanor, is the correct
statute with which to address the behavior stipulated in the
proposed new | anguage.

REPRESENTATI VE MEYER acknowl edged that there are stiffer
penalties available depending on what 1is done wth the
phot ogr aphs. If the intent is only to harass a person, then AS
11.61.120 is the correct statute in which to include the new
| anguage.

CHAI R MGUI RE acknow edged that point.
1:58:46 PM

MR. PAW.OABKI relayed that AS 11.61.123 speaks to the crine of
i ndecent viewi ng or photography, and surmsed that that is the
crime to which Representative Coghill is referring, particularly
given that when the victim is under the age of 16, the crine
beconmes a class C fel ony.

REPRESENTATI VE COGHI LL concurred, saying his question was, "Wen

does a photograph rise to that level", and that his concern was
that the bill would be |Iowering the bar, though he now realizes
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that the bill proposes a crine additional to what is listed in
AS 11.61.123.

2:00: 13 PM

REPRESENTATI VE GARA offered his understanding that the intent of
the bill is to preclude soneone from intentionally distributing
sexual ly explicit pictures of sonebody else, wthout that
person's consent, in order to enbarrass hin her. He said he is
concerned, however, that the language in the bill is not narrow
enough. He suggested that if a kid receives a photograph of the
type listed in the proposed |anguage and then sends that
phot ograph on to others, he/she would be guilty of a crinme under
the bill; currently such behavior would nerely be considered a
pr ank.

MR. PAW.ONSKI explained that in that situation, the behavior of
the original sender would already be a crine under AS 11.61.123.
The "sidebar” on HB 326, he opined, is the intent to harass or
annoy. The initial taking of the picture mght be a consensua
act, and since indecent photographing of a mnor is already

covered under another statute, the bill covers situations in
which the stipulated behavior -  publishing, posti ng, or
distributing the pictures - is used to harass or annoy another
per son.

REPRESENTATI VE GARA asked why it would be a good idea to nake it
acrime to sinply forward pictures on to soneone el se.

REPRESENTATI VE MEYER said that it depends on what the intent of
the person forwarding the photographs is. If the intent is to
harass a person, then the behavior would be covered by the bill.

2:03: 11 PM

MR. PAW.OWKI said that if he is forwarding a photograph to
sonmeone else, he mght not know the person who is in the
phot ograph and therefore mght not be intending to harass that
person, but the person who initially distributed the photograph
is the one intending to start the prank.

REPRESENTATI VE GARA pointed out, however, that regardless of
whet her one initially takes the photograph or nerely forwards it
after receiving it, one could reasonably be expected to know
that forwarding the photograph wll annoy the person in the
phot ograph even if one doesn't know that person. The bill would
make the person forwarding the photograph a crimnal.
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MR. PAW.OABKI suggested that perhaps Departnment of Law personne

could better respond to that issue. He then questioned whether,
in terms of how a court would interpret an action, there is a
di fference between "knowi ng" and "intent".

REPRESENTATI VE GARA said he didn't know whether the standard is
"knowi ng" or "intent."

CHAIR McGQUIRE noted that initially she'd had a concern that the
bill, as currently witten, is both too broad and too vague, but
then she'd observed that the bill stipulates in subsection (a)
that in order to qualify for the crinme of harassnent, the
behavi or nmust be done wth the intent to harass or annoy anot her
person, though subsequent paragraphs (1) through (5) have
varyi ng degrees of specificity.

2:05:39 PM

ANNE CARPENETI, Assistant Attorney Ceneral, Legal Services
Section-Juneau, Crimnal Division, Departnent of Law (DOL), said
she does see sone possible First Anendnent issues with HB 326
For exanple, the prosecutor would have to prove that a person
forwarded photographs with the intent to annoy or harass another
person, and so if a person does not know the subject in the
phot ograph, then it would be an issue of fact whether the person
did it anyway knowi ng that the behavior would annoy or harass
t he subject. Therefore, the commttee mght want to consider
defining "publish® or "post", or otherwise narrowing the
| anguage. The issue as the DOL sees it is whether the phrase,
"intent to harass or annoy another person”, answers the First
Amendnent issues, and whether the behavior of nerely pressing
the "forward" button is something that could be prosecuted.
"Doesn't seem |ike it should be, but under [ certain]
ci rcunstances you mght be able to, ... [but] do you want that
covered?" she asked.

2:07:05 PM

REPRESENTATI VE GRUENBERG opi ned that they should either narrow
the title or ook at the issues in terns of the statute as a
whole. He referred to an Alaska Court of Appeals case, MKillop
v. State, the holding of which he said they nmay wsh to
incorporate in to the bill. Doi ng sonet hing al ong those Iines,
he ventured, would make the [proposed] statute constitutional

When speaking of "with intent to harass or annoy", he posited,
it is assumed that one does not have the other person's
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perm ssion, though that is not necessarily expressed in statute.
He offered his belief that they should ensure that the proposed
| anguage stipulates that the behavior occurs wthout the
subj ect's perm ssion.

REPRESENTATI VE GRUENBERG, referring to the tort of intrusion,

said it seens as though the bill should also punish the person
who takes the picture, offering his belief that the bill does
not yet do that, that instead the bill only crimnalizes the
di stribution of the photograph. He suggested that they don't
want people to conmmt either behavior even once. He then
sumari zed that his issues are: |ooking at the whole statute in

light of the title, naking sure that the whole statute it
constitutional; considering the question of whether they want to
crimnalize the taking of the photograph; and ensuring that the
| anguage stipulates that the behavior is done wthout the
subj ect's consent. He suggested that they use the bill as an
opportunity to ensure that the [current] statute is as |egal and
as strong as possible.

2:10:12 PM

REPRESENTATI VE COCGHILL posited that the language in the first
part of the bill - "with intent to harass" - already stipul ates
that the behavior is nonconsensual .

REPRESENTATI VE GRUENBERG acknowl edged that point, but said he
just wants to be sure.

CHAIR McGU RE noted, though, that a photograph could be taken
consensually at the outset but then what is done wth that
phot ograph |l ater is not consensual; therefore, she doesn't think
that it matters so nuch what the subject of the photo thought at

the tine the photograph was taken. Instead it is the intention
of the person taking the photograph to use that photograph to
harass the subject that matters. She suggested that the

guestion of whether or not the subject gave his/her permn ssion
to be photographed is not rel evant.

REPRESENTATI VE GRUENBERG opi ned that one should not be able to
either take a photograph or distribute a photograph w thout the
subject's permssion, that [the l|law] should protect people's
privacy.

2:12: 23 PM
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M5. CARPENETI offered her understanding that AS 11.61.123 makes
[ phot ographing a person wi thout his/her perm ssion] against the
| aw al r eady.

REPRESENTATI VE GARA said he is concerned about crimnalizing
behavi or that could be considered sinply a high school prank

He said he would be anenable to limting the bill such that it
would be a crine if the nmain purpose for distributing a
photograph is to harass or annoy soneone. This could be
acconplished, he suggested, by inserting - after "act" on
page 2, line 2 - the words, ", with the main purpose being to
harass or annoy the other person".

REPRESENTATI VE GRUENBERG opi ned, however, that they wouldn't
want to crimnalize soneone who, for exanple, takes a picture of
a nursing nother and, with perm ssion, distributes that picture
to [the nother's] friends and fam |y nenbers.

2:15:45 PM

REPRESENTATI VE ANDERSON nentioned that it could be difficult to
secure a conviction [unless the proper |anguage is used], and
i ndicated he is anenable to Representative Gara' s suggesti on.

MR. PAWOWSKI noted that in the MKillop case, the court
referred to AS 11.61.120(a)(4) - which says in part, "nmakes an
anonynous or obscene telephone call” - and said that when the
caller's speech is devoid of any substantive information and the
caller's sole intention is to annoy or harass the recipient,
[the behavior qualifies as a violation of AS 11.61.120(a)(4)].
He indicated that the phrase "sole intention" fits in well wth
Representative Gara's suggested change, which would neet the

[court’'s] standard. He relayed that the use of the words in
[ proposed paragraph (6)] has already been upheld by the courts
as being a narrow definition of what is obscene and |ewd. M.

Pawl owski said Representative Gara's suggested | anguage change
is fine.

REPRESENTATI VE COGHI LL noted that paragraphs (1)-(5) specifies
that one is doing sonmething directly to another person, whereas
proposed paragraph (6) specifies that one is doing sonething to
anot her person's inmage. Because of this difference, he opined
the concept of "unwanted" should be inserted sonewhere in
proposed paragraph (6) so that it will "nesh" wth the other
par agr aphs. In response to coments and to clarify, he
indicated that his thought is that the act of annoying soneone
involves one person doing sonmething to another person that
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he/ she doesn't want to have done to hinmher, and therefore he
would like to find a word which will fit that concept and
include it in paragraph (6).

REPRESENTATI VE GRUENBERG not ed that perhaps the person receiving
a photograph doesn't want to receive it; therefore, maybe it
should be a crine to distribute a photograph with the intent to
annoy either the subject of the photograph or the receiver.

CHAIR MGUI RE, referring to the First Anmendnent, and noting that
she receives annoying itenms via e-mail all the tinme, indicated
that she would have a concern with stipulating that it would be
a crinme if the behavior annoyed the receiver; instead, she would
prefer to keep the |anguage narrow and say that a crine occurs
when one harasses the subject of the photograph. She al so
indicated that she would be anenable to Representative Gara's
proposed | anguage, and suggested that the comnmttee could also
consider the question of whether to clarify that it would be a
crime if the photographs are published, posted, or distributed
W t hout the subject's consent.

2:22:20 PM

REPRESENTATI VE GARA nmade a notion to adopt Anendnent 1, to add
on page 2, line 2, after "act", the words: ", wth the sole
pur pose being to harass or annoy the other person”. There being

no obj ection, Amendnent 1 was adopt ed.
2:23:16 PM

REPRESENTATI VE GRUENBERG offered his wunderstanding that the
McKillop case "dealt with" AS 11.61.120(a)(4), and suggested
t hat identical |anguage should be inserted in that paragraph.

REPRESENTATI VE GRUENBERG therefore made a notion to adopt
Conceptual Anmendnent 2, subject to the conmttee's review of the
McKi Il op case, to add the sane | anguage from Amendnent 1 to page
1, line 13, [after the word "contact"].

MR. PAW.OWNSKI asked whether changing the statute is appropriate
given that the court has already interpreted the current statute
via the McKillop case.

REPRESENTATI VE GRUENBERG opined that doing so is appropriate,
and explained that the conceptual aspect of Concept ual
Amendnent 2 is that if the commttee |ater determnes that the
| anguage is unnecessary, it can be taken out. In response to
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guestions, he restated what Conceptual Anmendnent 2 would do, and
par aphrased fromthe follow ng portion of the MKillop case:

Thus, when AS 11.61.120(a)(4) is read in conjunction
with AS 11.81.900(a)(1), the statute is theoretically
broad enough to punish political speech or other
| egitimate conmunication upon proof that one of the
speaker's subsidiary nmotives was to annoy the
|istener. Because the scope of the statute is
potentially SO br oad, we concl ude t hat AS
11.61.120(a) (4) nmust be interpreted to prohibit
tel ephone calls only when the call has no legitimte
comuni cative purpose - when the caller's speech is
devoid of any substantive information and the caller's
sole intention is to annoy or harass the recipient.

REPRESENTATI VE MEYER said he would be anenable to Conceptual
Amrendnent 2.

REPRESENTATI VE GRUENBERG renmarked that crimnal |aws should give
fair notice to the public of what they do; one shouldn't have to
research a case.

2:27:12 PM

CHAIR MGURE, in response to a question, <clarified that
Conceptual Anmendnment 2 would add the sanme |anguage in Amrendnent
1 to page 1, line 13, after "contact", that |anguage being:
", with the sole purpose being to harass or annoy the other
person”.

CHAIR MGU RE asked whether there were any objections to
Concept ual Anmendnent 2. There being none, Concept ual
Amendnent 2 was adopt ed.

REPRESENTATI VE GRUENBERG suggested that the same theory applies
to paragraphs (2) and (3).

CHAIR MGQURE said that initially she'd been thinking that
perhaps the best thing to do would be to change subsection (a),
but then she realized that doing so mght render paragraph (1)
unwor kabl e.

REPRESENTATI VE GRUENBERG concurred, and suggested that they
split up what is currently subsection (a) into subsections (a)
and (b) and have the |anguage currently being added to
par agraphs (4) and (6) also apply to paragraphs (2) and (3).
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CHAIR McGU RE said she didn't know if the behavior listed in
par agraphs (4) and (6) could be interpreted as being reasonable
if there were another notive. Wth regard to paragraphs (2) and
(3), she surmsed that it may be the nere fact that one is
calling over, and over, and over again at inconvenient hours or
calling and | eaving the phone off the hook so as to inpair the
victims ability to place or receive calls, that this fact is
nmore inportant in ternms of harassnment than the fact that one
could argue that he/she had a legitinmte purpose in placing the
calls. Therefore, she indicated that she is disinclined to have
t he | anguage bei ng added to paragraphs (4) and (6) also apply to
par agr aphs (2) and (3).

REPRESENTATI VE GRUENBERG rel ayed, then, that he would not be
of fering an anmendnent to change paragraphs (2) and (3).

2:31:22 PM

REPRESENTATI VE GRUENBERG asked whether the title should be
nar r owed.

CHAIR McGU RE noted that the sponsor has relayed to her that the
drafter prefers the l|anguage currently in the title because
there is a specific act relating to harassnent; furthernore,
there is only other one bill that could reasonably be expected
to fit wunder the current title of HB 326, and that bill is
sponsored by Representative Lynn, the other prinme sponsor of
HB 326.

MR. PAW.OASKI, in response to a question, acknow edged that one
option would be to change the title to read: "An act relating
to the definition of harassnent”.

REPRESENTATI VE GRUENBERG i ndi cated that he would be anenable to
such a change.

2:32:47 PM

CHAI R McGQUJI RE expl ained that Amendment 3 would change the title
to read: "An act relating to the definition of harassnent”.
[ Although no formal notion was made] Chair MQire determ ned
that there were no objections to Anendnment 3. Ther ef or e,
Amendnent 3 was adopt ed.

2:33: 09 PM
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REPRESENTATI VE GRUENBERG, in response to a question, nmde a
notion to adopt Conceptual Amendnent 4, to add to page 1, line
15 line, after, "(6)", the words: ", without the consent of the
ot her person,".

REPRESENTATI VE KOIT offered his understanding, though, that
addi ng such language would in effect be saying that a person
must give his/her permssion to be harassed, since subsection
(a) says in part, "A person commts the crine of harassnent".

VR. PAW.ONBKI acknow edged that poi nt, and referred to
Representative Guenberg's prior suggestion to create a new
subsection (b).

REPRESENTATI VE GRUENBERG relayed that he'd decided against
of fering such an anendnent.

REPRESENTATI VE COGHI LL agai n suggested that the correct word may
be, "unwanted", if it pertains to the intent to harass or annoy.

REPRESENTATI VE GRUENBERG cl arified that his goal w th Concept ual
Amendnment 4 would be to address situations in which the subject
either didn't want the photograph to be taken or didn't want the
phot ograph to be distributed.

REPRESENTATI VE COGHI LL pointed out, though, that the | anguage
currently says it's a crinme if the behavior listed in paragraph
(6) is done to harass or annoy. Therefore, he surmsed, it's a
given that a subject would not want the photographs published,
posted, or distributed in order that he/she may be harassed or
annoyed.

REPRESENTATI VE GRUENBERG, in response to a question, relayed
that he wi shed to w thdraw Anendnent 4.

2:38: 33 PM

REPRESENTATI VE COGHI LL asked whether the commttee w shed to
insert the word "unwanted" into [paragraph (6)].

REPRESENTATI VE CRUENBERG sai d no.

CHAIR McGQU RE posited that the concept of "unwanted" is already
included in the definition of harassnent.

2:38:44 PM
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REPRESENTATI VE COGHILL noved to report HB 326, as amended, out
of comittee W th i ndi vi dual recommendat i ons and t he
acconpanying fiscal notes. There being no objection, CSHB
326(JUD) was reported from the House Judiciary Standing
Comm ttee.

HB 323 - DETENTI ON OF MATERI AL W TNESSES

2:39: 22 PM

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 323, "An Act relating to material wtnesses
anending Rule 58.1, Alaska Rules of Civil Procedure, and Rule
204, Al aska Rules of Appellate Procedure; and providing for an
effective date."

2:39:49 PM

REPRESENTATI VE KEVIN MEYER, Alaska State Legislature, sponsor,
explained that HB 323 allows the prosecutors and defense
attorneys to apply to the Al aska Superior Court for a material
wi tness order, establishes conditions and sets guidelines for
handling a material w tness, and gives powers to | aw enforcenment

officials to detain a material w tness. He noted that Black's
Law Dictionary [Sixth Edition] defines "material wtness" in
part as, "a w tness whose testinony is crucial to either the
defense or prosecution.” He said that he introduced HB 323
because it is becom ng apparent, particularly in Anchorage, that
witnesses with crucial information are not comng forward or
hel ping the police. Instead, people are resorting to taking

matters into their own hands, thus endangering the |lives of
ot hers.

REPRESENTATIVE MEYER said that the spate of gang-related
activities has brought this issue to the forefront because the
police do not currently have the authority to take soneone
"downt own" when he/she clearly has information that the police

need. House Bill 323 attenpts to balance individuals' rights
with their obligations. The bill places conditions on the
issuance of a material wtness order, and places strict

conditions on the detention of a material wtness. For exanpl e,
a material wtness nust be soneone who is unlikely to respond to
a subpoena, an arrest is only in order if there is probable
cause that the person will not appear at the "material wtness
heari ng" unless he/she is arrested, a material wtness detained
by the police without a warrant nust be imediately brought
before the nearest judge, and a material w tness may not be held
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in a correctional facility and nust be provided with room and
board simlar to what is provided to a juror. 1In conclusion, he
said he anticipates that the proposed statute will be used very
infrequently and only in the nost serious of crines.

2:43: 31 PM

REPRESENTATI VE CGRUENBERG said he questions the accuracy of the
bill"s zero fiscal notes.

M CHAEL PAW.OWBKI, Staff to Representative Kevin Meyer, House
Finance Committee, Al aska State Legislature, sponsor, in
response to a question, nmade nention of a statute pertaining to
the bail of a material wtness; he later indicated that he would
have to do further research in order to provide the conmmttee
with the correct statutory citation.

CHAIR McGUI RE asked whether there is a provision in the bil
pertaining to the protection of material w tnesses.

REPRESENTATI VE MEYER said no, but offered his belief that a
material witness would be extrenely inportant to |aw enforcenent
and thus woul d receive sone form of protection.

CHAI R MGU RE asked Representative Meyer whether he woul d object
to the addition of a provision stipulating the protection of a
material w tness.

[ Representative Meyer's response was i naudi bl e. ]

REPRESENTATI VE GRUENBERG asked M. Pawl owski to research what
other states have drafted for their w tness protection Acts,
adding that he is concerned that [the bill] could be putting
sone peopl e in danger.

2:47: 08 PM

WALT  MONEGAN, Chi ef, Anchorage Police Departnent (APD)
Muni cipality of Anchorage (MJA), relayed his belief that HB 323
would be used infrequently and primarily only for the nost
serious of crines. He offered an exanple of a victimwho is not
willing to testify, and suggested that HB 323 could be used to
get information fromthat victimin order prosecute a case in a
timely manner. He said that the only area of the bill that he
has concern with pertains to how it would work in gang-rel ated
situations, because as currently drafted, even though a materi al
witness in a gang-related shooting, for exanple, would be taken
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before a judge or nmgistrate, that wtness could not be
conpelled to testify.

MR. MONEGAN said that |aw enforcenent officers want the ability
to bring a witness into the police station for an hour or so and
gai n his/her cooperation. He noted that people wll vent on the
police officer if they are not allowed to feel safe, and so
providing an officer with the ability to bring a witness into
the police station for an hour or so would allow the wtness
sonme "deconpression” tine.

2:51:56 PM

REPRESENTATI VE GARA asked whether currently a wtness can be
subpoenaed for a pre trial deposition.

MR. MONEGAN rel ayed that if a witness is already hostile, he/she
will not volunteer to talk about anything and wll probably
ignore a subpoena or "duck" the subpoena service altogether
because he/she doesn't want to get involved in a case or wth
the police. He added, "By the other rules that dictate [to] the
court how they operate, we're kind of stymed in our ability to
find someone to get all the good information, on an occasional
basis, and still neet all the time restraints ... that nust be
handl ed by the courts.™

REPRESENTATI VE GARA said he is struggling with the concept of
allow ng |aw enforcenent the ability to arrest someone if he/she
is innocent, and the bill would allow for the tenporary arrest
of an innocent person sinply because |aw enforcenent thinks that
he/ she m ght have information

MR. MONEGAN clarified that the goal would be to get a person out
of an environnent in which there is a strong code or tradition
inhibiting himher from talking to the police. In such an
environment, victins attenpt retaliation on their own, and
although there is a public outcry against [gang-related
vi ol ence], police are stym ed because they are unable to obtain
proof against the perpetrators of [gang-related] violence. He
added:

|"m certainly not wlling to swap our civil liberties
[or] to conpromise them to a point where we becone a
police state, because no one wants that, especially
us. VWat we're trying to find is a mddle ground
that'Il allow people to "de-stress”™ or stop and
reflect alone, privately, away from the group, away
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from the crowd, away from the gang, so that we can
actually get sone information.

2:56: 03 PM

CHAIR McGU RE asked M. Mnegan to comment on the issue of
protection for those who are conpelled to testify as material
wi tnesses; for exanple, wtnesses in donestic violence (DV)
si tuati ons.

MR. MONEGAN relayed that he, hinself, has taken a turn at
guarding a witness in a hotel roomin order to nake sure that no
harm befell that witness. The costs of protecting a witness in
a crucial <case, he indicated, are well worth getting a
convi cti on.

CHAIR McGQUI RE said she is concerned about |ong-term protection
for material Wi t nesses. She referred to Representative
Gruenberg's request for information regarding what other states
do wth respect to material wtness protection prograns.
"Anchorage is sadly becom ng a place where sone of these higher-
| evel, higher-stakes crines are taking place, and so I|I'm
thinking a little bit longer term even than just that imedi ate
time period [before and during the trial]," she added.

MR. MONEGAN said that certainly if the crime involves federal
violations the APD can request [assistance] from the federal

gover nnent . He used the exanple of a case wherein a young nan
was shot to death but none of the 50 people present were willing
to testify as a material w tness. Currently the police can't

force sonmeone to testify in such a case, and so [the APD s goal ]
is to give such individuals a chance to reflect on whether they
woul d indeed be willing to testify as material w tnesses.

3:00: 36 PM

REPRESENTATI VE GARA said he would like to neet the APD s
concerns wthout allowing the police to arrest a potential
W tness w thout a warrant. He therefore suggested deleting the
provisions that currently allow this, and instead adding
| anguage which says that a person has a legal obligation, if a
police officer believes that the person is a wtness to a crine,
to provide the officer with the person's nane, address, and
contact information. The police, then, wouldn't have to worry
about "losing”" the person, and it would still be up to the
per son whet her he/she would be willing to testify as a materi al
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Wi t ness. Such language would elimnate the problem of
[intentional ly] arresting an innocent person.

MR MONEGAN said that in an ideal world, that would work; he

predicted that what he wll encounter, however, are individuals
who nake excuses for not providing the aforenentioned
information or who will sinply give false information.

REPRESENTATI VE GARA suggested that the |anguage could be witten
in such a way as to inhibit such occurrences.

3:03:34 PM

MR. MONEGAN expl ained that the involuntary detention that he is
proposing would be simlar to what is used in "non-custodi al
interviews," and pointed out that the best tinme to get
information froma wtness is close to the event.

REPRESENTATI VE CRUENBERG noted that the residents of his
district keep a low profile and the last thing they want to do
is get involved with [being a witness], because they have the
fear that their involvenent with the people against whom they
testify would only be beginning. Society, if it requires that
people get involved in being nmaterial wtnesses, has a
responsibility to make sure that those people are protected
after they testify.

MR MONEGAN said he won't disagree wth that point, but
reiterated that he is only asking for the opportunity to give a
person tine, away from the situation, to think about
cooperating; in that tinme, the police can attenpt to build a
rapport with the person, gain his/her trust, and present him her
with options - for exanple, sinply calling "Crine Stoppers”
| ater on and providing informati on anonynously.

3:07:31 PM

REPRESENTATI VE GRUENBERG said that in order for the police to
get the cooperation they want, ultimately it wll take nore than
sinply developing a rapport with the person in a quiet setting
and asking hinmher to provide information anonynously; instead,
it wll require that the state be able, on a long-term basis, to
protect the person.

MR. MONEGAN said he wouldn't argue that point, and remarked that

one of his challenges is to convey to individuals that the nore
they keep quiet about crinmes in their neighborhood, the nore

HOUSE JUD COW TTEE -17- January 18, 2006



they are allowing the situation to continue, and that fear and
apathy are allies of crine. He nentioned one situation in which
the people from a church group took steps to find out, via a

poll, how residents in the neighborhood felt about the crinme
that was occurring in it; this poll in and of itself had a
chilling effect on the nunmber of crines being conmtted in that

nei ghbor hood. He indicated that the people nust be brought to
understand that collectively they can nake a difference sinply
by standing together and indicating that crine wll not be
t ol er at ed.

3:09: 54 PM

CHAIR MGUI RE rel ayed that HB 323 woul d be held over.

ADJ QURNVENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 3:11 p.m
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