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Juneau, Al aska

PCSI TI ON  STATEMENT: Present ed HB 318 on behal f of
Representative MQ@ire, one of the bill's prine sponsors,
described the changes incorporated into the proposed CS for
HB 318, Version Y, and responded to questions.

PETER PUTZI ER, Seni or Assistant Attorney Ceneral

Transportation Section

Civil Division (Juneau)

Department of Law (DQL)

PCSI TI ON STATEMENT:  Responded to questions during discussion of
HB 318.

DON BULLOCK, Attorney

Legi sl ative Legal Counsel

Legi sl ati ve Legal and Research Services

Legi slative Affairs Agency (LAA)

Juneau, Al aska

POSI TI ON STATEMENT: Spoke as the drafter of HB 318 and
responded to questi ons.

REPRESENTATI VE PAUL SEATON

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Asked questions and provided conments
during di scussion of HB 318.

REPRESENTATI VE BOB LYNN

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON  STATEMENT: Provided a comment during discussion of
HB 318.

BOB SHAVELSON, Executive Director

Cook Inl et Keeper

Hormer, Al aska

PCOSI TI ON  STATEMENT: Provi ded coments during discussion of
HB 318.

PETER ROBERTS

Hormer, Al aska

PCOSI TI ON  STATEMENT: Provided coments during discussion of
HB 318 and expressed a preference for the original version of
the bill.

DANA OLSON
(No address provi ded)
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PCSI TI ON  STATEMENT: Provi ded coments during discussion of
HB 318 and asked that the bill be held over.

KEVIN C. RITCH E, Executive Director

Al aska Muni ci pal League (AM.)

Juneau, Al aska

PCSI TI ON  STATEMENT: Provi ded coments during discussion of
HB 318.

GARVI N BUCARI A

Wasill a, Al aska

PCSI TI ON  STATEMENT: Provi ded coments during discussion of
HB 318.

ACTI ON NARRATI VE

CHAIR LESIL MGURE called the House Judiciary Standing

Commttee neeting to order at 1:10:32 PM Represent ati ves
McGuire, WIson, Anderson, and Kott were present at the call to
order. Representatives Coghill, Guenberg, and Gara arrived as
the neeting was in progress. Representatives Kelly, Holm and

LeDoux were al so in attendance.

HB 318 - LI M TATI ON ON EM NENT DOVAI N

1:10: 43 PM

CHAI R McGU RE announced that the only order of business would be
HOUSE BILL NO 318, "An Act limting the exercise of emnent
domain. "

1: 11: 20 PM

REPRESENTATIVE WLSON noved to adopt the proposed commttee
substitute (CS) for HB 318, Version 24-1LS1083\Y, Bull ock,
1/11/06, as the work draft. There being no objection, Version Y
was before the conmttee.

CHAIR McGU RE, speaking as one of the bill's prinme sponsors,
relayed that HB 318 was created in response to the recent U'S
Suprene Court case, Kelo v. City of New London, in which the
court said that a local ordinance in Connecticut allowng for
em nent donain to be used to take private property could, in
fact, be used to take property from one private entity and
transfer it into the hands of another private entity for nere
econoni ¢ devel opnment pur poses. She indicated that she did like
the fact that in the Kelo decision, the court upheld the ability
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of states and |local governnents to decide their own rules
regardi ng em nent domain, allowing them to continue controlling
their own areas. However, the part of the Kelo decision that
was disturbing to the public, she surmsed, was the idea that
one's own private property could be seized nerely for economc
devel opment pur poses. She characterized this concept as one
foreign to Americans, who would not think that such was an
appropriate use of emnent domain "taking" by a governnental
entity.

CHAIR McGU RE relayed that HB 318 is intended to clarify the
uses of emnent domain in the state of Al aska. I n working on
the bill, she remarked, a lot of interesting issues have arisen,
such as how to reconcile private property rights wth the
state's subsurface rights and constitutional mandate to devel op
Al aska's natural resources for the maxinmum benefit of al
Al askans, or how to reconcile private property rights with the
desire to pronote recreational opportunities. She nentioned the
coastal trail in her district as one such exanple of the latter
situation, adding that this topic has generated a |ot of
di scussi on in her district because it woul d i nvol ve
approximately 80 different "takings" of sonme type - through the
use of emnent domain - unless people decide to give up their
property voluntarily.

CHAIR MGURE said that the bill attenpts to address the
gquestion of, "if it is inappropriate to take private property
for mere econom c devel opnent purposes, how appropriate is it to
take private property for nere recreational purposes.” I n
conclusion, she said she is open to suggestions for inproving
the bill.

1:16: 02 PM

CRAIG JOHNSON, Staff to Representative Lesil MGQuire, Al aska
State Legislature, indicated that the bill 1is intended to
address two issues. The first being whether it is appropriate

to take a person's private property for economc gain, and the
second being whether it is appropriate to take a person's
private residence for the recreational opportunities of another
person. The bill is not intended to either increase or decrease
the power of emnent domain, he remarked, acknow edging that
em nent domai n does have appropriate uses.

MR, JOHNSON said that because of the ruling in the Kelo case
approximately 13 pieces of emnent domain |egislation are now
before the federal governnent, ranging from a constitutional
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anmendnent prohibiting the use of emnent domain for econonic

use, to a House bill that would take econom c devel opnent funds
away from any state or [local] governnent entity that uses
em nent domain for econom c gain. He explained that HB 318

precludes the use of em nent domain for economc gain, clarifies
that the governnent is prohibited from using em nent domain to
take a person's prinmary domcile for recreational purposes, and
attenpts to define the term"primary domcile."

MR. JOHNSON al so explained that since the year 2000, 41 states
have used em nent domain to take private property for comercia
use, ranging from 2,100 cases in Florida to 5 <cases in
Loui si ana. Currently 13 states have 47 pieces of legislation
pending regarding emnent domain - ranging from an absolute
noratorium on its use for econom c devel opnent, to instituting
"one-year stays" - though Alaska is the only state attenpting to
address the issue of using emnent domain for recreational use
pur poses.

MR, JOHNSON opi ned that Alaska must go on record as addressing
this issue or face the loss of federal funds. He rel ayed that
the Anchorage Assenbly recently adopted a |ocal |aw prohibiting
the taking of private property for recreational use, but offered
his belief that this issue should also be addressed for the rest

of the state. He offered his wunderstanding that although
Version Y changes the bill substantially, those changes al

revolve around the issue of defining what constitutes a primary
domcile; the bill still attenpts to protect the use of em nent

domain in appropriate situations, such as those that involve
resour ce devel opnent.

1: 22: 50 PM

REPRESENTATI VE ANDERSON asked how many other bills have been
i ntroduced to address the i ssue of em nent donmi n.

MR. JOHNSON said that there are six bills with |anguage simlar
to HB 318, and offered his belief that by working with the
sponsors of those other bills, everyone's concerns could be
addressed via one bill that can then be used as the vehicle.

REPRESENTATI VE GARA said his main concern is that HB 318 may
have uni ntended consequences. He said he would like to |eave
the question of whether to allow the use of emnent domain for
recreational use purposes to local officials, and asked whether
the Alaska State Constitution allows the taking of private
property for private comrercial devel opnent.
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1:26: 45 PM

PETER PUTZI ER, Senior Assistant Attorney General, Transportation
Section, Cvil Division (Juneau), Departnent of Law (DQ.),
offered his understanding that in the Kelo decision, the US.
Suprene Court was applying Connecticut state |aw Furt her nor e,
[in Alaska], the authority to use emnent domain nust exist,
property can only be taken for a legitimte public use, and that
[ public] use nust be recognized under statute. Whet her or not
and how far the concept of public use can be expanded, however
is still an open question, he posited. 1In response to a further
guestion, he surmsed that it would be an open question as to
whet her the Alaska State Constitution allows "a taking to be
transferred to a private person.”

1: 29: 23 PM

DON BULLOCK, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency (LAA
explained that Article 1, Section 18, of the Alaska State
Constitution says that private property shall not be taken or
damaged for public use wthout just conpensation. He, too,
noted that in the Kelo decision, it was determned that the
situation involved taking property for a reasonable public use
as that term was defined in Connecticut. House Bill 318 is
attenpting to define the paraneters of public use in Al aska, he
remar ked, adding that current statute does contain a list of
traditional public uses.

MR. PUTZI ER characterized Version Y as an inprovenent over the
original bill; for exanple, it includes sone exceptions that
attenpt to protect nobst of the public uses for em nent domain
that are already explicitly recognized by the |egislature.

1: 32: 30 PM

MR. PUTZIER, to highlight sonme of the changes offered by
Version Y, noted that Section 1 now contains |egislative intent
and findings |anguage, and that Section 2 now attenpts to nore
narrowly target the perceived problem The |egislature does not
necessarily want to allow the taking of a private |andowner's
property for the purpose transferring it to another private
entity. The original bill used the term "econom c devel opnent"”,
but it was determned that such a term mght be construed as
bei ng overbroad, particularly given that npbst projects involving
em nent domain will have an econom ¢ devel opnent conponent.
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MR. PUTZIER noted that [Version Y] includes a procedure to dea
with situations in which the state does want to transfer
property acquired through em nent donmain to a private entity.
Section 3 of Version Y stipulates that such transfers are
allowed, but only if there is witten concurrence of the
commi ssioners of the Departnent of Natural Resources (DNR), the
Departnent of Transportation & Public Facilities (DOT&PF), the
Department of Commerce, Community, & Economc Devel opnent
(DCCED), and the Departnment of Mlitary & Veterans' Affairs
( DWA) . Furthernore, Section 3 of Version Y contains severa
exceptions to the general rule of "no transfers of private
property to a private person,” and these exceptions are included
in the bill wth the intent of mintaining emnent donmain
practices as they currently exist.

1: 36: 10 PM

MR. PUTZI ER then described the exceptions, which are listed in
proposed AS 09.55.240(d)(1)-(6). The first exception involves
situations in which the |andowner consents, either before or
after a condemmation proceeding has been filed, to the taking.
The second exception involves situations in which a private
person has been expressly authorized via statute to either
exercise the power of emnent domain or to receive an interest
in land acquired by the exercise of em nent domain. The third
exception involves situations in which the transferred property
woul d be used for a private way of necessity to permt essential
access for extraction or use of resources, and this exception is
actually stated in Article VIII, Section 18, of the Al aska State
Consti tution.

VR. PUTZIER relayed that the fourth exception involves
situations in which the property is transferred to a person
avai lable for public hire to transport freight or passengers by
notor vehicle, watercraft, aircraft, or railroad car. The fifth
exception involves situations in which the acquisition is used,
in part, for leasing property to a private person or private
busi ness that occupies a portion of public property or a public
facility such as an airport, port, or public building;, this
exception is intended to preclude the argunent that em nent
domai n cannot be exercised for those kinds of facilities. The
final exception involves property that is transferred to a
person by oil and gas | ease under AS 38. 05. 180.

MR. PUTZI ER rel ayed that subsection (e) of proposed AS 09.55. 240
speaks to the aforenentioned issue of recreational facilities
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and projects, stipulating that the power of emnent domain nay
not be used to acquire such facilities or projects unless
witten concurrence of the conmm ssioners of the DNR the DOT&PF
the DCCED, and the DWA is obtained; this exception would be
avai |l abl e should any unforeseen situations arise in which it is

determ ned that such a taking should occur. Reading from the
fol |l ow ng provi si ons, he i ndi cat ed t hat pr oposed AS
09.55.240(e)(1)-(2) attenpts to define what a "recreationa

facility or project” is, and t hat proposed AS

09.55.240(e)(3)(A)-(H) provides a listing of what it is not.

MR. PUTZIER relayed that proposed AS 09.55.240(f) states that
em nent domain would not be allowed in order to acquire a
person's abode that is used as a dwelling place, or property
within a 1,000 linear feet of such an abode, for the purpose of
a recreational facility or project, and then specifies how an
abode may qualify for this prohibition. He then noted that
proposed AS 09.55.240(g) provides a definition of "private
person” for the purpose of proposed AS 09.55. 240.

1:44: 22 PM

REPRESENTATI VE GARA suggested |eaving the "recreational issue”
aside in order to consider the question of whether it mght be
sufficient to sinmply say, "never to a private person or entity
unless it's necessary for a resource developnment project
approved by the state.™

CHAIR McGU RE concurred with the concept of sinply stating under
what circunstances em nent domain nmay not be used.

1:48: 06 PM

REPRESENTATI VE PAUL SEATON, Alaska State Legislature, asked
whet her "private person” would include an entity such as the
Al aska Rail road Corporation (ARRC)

MR. JOHNSON i ndicated that the existence of entities such as the
ARRC could potentially cause a problem should the bill be
sinplified to address only resource devel opnent projects.

REPRESENTATI VE SEATON said his concern is that the current
version of the bill doesn't appear to nake a distinction between
guasi - governnental agencies, such as the ARRC or the Al aska
| ndustri al Devel opnment and Export Aut hority (Al DEA), and
“private person.”
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MR. PUTZIER clarified that proposed AS 09.55.240(d)(2) does
provi de an exception for certain private persons to whom the
power of em nent domain has already been given, and is intended
to address situations involving the ARRC or the AIDEA for
exanpl e.

CHAIR McGUIRE noted that proposed AS 09.55.240(g) - l|ocated on
page 5, lines 23-24 - says: "In this section, 'private person'
means a person that is not a public corporation as defined in AS
45.77.020 or a governnent as defined in AS 11.81.900." She al so

noted that proposed AS 29.35.030(d) - located on page 6, line 9
- says: “In this section, 'private person' has the nmeaning
given in AS 09.55.240." Thus, she surmsed, the bill does

attenpt to provide a distinction between "private person"” and
entities such as the ARRC and the Al DEA

REPRESENTATI VE SEATON referred to the | anguage on page 3, |ines
30-31, and page 4, line 1, - which says, "the private person has
been expressly authorized by statute either to exercise the
power of emnent domain, or to receive an interest in |and
acquired by the exercise of emnent domain" - and said he is
trying to figure out who such a "private person” would be other
than the aforenmentioned entities.

1: 52: 50 PM

CHAIR MGU RE explained that in including such |anguage, the
t hought was that in the future there may be an as yet unknown
private entity or private person that should be allowed to
obtain private property via emnent domain. She acknow edged
that her initial concern wth such |anguage is that it appears
to be a catchall phrase that could be used to get around the
intent of the bill, but she nmentioned that in speaking with the
drafter, he nmade the point that including escape valves in the
| egi sl ation m ght be appropriate. She also pointed out that the
comm ssioners referred to in proposed AS 09.55.240 are not
i mredi ately accountable to the public.

REPRESENTATI VE SEATON offered his wunderstanding that [song]
local nmunicipalities have an absolute prohibition against the
use of em nent domain to convey property from one private person
to another. He asked whether the aforenmentioned state
comi ssioners have "veto power" over a nunicipality's em nent
domai n rul es.
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CHAIR McGQU RE indicated that the difference in standards being
proposed, via Version Y, for the State and municipalities is a
concern of hers, and shoul d be addressed.

REPRESENTATI VE GARA noted that the aforenentioned comm ssioners
take direction from the governor and, thus, one governor could

di rect the comm ssioners to view emnent domain i ssues
differently than another governor wuld so direct. He
reiterated that he would l|ike to sinplify the bill, again

suggesting that they limt the transfer of private property to
private individuals via emnent domain to resource devel opnment
proj ect s. He remarked that he can't think of any other
circunstance in which the legislature would want to give a
private entity the ability to take private property away from
anot her private entity.

MR. PUTZI ER suggested that another such circunstance m ght
i nvol ve the use of em nent domain by utilities, but acknow edged
that wutilities already have the power to exercise emnent
domain, and that this power is statutorily granted.

REPRESENTATI VE GARA pointed out that the current |aw on that
i ssue woul d not have to be changed via the bill.

MR. PUTZI ER mai ntai ned his point that those who would be, or who
currently are, exenpted from the prohibitions proposed via the
bill should be expressly included in the bill as being exenpted.

1:59: 04 PM

MR,  BULLOCK, referring to Representative Seaton's question,
noted that in Kelo, the Iand was being transferred to a "private
non-profit entity" that was established prior to the case. So
even though the property being transferred was not considered to
be "blighted" - a traditional reason for using em nent donmain -
the |ocal governnent had already considered New London to be
econonmcally blighted and so fornmed a "devel opnment corporation”
to see how the econony of the area could be turned around. This
corporation developed a plan, presented it to the |oca
government, which then transferred the power of emnmnent domain
to the corporation, which was defined as a "private non-profit
entity". The corporation then went about purchasing property in
conjunction with the plan it had devel oped.

MR. BULLOCK added, "The situation in New London had been
junpstarted by [Pfizer, 1Inc.,] deciding to build a research
facility there, and so they looked at ... that as the trigger to
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start this devel opnment project.” Mst of the people in the New
London situation voluntarily sold their |and, but the Kelo case
arose when sone people did not want to give up the property on
which they'd grown up. To recap, in the Kelo case, the
authority to exercise emnent domain had been delegated to a
private corporation; he remarked that in Alaska, the Al aska
Housi ng Fi nance Corporation (AHFC) is a simlar entity that has
been granted simlar powers.

REPRESENTATI VE SEATON asked, then, whether the bill is really
acconplishing anything, particularly given that the bill 1is
stipulating that em nent domain can be used in the sane type of
ci rcunstances as occurred in the Kelo case. He suggested t hat

it mght be better if the legislature were to sinply pass a
resolution saying that the legislature would | ook unkindly upon
the taking of private property for private devel opnent.

MR. BULLOCK offered his understanding that the questions being
addressed via HB 318 are, "what constitutes public use,"” and
"who is going to define it." The bill currently takes the
approach of saying what isn't public use, and if such guidelines
are not provided by the |egislatures, he warned, then individual

guidelines as to what constitutes public use will be created by
whi chever organization or local government s looking to
exercise the power of emnent domain. In response to a

guestion, he relayed that existing |aw addresses the issue of
utilities exercising the power of em nent domain.

REPRESENTATI VE GARA suggested, then, that the bill be altered to
sinmply provide a new subsection to current l|law that says, "And
except where otherw se provided by statute, em nent domain may
not [be wused] ... to transfer private land from one private
person to anot her private person.”

MR. PUTZIER offered his belief that Version Y does just that,

and then read portions of the bill. He acknow edged, though
that the bill is a work in progress.
2:05:51 PM

REPRESENTATI VE COGHI LL said it would be interesting to find out
the rationale wused regarding the |anguage currently in AS
29.35.030, which addresses the wuse of emnent domain by
muni ci palities and second class cities, particularly the
| anguage pertaining to citizens voting on the issue of whether
[a second class city] can exercise the power of em nent domain.
He indicated that he wants to ensure that the power of using

HOUSE JUD COW TTEE -11- January 11, 2006



em nent domain to take property is not abused by a governnent
entity, and that he is not sure that placing that decision with
the aforenenti oned conm ssioners is necessarily the best way of
preventing such abuse. He relayed that he does tend to agree
with the exceptions in the bill, but pointed out that exceptions
tend to nmultiply and therefore may not actually keep the scope
narr ow.

REPRESENTATI VE W LSON opined that the bill should contain solid
[ paranmet er s/ gui del i nes], but because conm ssioners change from
admnistration to admnistration, |eaving certain decisions up
to a group of commssioners nay not acconplish this goal;
simlar circunstances could end up being treated differently
based on what a given group of comm ssioners deci des.

REPRESENTATI VE COGHILL remarked on the |arge anount of power
Al aska's executive branch welds, and referred to the governor's
ability to appoint departnent conmm ssioners as an exanpl e.

2:08: 55 PM

MR. BULLOCK suggested that the conmttee consider the question
of what effect allowing conmissioners to nake a decision
regarding emnent domain would have on the Adnmnistrative
Procedure Act (APA).

REPRESENTATI VE BOB LYNN, Alaska State Legislature, referred to
what he ternmed "the coal bed nethane [CBM situation,” and noted
that the topic of em nent domain has raised a lot interest, and
opined that this topic should be addressed at this tine.

MR. BULLOCK said that the comment regarding CBM raises the issue
of access to state resources, which the state owns subsurface
rights to. Under the Alaska State Constitution, owning the
subsurface rights gives the state the right to access the
property; furthernore, there are specific statutes that provide
for the conpensation of the owner. Thus the CBM situation is
not an em nent domain issue, he explained. "There's still sone
private subsurface ownership on the Kenai Peninsula, and there's
also the issue of the subsurface ownership by the regional
Native corporations,” he added, but noted that generally, under
common |law and the right to subsurface rights, whoever owns the
subsurface rights has the right to enter for devel opnent
pur poses.

REPRESENTATI VE CGRUENBERG opined that it is very inportant for
all the terns used in the bill to be carefully defined. He
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characterized the bill as being designed to engender litigation,
and warned that if the legislature doesn't define the terns used
inthe bill, then the courts will.

2:12: 33 PM

BOB SHAVELSON, Executive Director, Cook Inlet Keeper, after
relaying that his organization is a citizen-based nonprofit
group dedicated to protecting the Cook Inlet watershed and the
life it sustains, said that nmuch of what he'd intended to say to
the conmttee pertained to the original version of HB 318. He
opined that a lot of the controversy arising from the Kelo
decision stens from what he indicated was U S. Suprene Court

Justice Clarence Thomas's characterization that the court, in
the Kelo decision, was replacing the Fifth Amendnent and
unseating public use |imtations and replacing them with a

broader, nore perm ssive public purpose test for em nent donain.
M. Shavel son said agrees with what he believes to be Justice
Thomas's opinion that the Fifth Amendnent should be strictly
construed to allow em nent domain only when a legitimate public
use would be effectuated and that the Kelo decision went too
far.

MR. SHAVELSON offered his belief that both the original version
of HB 318 and Version Y carve out two sweeping exceptions to the
em nent domain power which go far beyond a sinple fix to the
Kel o decision and wll pose serious concerns for business and
recreational interests in Al aska. He offered his belief that
sinply fortifying the current statutory and constitutional
public use test will address the problens created in the Kelo
decision. Wth regard to the bill's recreational use exception,
he remarked that such use satisfies the public use limtations
of the Fifth Amendnent and would add to the quality of life that
Al askans have cone to enjoy and expect, but he sees no need to
i nclude such a provision in statute, particularly given that the
af orenenti oned coastal trail issue has already been addressed at
the | ocal |evel.

MR, SHAVELSON ventured that one of the issues raised by the
bill's recreational use exception is that it pronotes unequal
treatment when conpared to other |egislatively permssible uses.
For exanple, proposed AS 09.55.240(a)(6) would adopt a public
policy that places private property in jeopardy of condemation
for an open pit mne but refuses to grant a simlar
consideration for "snow machines, sled dog, or simlar trial
access."” Such an inconsistency will underm ne private property
rights and | egislatively assert that takings of private property
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for mning corporations is sound policy while simlar actions
for access to trails by Alaskans is not. He suggested that if
the legislature really wants to address this inportant and
contentious property rights issue, then the solution would be to
split estate issues whereby | essees of mneral resources have an
absolute legal right to access the surface estate of private
property owners, adding that this issue recently cane to a head
in the Matanuska-Susitna [valley] and the CBM debates.

REPRESENTATI VE GRUENBERG of fered his understanding that the only
types of commercial enterprises that the bill covers would be
"for profit" conmmercial enterprises, and thus M. Shavelson's
or gani zati on woul d not be affected by the bill.

MR. SHAVELSON offered his belief, however, that the bil
addresses the transfer of private land from a private entity,
regardl ess of that entity's profit or nonprofit status.

REPRESENTATI VE GRUENBERG asked to M. Shavel son review Version Y
further.

2:18: 12 PM

PETER ROBERTS rel ayed that he'd headed up the fight against the
Homer annexation, and remarked that the issue of em nent domain
is simlar to the annexation issue in that a group of
politicians can get together and decide the fate of soneone's
private land and in that such actions can be very hard to stop.
He said he realizes that em nent domain is necessary for various
reasons, but he is very nuch against the use of em nent domain
in situations such as occurred in [New London] because the only
"public good" that wll come from such a transfer is the
accunul ation of tax revenue and is not, therefore, justifiable.
On the issue of exercising emnent domain for recreational use
pur poses, he suggested that if a road is a reasonable thing to
build [for the public good], then so too is an access strip. He
pointed out that in an urban area, a trail mght be |abeled
recreational, but in a rural area, a simlar trail mght be
necessary for public access.

MR. ROBERTS said he believes that access is a valid reason to
consider wusing emnent domain, and suggested that the bil

should undergo further consideration before it is allowed to
[imt the use of em nent domain for access purposes. Ref erring
to M. Shavel son's exanple regarding a private road to a private
mne, M. Roberts offered his belief that such usage of em nent
domain is less justifiable as being for the public benefit than
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woul d an access strip for the purpose of hunting and fishing

He al so posited that the issue of "land in tw estates,” such as
those involving mneral rights, should not be addressed via HB
318, and indicated that the original bill's sinpler nature was
nore acceptable to him "Land shouldn't be taken so that
sonebody can make a profit on it," he remarked, nor should |and
be taken sinply so that a government entity can receive taxes
fromit.

MR. ROBERTS, in conclusion, opined that conpensation for |and
taken via [eminent] domain should be handled by two |[ocal
private |and appraisers; if that price is not acceptable to the
entity attenpting to acquire the land, then the entity should be
precluded from proceeding with em nent donmain proceedings. He
referred to the provisions regarding the four comm ssioners
determ ning whether certain land in certain situations should be
taken via em nent domain, and said he is very nuch against those

provi sions because forthcomng decisions wll change from
adm nistration to adm nistration. I nstead, for those types of
situations, it should be the legislature that makes the
deci si on.

2:23:20 PM

DANA OLSON said she'd sent a 12-page petition to the
commi ssioner of the DNR regarding recreational use, and offered
her belief that the "mneral entry" exception in Alaska law is
[used rarely], adding that she does own her own mneral entry.
She said she feels that HB 318 wll substantially change the
Al aska Statehood Act, and referred to the right of privacy as
guaranteed by the Alaska State Constitution in Article 1,
Section 22, saying that she would like to see the "denials for
the right to revise the ... state land use plans in witing
before ... passage," adding that she has requested this change.

M5. OLSON offered her understanding that Senate Bill 196, passed
in 1987 [as Chapter 75 SLA 87], specifically says that right of
ways shall be in land use plans, and that HB 318 potentially
addresses corridors. She said that since Alaska Survival v.
State Departnment of Natural Resources was used as a standard for
a pipeline, she would be affected by the legislature's action in
this matter. "For a person to have their property having one
standard, and having a legal standard of sonething else, there
has to be a way to read law consistently,"” she remarked. In
concl usi on, she suggested that the commttee has nore work to do
on the bill, and asked that the bill be held over.
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2:26: 07 PM

KEVIN C. RITCH E, Executive D rector, Al aska Municipal League
(AML), said he appreciates the commttee's willingness to work
with local municipalities regarding the bill. He remarked that
one can't really define good and bad public takings, adding that
there are different situations wherein the public good nmay far
outweigh [the negative effects of] the taking, and there are
procedures to nake sure the taking is done well. Wiile the
federal governnent is working on an em nent domain policy, state
governnents may well feel that the federal government is not

best suited to determine policy for the states; likewise, in
certain situations, local governments nay feel that state
governnment is not best suited to determne policy at the | ocal
| evel . Whoever is the arbiter on these types of issues should

be held accountable to the public; for exanple, city assenblies
are accountable to the public. M. R tchie said that according
to his research, the power of emnent domain in Al aska has not
been abused as occurred in New London; the system currently in
place in Alaska is a good one, and people can readily access the
deci si on-maki ng group in any given en nent donmain issue.

2:28:30 PM

REPRESENTATI VE GRUENBERG said he would like to know whether the
issue is one of stopping "taking" or one of paying private
owners nore. He noted that U S. Suprene Court Justice Stephen
G Breyer has indicated that when he and simlarly-mnded
jurists analyze issues, they look at the practical inplications
of their actions. Representati ve G uenberg suggested that the
comm ttee should do the sanme on this issue.

MR RITCH E posited that "that issue"” is probably in the hearts
of the people bringing the actions; in the case of the Kelo
situation, it appeared that a person really, really wanted to
stay in [her] hone.

REPRESENTATI VE GRUENBERG r emar ked that tough cases make bad | aw,
and suggested that perhaps the Kelo case could be just such a
case.

MR R TCHE relayed that at |east three nunicipalities have
adopted fairly substantial enm nent domain ordinances and were
able to do so quickly, adding that one of the advantages at the
local level is that errors can be rectified in a fairly tinmely
manner . He also noted that currently, in second class cities,
it is the voters who determ ne issues of em nent domain.
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2:31:43 PM

GARVI N BUCARI A, relayed that he would be personally inpacted by
a proposed "2004/2005 Main Street study,"” described sone of the
details of that project, noting that he has been subjected to
the stress of the possible ramfications of this proposed study.
He went on to describe sone of the steps he has taken thus far
and sone of the possible ramfications for him He suggested
that there should be a nechanism in place that would allow the
parties subject to a taking to negotiate with the Departnent of
Transportation & Public Facilities (DOT&PF) prior to the routing
of roads, and asked the conmittee to reconsider the |anguage in
proposed AS 09.55.240(a)(4) and (5) because he finds it very
hard to accept that the dunping of mne tailings is benign. He
indicated that according to his understanding of the [Al aska
State] Constitution, public health is a major priority for the
state, adding that there are nunmerous proposed mining ventures
that may take priority over the health and welfare of the
citizens.

MR. BUCARI A suggested that the long-term health effects of
dunping places for working mnes and tailings need to be
consi der ed. He also nentioned that the coalmning areas in the
Al aska Range are being subjected to "acid m ne drainage," adding
that he fears that mning operations will have a severe effect
on the state's fish and wildlife sustained yield capabilities

Thus, he opined, allow ng access for both public recreation and
for factors that aneliorate the stresses of developnent is
i mportant. He said he would support the commttee's
reconsi deration of |anguage pertaining to recreational use and
public access for fishing, hunting, and travel.

2:36: 17 PM

REPRESENTATI VE GARA posed the question of why they would want to
allow for the taking of property from soneone in order to give
it to a mne that would not provide revenue to the state.

MR. BUCARI A, in response to another question, read portions of
proposed AS 09.55.240(a)(4) and (5) as those paragraphs pertain
to mning operations, and reiterated that he has public health
concerns and quality of life concerns, and that the Al aska State
Constitution nandates the state to protect the various val ues of
and the quality of life of its citizens.
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CHAIR MGURE noted that the language in proposed AS
09.55.240(a)(4) and (5) is part of existing |aw

MR. BUCARI A acknow edged that point, but suggested that this
i ssue should still be addressed by the conmttee, as it is of
particular significance to the citizens in the "lIliama area."

[ HB 318, Version Y, was held over.]

ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 2:39 p. m
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