ALASKA STATE LEQ SLATURE
HOUSE JUDI Cl ARY STANDI NG COW TTEE
May 6, 2005
1:44 p. m

VEMBERS PRESENT

Representative Lesil MGQuire, Chair
Represent ati ve Tom Ander son
Represent ati ve John Coghi l
Represent ati ve Nancy Dahl strom
Representative Pete Kott
Representative Les Gara
Representati ve Max Gruenberg

MEMBERS ABSENT

Al l nmenbers present

COW TTEE CALENDAR

CS FOR SENATE BILL NO 135(JUD)(efd am

"An Act relating to the crinmes of assault and custodial
interference; and providing for an effective date.”

- MOVED CSSB 135(JUD) (efd an) OUT OF COMM TTEE

CS FOR SENATE BILL NO 130(FIN) am
"An Act relating to a special deposit for workers' conpensation

and enployers' liability insurers; relating to assigned risk
pools; relating to workers' conpensation insurers; stating the
intent of the |egislature, and setting out limtations,

concerning the interpretation, construction, and inplenentation
of workers' conpensation laws; relating to the Al aska Wrkers

Conpensati on Boar d; assi gni ng certain Al aska Wor ker s
Conmpensation Board functions to the division of workers
conpensation in the Departnent of Labor and Workforce

Devel opnent and to that departnment, and authorizing the board to
del egate admi nistrative and enforcenent duties to the division

providing for workers' conpensation hearing officers in workers'
conpensati on proceedings; establishing a Wrkers' Conpensation
Appeals Commission; relating to workers' conpensation nedical
benefits and to charges for and paynent of fees for the nedica

benefits; relating to agreenents that discharge workers’
conpensation liability; relating to workers’ conpensati on
awards; relating to reenploynent benefits and job dislocation
benefits; relating to coordination of workers' conpensation and
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certain disability benefits; relating to division of workers'
conpensation records; relating to release of treatnent records;
relating to an enployer's failure to insure and keep insured or
provide security; providing for appeals from conpensation
orders; relating to workers' conpensation proceedi ngs; providing
for supreme court jurisdiction of appeals from the Wrkers

Conpensati on Appeals Comm ssion; providing for a maxi num anount
for the <cost-of-living adjustnent for workers' conpensation
benefits; relating to attorney fees wth respect to workers'
conpensati on; providing for the departnent to enter into
contracts with nonprofit organizations to provide information
services and | egal representation to injured enployees;
providing for administrative penalties for enployers uninsured
or without adequate security for workers' conpensation; relating
to fraudulent acts or false or msleading statenents in workers'
conpensation and penalties for the acts or statenments; providing
for nenbers of a limted liability conpany to be included as an
enpl oyee for purposes of workers' conpensation; establishing a
wor kers' conpensation benefits guaranty fund; making conform ng
anendnents; providing for a study and report by the nedical
services review commttee; establishing the Task Force on
Wor kers' Conpensation; and providing for an effective date.”

- MOVED HCS CSSB 130(JUD) OQUT OF COW TTEE

SENATE BILL NO 132(efd fld)

"An Act relating to conplaints filed wth, investigations,
hearings, and orders of, and the interest rate on awards of the
State Conmmission for Human Rights; and nmaking conform ng
amendnents. "

- HEARD AND HELD
PREVI QUS COW TTEE ACTI ON
BILL: SB 135

SHORT TITLE: ASSAULT & CUSTODI AL | NTERFERENCE
SPONSOR(S): SENATOR(S) DYSON

03/ 08/ 05 (S READ THE FI RST Tl ME - REFERRALS

03/ 08/ 05 (S) JUD, FIN

04/ 06/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205

04/ 06/ 05 (S Schedul ed But Not Heard

04/ 14/ 05 (S) JUD AT 8: 00 AM BUTROVI CH 205

04/ 14/ 05 (S) Moved CSSB 135(JUD) Qut of Committee
04/ 14/ 05 (S) M NUTE( JUD)

04/ 14/ 05 (S) JUD RPT CS 1DP 3NR 1AM SAME TI TLE
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04/ 14/ 05
04/ 14/ 05
04/ 14/ 05
04/ 30/ 05
04/ 30/ 05
05/ 01/ 05
05/ 01/ 05
05/ 01/ 05
05/ 01/ 05
05/ 01/ 05
05/ 01/ 05
05/ 03/ 05
05/ 03/ 05
05/ 04/ 05
05/ 04/ 05
05/ 05/ 05
05/ 05/ 05
05/ 06/ 05

BILL: SB 130

(S)
(S)
(S)
(S)
(S)

(S)
(S)
(S)
(S)

(S)
(S)

EEEEe:

DP: SEEKI NS

NR: FRENCH, THERRI AULT, HUGGE NS
AM GUESS

FIN AT 9: 00 AM SENATE FI NANCE 532
Schedul ed But Not Heard

FIN AT 1: 00 PM HOUSE FI NANCE 519
Moved CSSB 135(JUD) Qut of Committee
M NUTE( FI N)

FIN RPT CS(JUD) 3DP 2NR

DP. W LKEN, GREEN, DYSON

NR: OLSON, STEDVAN

TRANSM TTED TO (H)

VERSI ON: CSSB 135(JUD) (EFD AM
READ THE FI RST Tl ME - REFERRALS
JUD, FIN

JUD AT 1:00 PM CAPI TOL 120
Schedul ed But Not Heard

JUD AT 1:00 PM CAPI TOL 120

SHORT TI TLE: WORKERS' COWVPENSATI ON | NSURANCE

SPONSOR( S) :

03/ 03/ 05
03/ 03/ 05
03/ 08/ 05
03/ 08/ 05
03/ 08/ 05
03/ 10/ 05
03/ 10/ 05
03/ 10/ 05
03/ 15/ 05
03/ 15/ 05
03/ 15/ 05
03/ 17/ 05
03/ 17/ 05
03/ 17/ 05
03/ 22/ 05
03/ 22/ 05
03/ 22/ 05
03/ 24/ 05
03/ 24/ 05
03/ 24/ 05
03/ 29/ 05
03/ 29/ 05
03/ 31/ 05
03/ 31/ 05
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(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)

RULES BY REQUEST OF THE GOVERNCOR

READ THE FI RST Tl ME - REFERRALS
L&C, FIN

L&C AT 1:30 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 1:30 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 1:30 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 1:30 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 1:30 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 2: 00 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 1:30 PM BELTZ 211
-- Meeting Cancel ed --
L&C AT 1:30 PM BELTZ 211
Moved CSSB 130(L&C) Qut of Conmittee
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03/ 31/ 05
04/ 01/ 05
04/ 01/ 05
04/ 01/ 05
04/ 01/ 05
04/ 01/ 05
04/ 05/ 05
04/ 05/ 05
04/ 05/ 05
04/ 06/ 05
04/ 06/ 05
04/ 06/ 05
04/ 07/ 05
04/ 07/ 05
04/ 07/ 05
04/ 08/ 05
04/ 08/ 05
04/ 08/ 05
04/ 08/ 05
04/ 08/ 05
04/ 08/ 05
04/ 08/ 05
04/ 08/ 05
04/ 11/ 05
04/ 11/ 05
04/ 11/ 05
04/ 11/ 05
04/ 11/ 05

04/ 11/ 05
04/ 11/ 05
04/ 11/ 05
04/ 14/ 05
04/ 14/ 05
04/ 15/ 05
04/ 15/ 05
04/ 15/ 05
04/ 15/ 05
04/ 15/ 05
05/ 04/ 05
05/ 04/ 05

05/ 04/ 05
05/ 04/ 05

05/ 04/ 05
05/ 04/ 05
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(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
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e X

M NUTE( L&C)

L& RPT CS 2DP 1INR 2AM NEW TI TLE
DP: BUNDE, STEVENS B

NR:  SEEKI NS

AM DAVIS, ELLIS

JUD REFERRAL ADDED AFTER L&C

JUD AT 8:30 AM BUTROVI CH 205

Heard & Held

M NUTE( JUD)

JUD AT 8:30 AM BUTROVI CH 205

Heard & Held

M NUTE( JUD)

JUD AT 8:30 AM BUTROVI CH 205

Heard & Held

M NUTE( JUD)

JUD AT 8:00 AM CAPI TOL 120

Moved CSSB 130(JUD) Qut of Conmittee
M NUTE( JUD)

JUD RPT CS FORTHCOM NG 1DP 4NR

DP:  SEEKI NS

NR  FRENCH, GUESS, THERRI AULT, HUGGE NS
FIN AT 9: 00 AM SENATE FI NANCE 532
<Pendi ng Referral >

FIN AT 9: 00 AM SENATE FI NANCE 532
Moved CSSB 130(FIN) Qut of Conmittee
M NUTE( FI N)

FIN RPT CS 5DP 1INR 1AM NEW TI TLE
DP: GREEN, W LKEN, BUNDE, DYSQON,
STEDVAN

NR:  HOFFMAN

AM  COLSON

JUD CS RECEI VED NEW TI TLE

TRANSM TTED TO (H)

VERSI ON:  CSSB 130( FIN) AM

READ THE FI RST Tl ME - REFERRALS

L&C, JUD, FIN

FIN AT 9: 00 AM SENATE FI NANCE 532
Moved Qut of Conmittee 4/11

M NUTE( FI N)

L&C AT 2: 00 PM CAPI TOL 17

Moved HCS CSSB  130(L&C) Qut of
Comm ttee

M NUTE( L&C)

L&C RPT HCS( L&C) 2DP 3NR 2AM
( FORTHCOM NG)

DP: KOIT, LEDQOUX;

NR: CRAWORD, LYNN, GUTTENBERG

-4- May 6, 2005



05/ 04/ 05
05/ 05/ 05
05/ 05/ 05
05/ 05/ 05
05/ 05/ 05
05/ 05/ 05
05/ 05/ 05
05/ 06/ 05

BILL: SB 132

EEEEEEEe:

AM ROKEBERG ANDERSON

HCS(L&C) NT RECEI VED

JUD AT 1: 00 PM CAPI TOL 120
Failed To Move Qut O Conmittee
M NUTE( JUD)

FIN AT 1: 30 PM HOUSE FI NANCE 519
<Pendi ng Referral >

JUD AT 1: 00 PM CAPI TOL 120

SHORT TI TLE: HUMAN RI GHTS COVM SSI ON

SPONSOR( S) :

03/ 04/ 05
03/ 04/ 05
03/ 17/ 05
03/ 17/ 05
03/ 17/ 05
03/ 29/ 05
03/ 29/ 05
03/ 29/ 05
03/ 30/ 05
03/ 30/ 05
03/ 30/ 05
04/ 07/ 05
04/ 07/ 05
04/ 08/ 05
04/ 08/ 05
04/ 14/ 05
04/ 14/ 05
04/ 14/ 05
04/ 14/ 05
04/ 14/ 05
04/ 14/ 05
04/ 14/ 05
04/ 21/ 05
04/ 21/ 05
04/ 22/ 05
04/ 22/ 05
05/ 03/ 05
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05/ 03/ 05
05/ 05/ 05
05/ 05/ 05
05/ 05/ 05
05/ 05/ 05
05/ 05/ 05
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RULES BY REQUEST OF THE GOVERNCR

READ THE FI RST Tl ME - REFERRALS
STA, JUD

STA AT 3: 30 PM BUTROVI CH 205
Heard & Hel d

M NUTE( STA)

STA AT 3:30 PM BELTZ 211

Moved SB 132 CQut of Committee
M NUTE( STA)

STA RPT 3NR 1AM

NR: THERRI AULT, WAGONER, HUGGE NS
AM DAVI S

JUD AT 8: 30 AM BUTROVI CH 205
Schedul ed But Not Heard

JUD AT 8: 00 AM CAPI TOL 120
Schedul ed But Not Heard

JUD AT 8: 00 AM BUTROVI CH 205
Moved SB 132 CQut of Committee
M NUTE( JUD)

JUD RPT 1DP 2NR 2AM

DP: SEEKI NS

NR: THERRI AULT, HUGGE NS

AM FRENCH, GUESS

TRANSM TTED TO (H)

VERSI ON:  SB 132( EFD FLD)

READ THE FI RST Tl ME - REFERRALS
STA, JUD

STA AT 8: 00 AM CAPI TOL 106
Heard & Hel d

M NUTE( STA)

STA AT 8: 00 AM CAPI TOL 106

Moved HCS SB 132(STA) CQut of Committee

M NUTE( STA)
STA RPT HCS(STA) 4DP 1AM
DP: LYNN, GATTO, ELKINS, SEATON;
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05/ 05/ 05 (H AM GRUENBERG

05/ 05/ 05 (H JUD AT 1:00 PM CAPI TOL 120
05/ 05/ 05 (H Schedul ed But Not Heard
05/ 06/ 05 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

JASON HOOLEY, Staff

to Senator Fred Dyson

Senate Heal th, Education and Social Services Standing Conmttee
Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented SB 135 on behalf of the sponsor,
Senat or Dyson.

DEAN J. GUANELI, Chief Assistant Attorney GCeneral

Legal Services Section-Juneau

Crimnal D vision

Depart ment of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 135.

SCOTT J, NORDSTRAND, Deputy Attorney Ceneral

G vil Division

Ofice of the Attorney Ceneral

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Presented SB 132 on behalf of the
adm ni stration and responded to questions.

ACTI ON NARRATI VE

CHAIR LESIL MGIRE called the House Judiciary Standing

Commttee neeting to order at 1:44:37 PM Represent ati ves
McGQuire, Anderson, Coghill, Kott, and Gara were present at the
call to order. Represent ati ves Dahl strom and G uenberg arrived

as the meeting was in progress.

SB 135 - ASSAULT & CUSTODI AL | NTERFERENCE

1:44: 50 PM

CHAIR M@UJ RE announced that the first order of business would
be CS FOR SENATE BILL NO 135(JUD)(efd am, "An Act relating to
the crimes of assault and custodial interference; and providing
for an effective date.™
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JASON HOCOLEY, Staff to Senator Fred Dyson, Senate Health,
Education and Social Services Standing Commttee, Alaska State
Legi slature, presented SB 135 on behalf of the sponsor, Senator
Dyson. He relayed that the concept of SB 135 was brought to the
sponsor by the Crimnal Division, Departnent of Law, in response
to a couple of Alaska Court of Appeals cases in which the
def endants escaped being held accountable for their actions.
The bill addresses two crines: assault and custodi al
i nterference.

MR. HOOLEY explained that currently an adult person conmts the
crime of assault in the third degree if he/she recklessly causes
infjury to a child wunder 10 years of age and the injury
reasonably requires nedical attention. The bill would nodify
that | anguage such that the crinme of assault in the third degree
would apply in instances where the injury would cause a
reasonable caregiver to seek nedical attention from a health
care professional in the form of diagnosis or treatnent. He
al so explained that Section 2 of the bill would add a new
subsection to AS 11.41.330 such that if a noncustodial parent
takes or holds a child without proper perm ssion or authority,
he/ she cannot claim the affirmative defense of necessity under
AS 11.81.320 unless he/she releases the child within the shorter
of either 24 hours or the tine necessary to report to a peace
officer or social service agency that the child has been abused,
negl ected, or is in emnent physical danger.

REPRESENTATI VE GARA, referring to the proposed change regarding
custodial interference, asked for a description of current |aw.

1: 47: 01 PM

DEAN J. GUANELI , Chief Assistant Attorney Ceneral, Lega

Services Section-Juneau, Crimnal Division, Departnent of Law
(DAL), said that it is the DOL's view that there really is no
affirmati ve defense of necessity in a custodial interference
case. In Perrin v. State, however, the Alaska Court of Appeals
created a formof an affirmative defense for situations in which
a parent takes a child and then later clains that he/she took
the child because he/she thought that the child was being abused
or neglected by the custodial parent. In Perrin, he opined,

there was no evidence that the child was being abused or
negl ected, and that presumably the claim of such was just an
attenpt to get custody of the child. After one court-approved
visitation, the defendant took his child and left the state,

changi ng hi s appearance and nane. The defendant was gone from
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the state for over three nonths, and when he was finally caught
by authorities, he argued that he only took the child because he
felt that the child was bei ng negl ect ed.

MR. GUANELI said that the DOL doesn't think that such an
argunment ought to be what state policy provides for, and thinks
that such a defense should not be tolerated. He then descri bed
the |anguage change being proposed in Section 2 of the bill,
adding his belief that if a person is really concerned about the
health and welfare of a child, then he/she should speak to the
authorities about it or take the matter to court.

1: 50: 20 PM

REPRESENTATI VE GARA, after offering his understanding of how the
affirmati ve defense of necessity currently works and how the
proposed change would work, opined that the proposed change
doesn't seem to be a good policy unless the current system is
bei ng abused, particularly given how hard it is to prove
affirmati ve defense of necessity to a jury.

MR.  GUANELI suggested that the policy decision for the
| egislature to nmeke is whether "these kinds of allegations,"”
made w t hout evidence, warrant turning a crimnal trial into a
re-litigation of all the issues that have already been decided
wth regard to a child custody nmatter. He opined that doing
such would be i nproper. He offered his belief that if there
really is evidence of abuse or neglect, a peace officer or
soci al service agency is going to take action.

REPRESENTATI VE GARA referred to an Anchorage newspaper article

which he said illustrates that 40 percent of all child abuse
cases have been "sitting at the Anchorage Police Departnent
(APD) for close to a year." Therefore, he said he is concerned

wth the idea that it's a crime to take child away from an
abusi ve situation when no one responds to requests for help.

1: 53: 53 PM

MR. GUANELI, in response to a question, said that the defendant
in the Perrin case was convicted wthout being allowed to
present evidence to the jury, and the Al aska Court of Appeals
ruled that the defendant ought to have been allowed do so. He
offered his belief that the question before the conmttee is
whet her state policy should allow child custody matters to be
litigated in a crimnal court.
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REPRESENTATI VE ANDERSON asked Representative Gara whether he
would be anenable to <changing the tinmeframe proposed AS
11.41.330(c)(1) from24 hours to 48 hours.

REPRESENTATI VE GARA indicated that he would be, though he also
indicated that he would be anenable to having an affirmative
defense of necessity not be accepted in situations where the
case isn't reported to a peace officer or social service agency
within "a reasonably necessary anount of tinme". He
characterized "24 hours" as an arbitrary tinmefrane.

MR. GUANELI predicted that the question would then becone what

anount of tinme would be considered reasonably necessary, and
that there may be jurors who would find the tinmeframe of several

nonths, as occurred in the Perrin case, to be "reasonably
necessary. " He relayed that he has received nany calls from
custodial parents saying that their children have been taken
away and have been mssing for nonths, and that it s
heartbreaking to have to say to them that nothing can be done
until the children are found. Then, when they are found, to
have the person who took them use the affirmative defense of

necessity by claimng in court that the children were negl ected
or abused, even though there is no evidence to support such a
claim is a shanme and denies a custodial parent his/her court-

grant ed cust odi al rights. M. Guanel i concl uded by
characterizing the change proposed via SB 135 as a reasonable
one.

1:57: 44 PM

REPRESENTATI VE GARA reiterated that an affirmative defense of
necessity is difficult to prove - the courts require a
specifically high burden of proof before allowing one to offer
such a defense. He said he doesn't buy the argunent that there
m ght be sonme jurors who could consider a few nonths to be a
reasonably necessary anount of tine, adding that he doesn't have
any fear that such wll occur. He again characterized "24
hours"” as an arbitrary tinmefrane.

REPRESENTATI VE GRUENBERG nentioned that he has been involved in
cases wherein a noncustodial parent has taken the children and
never returned or has taken the children and then killed them
before commtting suicide. He offered his understanding that at
|l east in Alaska one can obtain an ex parte donestic violence
protective order, giving one energency custody of a child.

MR. GQUANELI concurr ed.
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REPRESENTATI VE GRUENBERG predicted that allowing a person a 48-
hour "head start” may nmeke it inpossible to find hinher and the
chil dren he/ she took.

2:01: 19 PM

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on SB 135.

REPRESENTATI VE GARA, after offering a hypothetical exanple of a
situation for which Section 2 of the bill would apply, nmade a
notion to adopt Conceptual Anendnent 1, to delete the |anguage
on page 2, line 18, and to then stipulate the tinmeframe to be
that which is reasonably necessary. He again characterized the
24-hour tinmeframe as arbitrary and opined that juries wll see
through an illegitinmate affirmative defense of necessity.

REPRESENTATI VE ANDERSON obj ected. He indicated a preference for
keepi ng the | anguage in Section 2 as is.

A roll call vote was taken. Representative Gara voted in favor
of Conceptual Amendnment 1. Representati ves MQuire, Anderson,
Coghil I, Dahlstrom and G uenberg voted against it. Ther ef or e,
Conceptual Amendnent 1 failed by a vote of 1-5.

2:04:47 PM

CHAIR MGURE, remarking that she understands Representative
Gara's concern, said she would like to receive an update next
year from the departnent regardi ng whether the proposed |anguage
actual ly addresses the perceived problem or whether it instead
causes nore harm

2: 05: 58 PM

REPRESENTATI VE GRUENBERG suggested that nenbers mght find it
worthwhile to read the dissenting opinion in the Perrin case.

REPRESENTATI VE GARA [suggested a possible second] anmendnent that
woul d alter the |anguage such that it would refer to the shorter
of either "72 hours or the time necessary ...". Under such a
| anguage change, he predicted, one nust still prove that taking
a child saved the child fromharm

REPRESENTATI VE GRUENBERG predi cted, though, that the argunent in
such cases will then becone what anmount of tinme was necessary.
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He remarked that as a practical matter having a bright |ine such
as is currently in the bill wll nmake it easier to determ ne
whether too nmuch tine has elapsed. He also predicted that
having a 72-hour timeframe will conplicate such cases.

REPRESENTATI VE ANDERSON concurr ed.

REPRESENTATI VE GARA said he would be shocked if the DOL ever
returned to the legislature to conplain that a particular piece
of legislation made it too easy to convict soneone.

REPRESENTATI VE CGRUENBERG asked how many custodial interference
cases are prosecuted in a year

2: 09: 05 PM

MR. GUANELI said |ess than 20. He agreed that it is very hard
to locate people who take a child and flee, and that sone never
return or return only after the children are all grown, such as
occurred in a case wherein the father took his four children to
Australi a. He said that in this heartbreaking case, the wonman
poi nted out that she had essentially lost her children because
the father went out of his way to turn them against her. M.
Guaneli said he respects Representative Gara's views, but
pointed out that in custodial interference cases the DOL takes a
careful look to see whether there is a reasonable explanation

for why a child was held too |ong. If there is a reasonable
explanation then the DOL won't convict, because the DOL is not
interested in prosecuting such cases. The DOL's fear is that
soneone who is taking a child for the wong reason wll be

unjustly acquitted.

REPRESENTATI VE GRUENBERG said he is nore interested in focusing
on "pre-trial." He asked whether there is anything that the
| egi slature can do to help locate noncustodial parents that take
their children and flee the state.

CHAIR MGU RE suggested that that issue could be better
addressed at anot her tine.

2:11: 37 PM

REPRESENTATI VE ANDERSON noved to report CSSB 135(JUD)(efd am
out of committee wth individual recomrendati ons and the
acconpanyi ng zero fiscal notes. There being no objection, CSSB
135(JUD) (efd an) was reported from the House Judiciary Standing
Committee.
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SB 130 - WORKERS' COVPENSATI ON/ | NSURANCE

2:11: 52 PM

CHAI R McGUJI RE announced that the next order of business would be
CS FOR SENATE BILL NO 130(FIN) am "An Act relating to a
speci al deposit for workers’ conpensation and enployers'
liability insurers; relating to assigned risk pools; relating to
wor kers' conpensation insurers; stating the intent of the
| egi sl ature, and setting out limtations, concerning the
interpretation, construction, and inplenentation of workers

conpensation laws; relating to the Al aska Wrkers' Conpensation
Board; assigning certain Al aska Wrkers' Conpensation Board
functions to the division of workers' conpensation in the
Departnment of Labor and W rkforce Developnent and to that
departnent, and authorizing the board to del egate adm nistrative
and enforcenent duties to the division; providing for workers

conpensati on heari ng of ficers in wor ker s’ conpensati on
pr oceedi ngs; establishing a Wrkers' Conmpensation Appeal s
Commi ssion; relating to workers' conpensation nedical benefits
and to charges for and paynent of fees for the nedical benefits;
relating to agreenents that discharge workers' conpensation
liability; relating to workers' conpensation awards; relating to
reenpl oynment benefits and job dislocation benefits; relating to
coordination of workers' conpensation and certain disability
benefits; relating to division of workers' conpensation records;
relating to release of treatnment records; relating to an
enployer's failure to insure and keep insured or provide
security; providing for appeals from conpensation orders;
relating to workers' conpensation proceedings; providing for
suprene court jurisdiction of appeals from the Wrkers'
Conmpensati on Appeal s Commi ssion; providing for a nmaxi mum anount
for the <cost-of-living adjustnent for workers' conpensation
benefits; relating to attorney fees wth respect to workers'

conpensation; providing for the departnent to enter into
contracts with nonprofit organizations to provide information
services and |egal representation to injured enployees;

providing for administrative penalties for enployers uninsured
or without adequate security for workers' conpensation; relating
to fraudulent acts or false or msleading statenments in workers'
conpensation and penalties for the acts or statenments; providing
for menbers of a limted liability conpany to be included as an
enpl oyee for purposes of workers' conpensation; establishing a
wor kers' conpensation benefits guaranty fund; making conform ng
anendnents; providing for a study and report by the nedical
services review commttee; establishing the Task Force on
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Wor kers' Conpensation; and providing for an effective date.”
[Before the conmttee was HCS CSSB 130(L&C), as anended on
5/ 5/ 05.]

The conmittee took an at-ease from2:12 p.m to 2:13 p.m
2:13:57 PM

REPRESENTATI VE KOIT relayed that he'd objected to noving the
bi |l from conmttee vyesterday because he'd had concerns
regarding the "second injury fund,” and was hoping to acquire
further information on that issue. He added:

It still seens to be sonewhat confusing as to whether
or not the second injury fund is working or not. My
sense is that we err on the side of conservatism I
think at this point we should |eave the second injury
fund as is, in the bill, as it was put in yesterday,
[and | think] Representative Coghill thought the sane
- [that] there may be sone other inpacts from a

judicial standpoint. So | think at this point,
bet ween now and whenever this bill reaches us on the
floor for a vote, there'll still be sufficient tine.

But | believe, at this point, that we should |eave
that second injury fund in the bill in spite of what
M. Cattanach said, that it's not working. So |
haven't been convinced one way or the other that it is
or is not working. | know it is sonewhat of a cost

driver [though] we couldn't get the nunbers from the
Division of Insurance [regarding] what it was costing
enpl oyers to keep it in. | still believe there is a
tail on some of those cases, and I'm a little
concerned that those injured workers may not get what
is ultimtely due to them

REPRESENTATI VE KOTT, in conclusion, relayed that having been
gi ven sone assurance that his concerns are being net, he is now
willing to nove the bill fromcomittee.

REPRESENTATI VE KOIT noved to report HCS CSSB 130(L&C) [as
anended] out of committee with individual reconmendations and
the acconpanying fiscal notes. There being no objection, HCS
CSSB 130(JUD) was reported from the House Judiciary Standing
Commi ttee.

SB 132 - HUMAN RI GHTS COWM SSI ON
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CHAI R Mc@GUJ RE announced that the final order of business would
be SENATE BILL NO 132(efd fld), "An Act relating to conplaints

filed with, investigations, hearings, and orders of, and the
interest rate on awards of the State Conmi ssion for Hunan
Ri ghts; and making conformng anendnents.” [Before the

commttee was HCS SB 132( STA).]
2:16:35 PM

SCOTT J, NORDSTRAND, Deputy Attorney General, Cvil Division,
Ofice of the Attorney Ceneral, Departnent of Law (DQ),
presented SB 132 on behalf of the adm nistration. He said that
the bill is designed to enhance the effectiveness of the Al aska
State Comm ssion for Human Rights ("conmm ssion") by allow ng the
commi ssion to evaluate conplaints of unlawful discrimnation and
allocate its resources to prosecuting those conplaints that wll
best serve the commssion's goal of elimnating unlaw ul
di scrim nation. The bill Wil | inprove the commission's
procedures, wll enhance the fairness of conmm ssion procedures,
will clarify the renedies that the conmmssion may award, and
wi || address sone housekeeping matters.

MR. NORDSTRAND relayed that in general, SB 132 is designed to
address the lack of prosecutorial discretion that the comm ssion
now suffers from based on an interpretation of the Al aska
Suprene Court case, Departnent of Fish & Gane v. Meyer, which
said that a finding of substantial evidence requires the
comm ssion to pursue further procedures. The bill adds
statutory provisions allowing the comission to exercise
prosecutorial discretion and dismss clains that wouldn't be in
the best interest of wusing state resources. He renmarked that
procedural aspects are included in the bill, clarifying for
participants what they are being charged with and why, and a
summary judgnent procedure has been added as well. Furthernore,
the bill lists the possible renedies available to the conm ssion
to alleviate discrimnation, though because it is not an all-
inclusive list, the statenent that any appropriate relief my be
awar ded has been left in existing statute.

2:19:31 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Anmendnent 1,
whi ch read [original punctuation provided]:

Page 2, line 27:
Del ete "The comm ssion, in its"
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Page 2, line 28, through page 3, line 1:
Delete all material.

Page 3, line 4:
Del et e " in t he executi ve director's
di scretion,"

Page 3, following |line 15:

Insert the follow ng new material:

"(c) The commission, in its discretion, may, but
is not required to, review the executive director's
order of dismssal under (a) or (b) of this section
and may affirm the order, remand the conplaint for
further investigation, or, if the comm ssion concl udes
t hat substantial evidence supports the conplaint of an
unlawful discrimnatory practice, refer the conplaint
for conf erence, conci liation, and persuasion as
provided in AS 18.80.110, or for hearing."

Page 3, line 16:
Delete "(c)"
I nsert "(d)"

Page 3, line 22:
Del et e " in t he executi ve director's
di scretion,"

REPRESENTATI VE ANDERSON obj ected for the purpose of discussion.

MR. NORDSTRAND, in response to coments and questions by
Representati ve Gruenberg, explained that Amendnent 1 changes the
| anguage currently in Section 4 such that the proposed provision
allowing the commssion to review an executive director's order
of dismssal would apply to both subsection (a) and subsection
(b) of proposed AS 18.80.112 - currently that proposed provision
only applies to subsection (a) - and al so del etes | anguage that
suggests that the discretion to review an executive director's
order of dismssal lies solely with the executive director.

REPRESENTATI VE ANDERSON renoved his objection.

CHAIR MGQU RE asked whether there were further objections to
Amendnent 1. There being none, Amendnent 1 was adopt ed.

2:23: 29 PM
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CHAIR McGUI RE, after ascertaining that no one else wshed to
testify, closed public testinony on SB 132.

REPRESENTATI VE GRUENBERG nentioned that he and M. Nordstrand
had di scussed another possible anmendnent. Referring to the
| anguage on page 3, line 31 - which stipulates that a person
[charged in an accusation] may file a witten answer and may
appear at the hearing, wth or wthout counsel and submt
evidence - he said he wants to be very clear that current |aw
does not provide free counsel. He suggested that the
af orenenti oned | anguage should include the phrase, "at their own
expense".

MVR. NORDSTRAND, after clarifying that the aforenentioned
| anguage pertains to those charged in an accusation, he pointed
out that the conmssion retains the discretion to award
reasonabl e expenses, including attorney fees, as it deens
appropri ate.

REPRESENTATI VE GRUENBERG r enar ked, then, that he would not offer
an anmendnent to change the aforenentioned | anguage.

REPRESENTATI VE GARA opined that SB 132 has substantial problens.
For exanple, the bill refers to "discrimnatory practice", and
therefore his concern, he relayed, is that such |anguage w l
stipulate that the behavior nust be institutionalized and
repetitive before anyone can seek relief. He then indicated
that he would be offering an anmendnent to change the term
"discrimnatory practice" to "discrimnatory conduct".

MR.  NORDSTRAND explained that the DOL is nerely trying to
conform the | anguage in the provisions being changed by the bil
to the language currently in AS 18.80.220, for exanple, which
pertains to unlawful enploynent "practices." The use of the
term"discrimnatory practice" is not neant to change the intent
of the law, but rather to nerely provide for consistency. He
offered his understanding that a single act of discrimnation
would certainly still <constitute behavior sufficient to give
rise to a discrimnation claim

REPRESENTATI VE GARA indicated that he is still concerned about
this issue, that the term "practice" will be interpreted to nean
only a course of conduct. He asked M. Nordstrand whether he

would be anenable to a conceptual anendnent which would
stipulate that a single occurrence can constitute a practice
under SB 132.
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MR. NORDSTRAND said he doesn't know where such a conceptual
anendnent would go, and offered his belief that [current]
statute already describes [single occurrences] as practices. He
el abor at ed:

What is being described here as being subject of the
conplaint, it has to refer to violating the rest of
the statute, and the rest of the statute describes
these things as unlawful enploynent and discrimnation

practices. So | think it would nmke it ... less
cl ear. C " Unl awf ul financing practice" - AS
18.80.250; "Unlawful practices in the sale or rental
of real property" - that's AS 18.80.240; Unlaw ul
practices in places of public accomobdation" - AS
18. 80. 230: | think it makes sense for the violation
to track what the actual description of t he

discrimnatory practices are, and that's all we were
trying to do.

2:28: 47 PM

REPRESENTATI VE GARA, after relaying his understanding of M.
Nordstrand's point, made a notion to adopt Conceptual Amendnent
2, to define, somewhere in statute, "discrimnatory practice" as
including a practice that involves one occurrence of that
conduct .

CHAI R McGU RE suggested that Conceptual Anmendnent 2 should say,
"one or nore".

REPRESENTATI VE GARA concurred. [ Although no formal notion to
amend Conceptual Anmendnent 2 was made, Conceptual Amendnment 2
was treated as anended.

REPRESENTATI VE ANDERSON objected to the notion to adopt
Conceptual Amendnent 2 [as anended]. He opined that such a
definition change ought to be part of a different bill, and
offered his interpretation of M. Nordstrand's conments.

MR.  NORDSTRAND opined that there is a difference between
"conduct” and “"practice" in the sense that conduct is
essentially evidence of a practice, and offered his belief that
the statute says one cannot engage in a practice that is illegal
under the statute. It's inportant, he added, to provide
consequences for what the statute says is an unlawful practice,
and the conduct - whether it be one act or several - gives rise
to the unlawful practice itself.
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REPRESENTATI VE ANDERSON surnised, then, that M. Nordstrand is

saying that "practice" encapsulates "conduct”, and thus use of
the word "practice”" wll make the bill broader and better.
2:31:46 PM

MR. NORDSTRAND concurr ed.

REPRESENTATI VE DAHLSTROM asked whether adoption of Conceptual
Amendnment 2 [as anended] would weaken the bill. If not, she
surmsed, then the intent of the bill would remain while
nenbers' concerns woul d al so be addressed.

MR. NORDSTRAND said he would be very concerned about trying to

define the word "conduct™ in a specific way. For exanple
discrimnation mght not be displayed as an action, it mght
instead be displayed as a failure to act. Therefore, the best

default m ght perhaps be to have all the statutes use only the
word "conduct", he remarked, but pointed out that such a word is
anbi guous and the DOL had wanted to avoid that. Furthernore, if
the word "conduct” is used, then each of the statutes pertaining
to discrimnation would have to be rewitten such that they each
specifically list what constitutes the unlawful behavior and
whet her commtting that behavior only once is sufficient for
violation. He el aborated:

The statute isn't witten in terns of actions. It's
not witten in terns of, "one act of sonething is
unl awful . " It says it's unlawful to discrimnate.
That neans if you acted in such a way, for these
i nproper notives -- and it's really about notives, in
a sense, not about the particular act, and that's what
makes it hard to define that way. | think [it] could

make a difference.
REPRESENTATI VE ANDERSON concurr ed.
2:34: 38 PM

REPRESENTATI VE GARA wi t hdrew Conceptual Anmendnment 2 [as anended]
but noted that when words in the law are changed, courts could
construe the act of changing those words to nean that the
| egislature intends for the law to have a different meaning than
it wused to. He said he is confortable with the neaning
currently being used, and is a little unconfortable with the
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meaning that could be construed via use of the new term He
expressed a desire for the law to be made cl earer

REPRESENTATI VE GRUENBERG nenti oned that he'd served as a hearing
officer on a nunber of State Conm ssion for Human Ri ghts cases
several years ago, and noted that there is a whole body of
common |law construing current law wth regard to the terns
"practice” and "conduct"”, adding that his preference would be to
be very careful about changing or upsetting what he referred to
as a very carefully crafted area of |aw

2:36:57 PM

REPRESENTATI VE GARA referred to page 2, lines 7-9, which
stipulates that a conplaint nust be filed within 180 days. He
asked what the current statute of Ilimtations is for the

[ comm ssion] to bring an action.

MR. NORDSTRAND replied that it, too, is 180 days, though it is a
regulatory limtation rather than a statutory limtation.

REPRESENTATI VE GARA said he is a little unconfortable saying
that a person has to conplain that quickly in order to get help
fromthe State of Al aska

MR. NORDSTRAND said that tineframe is consistent with federal
|l aw and doesn't preclude an aggrieved person from bringing a
human rights Act claimin court for up to two years, the actua
statute of limtations; rather, the tinmefrane of 180 days nerely
allows the [comm ssion] to set a reasonable period of tine after
the discrimnatory act for a person to cone to the [conm ssion]
for help. He said the DOL felt it was not appropriate for a
statute of Ilimtations to be in a regulation, and therefore
t hought any timefranme limtation should becone part of statute.

REPRESENTATI VE GARA nade a notion to adopt Anmendnent 3, to
change - in Section 2, proposed subsection (c) - "180" days to
"one year".

REPRESENTATI VE ANDERSON obj ect ed. He opined that a half a year
is a sufficient tinmefrane.

REPRESENTATI VE COGHI LL asked whether there have been any

situations wherein the 180-day timefrane has not been
sufficient.
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MR. NORDSTRAND said is possible that soneone may have m ssed the
timeframe, but suggested that it nakes sense for the conm ssion
to have the same statute of I|imtations regarding agency
discrimnation clainms as the U 'S. Equal Enploynent OCpportunity
Comm ssion (EECC), particularly since the two have "sharing
agreenents. "

[HCS SB 132(STA), as anended, was held over with the notion to
adopt Amendnent 3 | eft pending.]

ADJ OQURNMVENT

The House Judiciary Standing Commttee was recessed at 2:41 p.m
to a call of the chair. [The neeting was never reconvened.]
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