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W TNESS REG STER

VANESSA TONDI NI, St aff

to Representative Lesil MGuire

House Judiciary Standing Conmttee

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded an explanation during discussion
of HB 257.

HEATH HI LYARD, St aff

to Representative Mke Kelly

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 92, offered a
comment on behal f of the sponsor, Representative Kelly.

MARY E. GREEN, Associ ate Ceneral Counse

University of Al aska

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 92.

SENATOR CON BUNDE

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of SB 87.

Cl NDY CASHEN

Nat i onal Council on Al coholism and Drug Dependence

Juneau, Al aska

POSI TI ON  STATEMENT: Provi ded comrents during discussion of
SB 87.

KEVIN E. QU NLAN, Chi ef

Saf ety Advocacy Division

Ofice of Safety Recomrendati ons and Acconpli shnents

Nat i onal Transportation Safety Board (NTSB)

Washi ngton D. C.

POSI TI ON  STATEMENT: Provi ded comrents during discussion of
SB 87.

JOAN DI AMOND

Departnent of Health and Human Servi ces
Muni ci pality of Anchorage (MA)

Anchor age, Al aska
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POSI TI ON  STATEMENT: Provided comrents during discussion of
SB 87.

DON SM TH, Adm ni strat or

H ghway Safety O fice

Di vi sion of Program Devel opnent

Department of Transportation & Public Facilities (DOT&PF)

Juneau, Al aska

POSI TI ON  STATEMENT: Provided comrents during discussion of
SB 87 and responded to a question.

TODD SHARP, Li eutenant

Di vision of Al aska State Troopers

Department of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provi ded comrents during discussion of
SB 87 and responded to questions.

ACTI ON NARRATI VE

CHAIR LESIL MGJIRE called the House Judiciary Standing

Commttee neeting to order at 2:44:36 PM Represent ati ves
McGQuire, Anderson, Coghill, Dahlstrom G uenberg, and Gara were
present at the call to order. Representative Kott arrived as

the neeting was in progress.

HB 257 - STATE PROCUREMENT ELECTRONI C TOOLS

2:45: 32 PM

CHAIR McGUI RE announced that the first order of business would
be HOUSE BILL NO 257, "An Act relating to a procurenment and
el ectronic conmerce tools program for state departnents and
instrunentalities of the state; and providing for an effective
date." [Before the commttee was HB 257, as anended on
4/ 18/ 05. ]

CHAI R McGU RE, speaking as chair of the House Judiciary Standing
Comm ttee, sponsor of HB 257, relayed that although a proposed
commttee substitute (CS) for HB 257, Version 24-LS0826\Y,
Banni ster, 4/21/05, was available for adoption as a work draft,
the commttee nust also readopt the preferences section of
Conceptual Anmendnent 1, as anended, to HB 257 - the original
version of the bill - which was adopted at the bill's |ast
heari ng. She explained that Version Y sinply extends, for
anot her year, the sunset provided for in the 2003 |egislation
originally authorizing the pilot project.
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REPRESENTATI VE GRUENBERG noved to adopt the proposed CS for HB
257, Version 24-1S0826\Y, Bannister, 4/21/05, as the work draft.
There being no objection, Version Y was before the conmttee.

REPRESENTATI VE GRUENBERG nmde a notion [to adopt Conceptual
Amendnent 1] to "neld into" Version Y [the anmendnent which had
been adopted to HB 257, that being Conceptual Anmendnent 1, as
anended with regard to proposed subsection (c) referencing only
proposed subsections (d)-(r), and which prior to being anended
read:

A BILL
FOR AN ACT ENTI TLED
"An Act relating to a procurenent and electronic
commerce tools program for state departnents and
instrunentalities of the state; and providing for an
effective date.”

BE |IT ENACTED BY THE LEGQ SLATURE OF THE STATE OF
ALASKA:

* Section 1. AS 36.30 is anended by adding a new
section to article 1 to read:

Sec. 36. 30.093. State procurenent and el ectronic
conmer ce tools program

(a) The departnment nay enter into a program under
whi ch the departnent contracts with a person from the
private sector to provide procurenent services and to
provide for the delivery and use of electronic
commerce tools. Not wi t hst andi ng any other provision
of this chapter, the contract shall be awarded under
AS 36.30. 100 - 36.30. 265.

(b) Notw thstanding any other provision of this
chapter, all state departnents and instrunmentalities
of the state nay participate in the program authorized
by (a) of this section.

(c) A procurenent conducted by the person
selected under (a) of this section is not subject to
this chapter or to AS 36.15. However, the procurenent
is subject to (d) — (u) of this section.

(d) A contract based on solicited bids shall be
awarded to the Ilowest responsive and responsible
bi dder after an Alaska bidder preference of five
percent has been applied for eval uation purposes.

(e) If a bidder qualifies as an Al aska bi dder and
is offering services through an enpl oynent program a
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15 percent cost preference wll be applied during
eval uati on.

(f) If a bidder is an Alaska bidder and is a
qualifying entity, a ten percent cost preference wll
be applied during eval uati on.

(g) If a bidder is an Al aska bidder and if 50
percent or nore of the bidder's enployees at the tine
the bid is submtted are persons with disabilities, a
ten percent cost preference will be applied during
eval uati on. The contract nust contain a prom se by
the bidder that the percentage of the bidder's
enpl oyees who are persons wth disabilities wll
remain at 50 percent or nore during the contract term

(h) Insurance-related contracts shall be awarded
to the |owest responsive and responsible bidder after
an Al aska bidder preference of five percent has been
applied during evaluation. In this subsection,
"Al aska bidder" nmeans a person who is an Al aska bi dder
and an Al aska donestic insurer

(f) Alaska products shall be used whenever
practicable in procurenents for a state agency.
Recycl ed Al aska products shall be used when they are
of conparable quality, of equivalent price, and
appropriate for the intended use.

(g) |If a bid indicates that the product(s)
being purchased wll be recycled Al aska products, a
cost preference of five percent will be applied during
eval uati on.

(h) I'n a project financed by state noney in which
the use of tinber, Ilunber, and manufactured | unber
products is required, only tinber, | unber, and
manuf actured | unber products originating in this state
fromlocal forests shall be used wherever practicable.

(1) Wien agricultural products are purchased , a

seven percent cost preference will be applied during
evaluation to agricultural products harvested in the
state.

(j) Wen fisheries products are purchased, a
seven percent cost preference will be applied during

eval uati on to fisheries product s har vest ed or
processed within the jurisdiction of the state.

(k) If a bid or offer designates the use of an
Al aska product that is identified in the contract
specifications and designated as a Cass |, Cass Il
Class 11l state product under AS 36.30.332, a cost
preference equal to the percentage established for the
class under AS 36.30.332(c) wll be applied to the
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product during evaluation. The program contractor
shall use the Alaska product preference list, as
described in 3 AAC 92.090(a), as the basis for
est abl i shing t he per cent age of Al aska pr oduct
pr ef er ence.

(I') If a contractor designates the use of an
Al aska product in a bid or proposal and fails to use
the designated product for a reason wthin their
control, each paynent wunder the contract shall be
reduced according to the schedule set forth in AS
36. 30. 330(a) .

(m Except as provided under (g) of this section
all preferences are cunulative and shall be applied in
the order referenced under (d) — (n) of this section.

(n) A bidder may not receive a preference under
this section under both (d) and (e), (d) and (f), or
(e) and (f) for the same contract.

(o) In order to qualify for a preference under
(e), (f), or (g) of this section, a bidder shall add
value by actually performng, controlling, nmanaging,
and supervising the services provided, or a bidder
shall have sold supplies of the general nature
solicited to other state agencies, governnents, or the
general public.

(p) Wien awarding a contract under conpetitive
seal ed proposals, the program contractor shal
consider the preferences described in this section.
Applicable preferences shall be applied solely to the
cost portion of the proposals during eval uation.

(q) | nf or mal procurenents conducted by the
program contractor are subject to the preferences
described in this section.

(r) I'n this section,

(1) "agency" has the neaning given in AS
36. 30.990(1);

(2) "agricultural products" has the neaning
given in AS 36.15.050(g)(1);

(3) "Alaska bidder" has the meaning given in
AS 36. 30.170(b);

(4) "Alaska products" has the neaning given
in AS 36.30.338(1);

(5) "contract"™ has the neaning given in AS
36. 30.990(7);

(6) "enploynent programt has the neaning
given in AS 36.30.990(11);

(7) "instrumentalities of the state" neans a
state public corporation, a state enterprise, or
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another admnistrative unit of state governnent that
handles its procurenent and supply nmanagenent in a
manner that is separate from a departnment of the
st at e;

(8 "qualifying entity" has the neaning
given in AS 36.30.170(e)(1)-(4);

(9) "person" has the neaning given in AS
36. 30. 990( 16) ;

(10) "person with a disability" has the
meani ng given in AS 36. 30. 170(k);

(11) "program contractor” nmeans t he
contractor selected by the departnent to manage the
program

(12) "recycled Alaska product”™ has the
meani ng given in AS 36. 30. 338(4).

* Sec. 2. The uncodified law of the State of Al aska
enacted in secs. 2 and 3, ch. 51, SLA 2003, are
repeal ed.

* Sec. 3. The uncodified law of the State of Al aska
i s anended by adding a new section to read:

APPL| CABI LI TY. Nothing in this Act affects the
validity of actions taken by the Department of
Adm ni stration under ch. 51, SLA 2003, before the
effective date of this Act.

* Sec. 4. This Act takes effect immedi ately under AS
01.10.070(c).

CHAIR McGU RE indicated that [Conceptual Amendnment 1] would put
t he bi dder preferences back in the bill

REPRESENTATI VE GARA obj ected for the purpose of discussion

CHAIR MGU RE reiterated that Version Y sinply extends the pil ot
project, and that [Conceptual Anendnent 1] would ensure that the
bi dder preferences therein wuld apply to any contract
aut hori zed by the 2003 | egi sl ati on.

REPRESENTATI VE GARA said he wants to ensure that [ Conceptual
Amendnent 1] really does what Chair McGQuire intends it to do.

VANESSA TONDI NI, Staff to Representative Lesil MGQiire, House
Judi ci ary St andi ng Committee, Al aska State Legi sl ature,
reiterated that [Conceptual Anmendnent 1, as anended], which was
brought forth by the admnistration, had been adopted at the
fill's last hearing for application to the original |egislation.
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REPRESENTATI VE GARA said he wanted to ensure that [Version Y and
Conceptual Amendnent 1] would not expand the current pilot
project to nore departnents.

CHAIR MGQURE said [they would not], again reiterating her
belief that [Conceptual Anendnent 1] sinply adds the bidder
preferences to Version Y. She noted that Al aska Supply Chain
Integrators and other [contractors] object to [Version Y].

REPRESENTATI VE GRUENBERG w thdrew his noti on [to adopt
Conceptual Amendnent 1].

REPRESENTATI VE GRUENBERG t hen restated the notion, that being to
adopt a new [ Conceptual Anendnent 1], to "incorporate Section 1
[ of Conceptual Anmendnent 1, as anended,] into this bill

M5. TONDINI attenpted to clarify that [new Conceptual Amendnent
1] would incorporate subsections (c)-(r) [ of Concept ual
Amendnent 1] .

REPRESENTATI VE GRUENBERG concurred and, in response to a
guestion, posited that the drafter would insert [new Conceptua
Amendnent 1] in the proper |ocation.

REPRESENTATI VE GARA said he would not hold the bill up but would
instead review the | anguage later to ensure that it did what the
commttee intended. He then renoved his objection to the notion
[to adopt new Conceptual Amendnent 1].

CHAIR MGU RE stated that [new Conceptual] Anmendnent 1 was
adopt ed.

2:50: 58 PM

REPRESENTATI VE GRUENBERG turned attention to Section 2 of
[ Conceptual Anmendnent 1, as anended, as it was intended to apply
to the original version of HB 257] and said he didn't think the
comm ttee ought to adopt that provision.

The commttee took an at-ease from2:51 p.m to 2:52 p. m

2.52: 34 PM

REPRESENTATI VE DAHLSTROM noved to report the proposed CS for HB
257, Version 24-1S0826\Y, Bannister, 4/21/05, as anended, out of

commttee with individual recomendations and the acconpanying
fiscal notes.
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REPRESENTATI VE GARA objected [for the purpose of discussion],
and offered his understanding that [new Conceptual Amendnment 1]
woul d i ncorporate subsections (c)-(r) [of Conceptual Anendnent
1, as anended].

CHAIR MGU RE, after ascertaining that there were no further
objections to the notion, announced that CSHB 157(JUD) was
reported fromthe House Judiciary Standing Commttee.

HB 92 - UNIVERSITY OF ALASKA AND CORPORATI ONS

2:53:20 PM

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO. 92, "An Act relating to the purchase of interests
in corporations, including limted liability conpanies, by the
University of Alaska.” [Before the commttee was CSHB 92( EDU). ]

CHAIR MGU RE noted that at the bill's |last hearing, the sponsor

had expl ained the bill and public testinony had been cl osed.
REPRESENTATI VE GARA said that he still doesn't know what the
concept of "piercing the corporate veil" entails and would |ike

further explanation regarding why the wuniversity should be
exenpted fromthat concept.

CHAIR McGUIRE nentioned that the sponsor's staff has provided
menbers with a copy, from Westlaw, of a portion of a book by
Stephen B. Presser entitled Piercing the Corporate Veil that
specifically addresses the concept as it pertains to Al aska.

2:55:21 PM

HEATH HI LYARD, Staff to Representative Mke Kelly, Al aska State
Legi sl ature, sponsor, offered on behalf of Representative Kelly
that perhaps M. Geen could better address Representative
Gara' s query.

2:55:54 PM

MARY E. GREEN, Associate General Counsel, University of Al aska,
expl ai ned:

VWhat the policy of [piercing] the corporate veil was

designed to do was to elimnate what is normally the
rule that a shareholder's assets are free from the
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debts of the corporation. And it was designed
basically to take those cases where there had been
fraud, or [where] a corporation sets up a fraud kind
of corporation just to protect the corporation's
assets, or [where] someone does the sane thing. That
was the original basis for the rule. The rule in npst
parts of the country has a nunber of different
provisions. ... Cenerally what it has is that ... a
plaintiff is allowed to pierce the corporate veil and
reach the assets of the shareholder if the subject
corporation had been a nere instrunentality, if there
had been an attenpt to perpetrate fraud, acconplish
injustice or a violation of the |aw.

In Alaska, it's nuch easier to pierce the corporate
veil because the [Al aska] Suprenme Court has adopted [a

rul e specifying that] only one of those ... [criteria]
needs to be nmet. ... It either has to be a nere
instrunentality of the shareholder, or there has to
have been wongful conduct. One of the things that
the ... [aforenentioned portion of the book, Piercing
the Corporate Veil] points out about the Alaska rule
is that ... [Alaska] is anbng the easiest states in

the union [in which] to pierce [the] corporate veil
Secondly, the [aforenentioned portion of the book]
al so points out, toward the end, that it |ooks I|ike
the [Al aska] Suprenme Court is going to an even easier
way to pierce the corporate veil - relying solely on
undercapitalization of the corporation.

M5. GREEN conti nued:

If that happens, certainly ... any sharehol der [who]
invests in a small corporation that doesn't have a |ot
of assets is at risk to end up paying for the
liabilities of the corporation. Usual | y what happens
in small corporations is that the creditors of snall
corporations, because they know that the corporation
is normally free to contract and that they can't get

assets [of] the shareholders, ... require guarantees
from the primary people, and so then the sharehol der
would be, in fact, Iliable, [but] wth a persona
guar ant ee.

What this bill would do would make it so that the
university [would] ... be free, of course, to contract
just like any other person, to guarantee the debts if
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it was appropriate - if not, the university's assets
woul d be protected by what is a very easy application
[of] piercing the corporate veil. ... As a university,
we need to protect the public's assets in this

vast university, and that's the reason that we're
seeking this [change to statute].

CHAIR MGURE noted that Black's Law Dictionary defines
corporate veil as, "the legal assunption that the acts of a
corporation are not the actions of its shareholders, so that the
sharehol ders are exenpt from liability for the corporation's
actions."

2:59:54 PM

REPRESENTATI VE  GRUENBERG shared his concern that smal
busi nesses who act as suppliers to the university may be |left
"hol di ng the bag."

M5. GREEN replied that this is an obvious problem but
comented, "That's true in every small corporation.” She said
that small suppliers can get a personal guarantee from the major
people who are running the corporation in order to avoid the
normal rule that shareholders aren't |iable. She comented that
this bill would not change that protection that the snal
busi ness owner has to choose not to extend credit to snall
cor porations.

REPRESENTATI VE GRUENBERG remarked that the |[Alaska] Suprene
Court has considered this issue on several occasions and has
enacted a rule that's an expansion of the commobn |aw "because
the court realizes that in Alaska we're dealing with sone fairly

unsophi sticated people and we're dealing with, in many cases,
smal|l people who ... never heard of the corporate veil [and]
don't know nuch about this." He concluded that the [Al aska]

Suprene Court has essentially said that [a supplier] doesn't
have to get personal guarantees, and if the corporation doesn't

pay its bill, the supplier will be able to go to court to
col | ect that noney. He said: "Here we're letting probably the
bi ggest shareholder in the whole state, the ... university, off

the hook. The state is in the least equitable position to want
this break. Nobody el se gets this break in dealing with snall
undercapitalized corporations. Wy should the State of Al aska?"

CHAIR McGU RE offered her belief that issues nust be weighed,

and in this instance, the greater good of allowing the
university to invest in small businesses that m ght nake great
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t echnol ogi cal advances outweighs [other considerations]. She
commented that this is one way for new small businesses to get
sone capital, which is very hard to get in Al aska. She opi ned
that the university isn't going to invest if it is exposed to
tremendous liability. She continued:

We're not saying that we would allow the university to
be an integral, active player committing w ongdoing
and then shielding them from that wong. ... Wat
we're saying is that we're going to allow themto be a
passive investor to provide sonme of the capital seed
noney to grow these conpanies, but we're not going to
hold them the entire of the University of Al aska
budget and subsequently the State of Al aska' s general
fund, on the hook for it.

3:06:45 PM

REPRESENTATI VE GRUENBERG said that the way that Chair McQuire is
interpreting the bill is nore palatable than it wuld be
ot herwi se. However, he noted, the way the bill is drafted it is
different. He turned to page 1, line 10, which says that the
corporation is "not considered to be a part of the university
for any purpose,” which he surmsed is a nuch broader grant of
immunity than Chair MQuire has stated.

CHAIR McGUI RE noted that perhaps anendnments could address that
issue at a later point, and reiterated her understanding of the
bill.

REPRESENTATI VE COGHI LL comrented, "Just the fact that they are
going to put the full weight of the university behind it as a
project in allowing expertise to go in brings huge ... 'blue-
sky' capital to these projects, and m ght even be a part of the
responsibility. "

CHAIR McGQUIRE reiterated that public testinony on HB 92 was
cl osed.

3:09: 33 PM

REPRESENTATI VE GARA, nentioning that he would be offering an
anmendnent to address his concern, explained that his concern is
that current corporate |law says that the shareholder, which
would be the university in this case, is not liable for the
debts or the injuries caused by the corporation unless the
sharehol der has conmitted fraud or is engaged in a wongful
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conduct . He opined that by passing this bill, the l|egislature
woul d be saying that the university can engage in fraud and

wrongful conduct wthout having its assets touched. He
comented, "It's a very weird way to encourage devel opnent at
the wuniversity," adding that he understands the problem but
doesn't think that this bill is the right solution.

REPRESENTATI VE GARA said he would like to make a conceptual
amendnent that clarifies that this bill would not allow the
university to escape Iliability if it engages in fraud or

wr ongf ul conduct.

M5. GREEN replied that such a change would be fine with the
uni versity.

REPRESENTATI VE GARA nade a notion to adopt Conceptual Amendnent
1, to retain the parts of the corporate veil rule that prevent
an entity from engaging in fraud or wongful conduct. There
bei ng no objection, Conceptual Amendnent 1 was adopt ed.

REPRESENTATI VE GRUENBERG noted that M. Geen was concerned
about the wuniversity's exposure based only on the theory that
the small nonprofit business would be a nmere instrunentality of
the university. He pondered whether he could craft the bill to
say that.

M5. GREEN said she doesn't think that would be needed because
the [ Al aska] Suprene Court has said that there are only two ways
to pierce the corporate veil; one is from fraud or wongful
conduct and the other is through a nere instrunentality rule.

CHAI R M GU RE renar ked:

The [conceptual anendnent] is in. There'll be a CS
that conmes back, and what we can do ... is have it
attached with a legal nmeno that basically certifies
that this anmendnent conpletes our goal in this

commttee of keeping mere instrunentalities in and
wr ongf ul conduct out.

REPRESENTATI VE GRUENBERG agreed that that would be fine.
REPRESENTATI VE ANDERSON noved to report CSHB 92(EDU), as
anended, out of conmmittee with individual recomendati ons, the

acconpanying zero fiscal note, and the attached Iletter of
i ntent.
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REPRESENTATI VE GARA objected for the purpose of discussion. He
asked Ms. G een to clarify t he ref erence to "mere
instrunentality.”

3:15:13 PM

M5. GREEN expl ained that there are five to eleven factors in the
"mere instrunentality” portion. She expl ai ned:

One is that a parent owns all or nost of the capital

st ock. Two is that the parent and subsi dy
corporations have common directors. Three is that the
corporation finances the subsidy. ... Four is that the
parent subscribes to all the capital stock of the
subsidiary or otherw se causes its incorporation. e
woul d probably cause the incorporation of any
corporation we were doing. The subsidiary has
i nadequate capital, which is likely in these snal

startups, or within public policy nonprofits. Par ent
pays the salaries and other expenses or |osses of the
subsidiary. ... The subsidiary has substantially no

busi ness except with the parent and no assets except
t hose conveyed to it by the parent.

Chances are the startup that we had would have sone
assets from the inventor as well. And not follow ng
corporate form the parent using the property as its
own and the directors of the subsidiary are not acting
i ndependently in the interest of the subsidiary. But
the problem is that you don't have to have all of
those things nmet to be ruled a nere instrunentality
and thus have the corporate veil pierced. The
[ Al aska] Suprene Court has said that you can have as
little as two, and has suggested that even having | ow
capitalization is enough.

REPRESENTATI VE GARA renoved his objection and asked that M.
Geen fax that list to the conmttee. He noted that he still
had sone concern about the bill, saying, "I'm not so sure this
is good policy to |l et people avoid responsibility this way."

REPRESENTATI VE GRUENBERG turned the committee's attention to a
menor andum to Representative Mke Kelly from Legislative Legal
Services dated January 13, 2005, and pointed out one section
that read in part:
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Wth regard to nonprofit corporations, did you have in
m nd corporations fromother states ...?

REPRESENTATI VE CGRUENBERG, remarking that nonprofits from other
states mght be governed by the other state's |aws, asked if
perhaps the bill should be limted to investnents in nonprofits
within the State of Al aska.

M5. GREEN replied: "Certainly the conflicts-of-law question
would arise in a deal with ... out-of-state entities. W wil
have these. ... Wiat we will insist on before we enter into such
an agreenent is that the law of Al aska applies so that we are
protected.” She remarked that the only out-of-state deals the
university will be nmaking are those that pronote education and

research, rather than those that pertain to "startups."
3:19:51 PM

CHAIR McGUIRE, noting that there was no |onger an objection to
the nmotion to report CSHB 92(EDU), as anended, from commttee,
stated that CSHB 92(JUD) was reported from the House Judiciary
St andi ng Conmittee.

SB 87 - SEAT BELT VI OLATI ON AS PRI MARY OFFENSE

3:21: 55 PM

CHAI R McGUI RE announced that the final order of business would
be SENATE BILL NO 87, "An Act relating to notor vehicle safety
belt violations.” [Before the commttee was HCS SB 87( STA). ]

SENATOR CON BUNDE, Al aska State Legislature, sponsor of SB 87,
said the bill <changes Alaska's seatbelt law such that a
violation would be a primary offense. The current "secondary"
law is required for federal funding, he noted, adding that SB 87
sinply allows a police officer to stop and ticket a notorist for
not wearing a seatbelt. He said testinony from | aw enforcenent
indicates that SB 87 will not nake a change to police practices.
If police want to stop a car, there are any nunber of reasons
that are nuch nore visible than a seatbelt violation, he said -
for exanple, a cracked w ndshield, snow obscured license plate,
and bad |ane changes. He said the fear that the bill wll
result in nore "preenptive" stops is not |ogical. Nat i onal
Hi ghway Safety Admnistration data indicates that in other
states with this law, the nunber of stops has not risen, he
noted, but seatbelt usage has - by up to 12 percent. About 84
percent of Alaskans currently wuse seatbelts, and if usage
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increases to 90 percent, the federal governnent wll give the
state $18 million for highway safety [projects], he said.

3.27:13 PM

SENATOR BUNDE said that nore inportantly, the law wll save
lives, and offered his belief that had this bill passed |ast
year, there would be six or seven Al askans alive who instead
died from lack of seatbelt use. He said he has heard the
argunent that "I always wear ny belt - | just don't want to be

told I have to," adding that he has a hard time with that kind
of logic. He said he is guilty of having a libertarian streak

except when people feel that it is their own business if they
suffer from not wearing their seatbelt. There is a cost to
society, including [a rise in] insurance rates and Medicaid
rates, he declared, adding that although he supports individua

rights, if those rights cost the society, the society has the
right to "offer this mnor, mnor change." There are already
primary seatbelt |aws for passengers and children under 16 in
Al aska now, he added.

SENATOR BUNDE said, "W're going from a primary law in sone
instances to a primary law in all instances." He said he had
intended to gather the nanes of people who suffered due to not
wearing a seatbelt, but it was too enotionally difficult.
However, he did have a man contact himwho said he could use his

19-year-old son as an exanple of one who would still be alive
had he used a seatbelt. Senat or Bunde said his bill is really
targeted at that age group; data shows that young adults are the
nost likely to not use a seatbelt. "This is a small trade of

i ndividual freedomfor a |arge societal gain,"” he concl uded.
3:33: 09 PM

REPRESENTATI VE GRUENBERG asked if points would be assessed and
if one's insurance costs would go up if he/she were ticketed.

SENATOR BUNDE said there was a suggestion to cancel insurance
for anyone involved in an accident who was not wearing a
seatbelt, but such would have resulted in a far nore draconi an
i npact on people's rights. He characterized HCS SB 87(STA) as
fine-tuned, and concluded by indicating that he is amenable to
incorporating a proposed anendnent from Representative Gara
[which l|ater became known as Amendnent 1], | abel ed 24-
LS0457\Y. 1, Luckhaupt, 4/21/05, which read:

Page 2, following line 7:
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Insert a new bill section to read:

"*Sec.3. AS 28.05.095 is anended by adding a new
subsection to read:

(f) In a prosecution under (a) of this section,
the prosecution nmust show that the peace officer
stopping of detaining the vehicle personally observed
the violation of (a) of the section before stopping or
detaining the vehicle."

3:35: 51 PM

CI NDY  CASHEN, Nat i onal Counci | on Alcoholism and Drug
Dependence, after noting that she was recently the executive
director of the Juneau Chapter of Mdthers Against Drunk Driving
(MADD), acknow edged that there have been clains that MADD has
taken grant noney to |obby for the bill. This is not true, she
said, and explained that MADD has a nedia canpaign called
"Click-it or Ticket" wunder the National H ghway Traffic Safety
Adm ni stration, which funnels noney through the Al aska H ghway
Safety Ofice. She surmsed that it is perhaps through this
canpaign that the msperception arises. Anot her  second
accusation she has heard, she relayed, is that if SB 87 were to
becone |aw, MADD would pressure |law enforcenent to pull people
over. "That's ridiculous,” she declared.

3:38:19 PM

KEVIN E. QUI NLAN, Chief, Safety Advocacy Division, Ofice of
Safety Reconmendat i ons and Acconpl i shnment s, Nat i ona
Transportation Safety Board (NTSB), said the NISB is the
nation's crash investigators, and its viewis that SB 87 is the

single nost inportant measure that the state could adopt. He
said it is very effective, and noted that mlitary installations
requi re seatbelt use. He concluded that the bill wll have its

greatest inpact on the state's youngest drivers.
3:41: 33 PM

JOAN DI AMOND, Depar t ment of Health and Human Servi ces,
Municipality of Anchorage (MJA), said there is no downside to
SB 87. She relayed that she collects data on injuries for her
departnment, and her research shows that the benefit of a
seatbelt is that it distributes the force of a collision to the
strongest parts of the body - hips, shoulders, and chest. A
person's head or chest is less likely to strike the steering
wheel or w ndshield or be throwm out of the vehicle. She said
there is a 79 percent use rate, and the goal is to increase it
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to 91 percent. "W are counting on you to pass the primary |aw
this year," she stated.

3:43:18 PM

DON SMTH, Admnistrator, H ghway Safety Ofice, Division of
Program Devel opnent, Departnment of Transportation & Public
Facilities (DOT&F), relayed that he is also the governor's
representative for highway safety, and asked the commttee to
i magi ne an outbreak of a disease in Al aska that killed or mained
4,500 people. He opined that if this nmany Al askans were to die
or be hurt from any one disease in a single year, Al askans would

demand a vacci ne. He noted that the irony is that "we already
have the best vaccine available to reduce the death toll on our
hi ghways, and those are seatbelts.” He said 101 people died

| ast year in crashes, but 54 would have survived if they had
been wearing their seatbelts.

3:44: 33 PM

REPRESENTATI VE KOTT asked if there is a statutory definition of
hi ghway.

MR SMTH indicated that it includes every roadway that is
publicly nmaintai ned for vehicular travel.

3:45:32 PM

TODD SHARP, Lieutenant, Division of Alaska State Troopers,
Department of Public Safety (DPS), said SB 87 is about saving
lives, reducing injuries, and keeping people from being ejected
from their vehicles, all of which the Alaska State Troopers
support 100 percent, adding that he has seen the proposed
anmendnent and is absolutely confortable with it.

REPRESENTATIVE COGHILL noted that the bill, via Section 3,
repeals [AS 28.05.095(e)], which currently reads:

(e) Notwi thstanding any other provision of law, a
peace officer nmay not stop or detain a notor vehicle
to determne conpliance with (a) of this section, or
issue a citation for a violation of (a) of this
section, unless the peace officer has probable cause
to stop or detain the notor vehicle other than for a
violation of (a) of this section.
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REPRESENTATI VE COGHI LL offered his belief that the standard of
probabl e cause is going to be reduced. He asked, "Wen you stop
anot her vehicle right now, under the probable cause |aw that we
have right now, what do you have to visually see?" He said he
m ght offer an anmendnent to delete Section 3 and |eave the
standard of probabl e cause.

LI EUTENANT SHARP said an officer would have to see and recogni ze
the violation to nake a stop.

REPRESENTATI VE COGHI LL questioned whether an officer would be
able to see the violation. "It seens to ne ..., if we pass this
| aw as stated, un-anended, then you really literally could stop
any car you wanted to stop.”

LI EUTENANT SHARP said he doesn't see it that way; an officer has
to see and recognize the violation and be able to testify that
the violation was w t nessed.

REPRESENTATI VE ANDERSON said he supports [Representative Gara's]
proposed anendnent. He asked if a person could be cited for a
seatbelt violation if he or she was pulled over for another
reason.

LI EUTENANT SHARP said he could issue a citation; however, he
would want to be able to witness that that person was not
wearing the seatbelt while the vehicle was being operated. A
person could renove a seatbelt after being stopped, he noted.

3:49: 38 PM

REPRESENTATI VE COGHI LL reiterated that he would like to delete
Section 3. He opined that the |law could be used to stop anybody
at any tine for any purpose when an officer nmay be |ooking for
other things. "I'mcertainly not here to protect people who are
doing wong things, but it may be just, for exanple, [that]
sonebody has a attitude about ne and wants to just stop ne."

REPRESENTATI VE GARA sai d he understands Representative Coghill's
concern, but relayed that the sponsor has satisfied him that

everything is going to be alright under the bill. The proposed
anendnent is sonmething that is already inplied in the bill, he
said, and suggested stating sonewhere else in the bill that

not hi ng repeals the | egal requirenent of probable cause.

3:52:52 PM
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REPRESENTATI VE COGHI LL said that is the heart of his question

| f soneone is stopped, there nust be probable cause. "As a
primary law, | still think you need to have sone reason, and it
seens to nme that [current |aw, AS 28.05.095(e),] does that."

REPRESENTATI VE KOTT asked if a violation will becone a noving
viol ation subject "to points.”

LI EUTENANT SHARP said there are no points for this offense, and
offered his belief that it wouldn't be considered a noving
vi ol ati on.

3:54:36 PM

LI EUTENANT SHARP said he did not know how it would affect
i nsurance costs.

CHAIR McGQUI RE said her car insurance conpany asked her whether
she wears her seatbelt.

LI EUTENANT SHARP sai d a passenger could receive a citation.

REPRESENTATI VE ANDERSON pointed out that such is subject to a
fine of only $15.

3:56: 38 PM

SENATOR BUNDE said [AS 28.05.095(e)] nmkes it a secondary
of fense, and Kkeeping that provision in statute negates the
intent of the bill. He said pilots don't get in an airplane
without a seatbelt, and there are many nore car crashes than
ai rplane crashes. Seatbelts also keep a driver controlled under
extrene maneuvers, he added, which hel ps prevent accidents. Do
it for the kids, he concl uded.

3:59: 50 PM

REPRESENTATI VE GARA nmade a notion to adopt Amendnent 1 [text
provi ded previously].

REPRESENTATI VE ANDERSON obj ected for the purpose of discussion.
REPRESENTATI VE GARA said Anendnent 1 would require an officer to
see that soneone is not wearing a seatbelt before naking a stop

It will protect against a citizen telling on soneone else who is
driving without a seatbelt.
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REPRESENTATI VE ANDERSON r enoved hi s objection.

REPRESENTATI VE GRUENBERG nmade a notion to anend Anendnent 1, to
replace the word "show' with the word "prove". There being no
obj ection, Anendnent 1 was anended.

CHAIR MGU RE asked whether there were any objections to
Amendnment 1, as anended. There being none, Anendnent 1, as
anended, was adopt ed.

REPRESENTATI VE COGHI LL said he wants to nmke sure there is a
violation before an officer stops a vehicle, and asked if
Anmendnent 1, as anended, did that.

SENATOR BUNDE offered his wunderstanding that there nust be
probabl e cause in order to bring a prosecution.

4:04: 08 PM

REPRESENTATI VE CGRUENBERG said yes to Representative Coghill's
questi on.

REPRESENTATI VE GARA said he agrees, but it would not hurt to add
| anguage to the effect that "nothing in this bill reduces the
requi renent that an officer have probably cause before they stop
a car."

REPRESENTATI VE GRUENBERG suggested wording it such that a
seatbelt violation is not probable cause for search and sei zure;
he then he wi t hdrew that suggesti on.

4:05:57 PM

REPRESENTATIVE COGHI LL nmade a notion to adopt Conceptua
Amendnent 2, to say, "Nothing in the bill mnimzes the need for
establ i shing probable cause for stopping or detaining a vehicle
for a violation."

REPRESENTATI VE GRUENBERG suggested that that |anguage could be
inserted into AS 28.05.095 and indicated that he supports
Conceptual Anendnent 2.

CHAIR MGU RE asked whether there were any objections to
Concept ual Amendmnent 2. There being none, Concept ual
Amendnent 2 was adopt ed.

4:06:44 PM
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REPRESENTATI VE ANDERSON noved to report HCS SB 87(STA), as
anended, out of committee with individual reconmendations and
t he acconpanying fiscal notes. There being no objection, HCS SB
87(JUD) was reported from the House Judiciary Standing
Comm ttee.

ADJ QURNIVENT
4:07:12 PM

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 4:07 p.m
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