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W TNESS REG STER

SENATOR RALPH SEEKI NS

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of SB 67.

THOVAS O BRI EN
North Pol e, Al aska
POSI TI ON STATEMENT: Testified in opposition to SB 67.

GAI L VO GTLANDER, Chief Assistant Attorney GCeneral - Statew de
Secti on Supervi sor

Torts and Worker's Conpensati on Section

Cvil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comrents regarding a proposed
amendnent to SB 67, and responded to questi ons.

JAMES JORDAN, Executive Director
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Al aska State Medical Association (ASMA)

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of SB 67, relayed that
the ASMA urges the commttee to support the bill, and responded
to questions.

BRENDA ARNEY ( ph)

(Address not provided)

POSI TI ON  STATEMENT: During discussion of SB 67, provided
comments regarding her personal experience and responded to
guesti ons.

TERRY SM TH ( ph)

(Address not provided)

POSI TI ON  STATEMENT: Provided comrents during discussion of
SB 67.

DENI SE MORRI S, President and Chi ef Executive Oficer (CEO

Al aska Native Justice Center, Inc. (ANJC

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comrents during discussion of
SB 67.

Rl CHARD LQUI E

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of SB 67, provided
corments regarding his personal experience, and asked the
conmittee to vote "No" on the bill

MARGARET LOUI E

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of SB 67, provided
comments regarding her and her husband' s personal experience,
and asked the conmttee to vote "No" on the bill

LESTER K. SYREN, Attorney at Law

Syren Law O fices

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to SB 67.

TI M DOOLEY

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comrents during discussion of
SB 67.

RAY RI CHARD BROMN, Attorney at Law
Dillon & Findley, PC
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Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of SB 67, provided
comments, urged the conmittee not to pass the bill, suggested
ot her possible alternatives, and responded to questions.

BRI AN SLOCUM Adm ni strat or

Tanana Valley Cinic

Fai r banks, Al aska

POSI TI ON  STATEMENT: Provided comrents during discussion of
SB 67 and responded to questions.

ACTI ON NARRATI VE

CHAIR LESIL MGJURE called the House Judiciary Standing

Commttee neeting to order at 1:29:12 PM Represent ati ves
McGQuire, Coghill, Kott, Dahlstrom Guenberg, and Gara were
present at the call to order. Representative Anderson arrived

as the nmeeting was in progress.

SB 67 - CLAI M5 AGAI NST HEALTH CARE PROVI DERS

1:29: 25 PM

CHAI R Mc@GU RE announced that the only order of business would be
CS FOR SENATE BILL NO 67(JUD)(efd fld), "An Act relating to
clainms for personal injury or wongful death against health care
provi ders. "

1: 29: 59 PM

SENATOR RALPH SEEKI NS, Al aska State Legislature, sponsor of SB
67, suggested that the commttee anmend the bill such that it
would apply to health care services provided by state or
muni ci pal agencies, and that the conmttee also consider
instituting a two-tier system such that in addition to the
proposed cap of $250,000 for non-econom ¢ damages in nmnedical

liability cases, there would also be a cap of $400, 000 when such
cases involve wongful death or severe permanent physica

inpairnment that is nore than 70 percent disabling. He opi ned
that the latter suggested change would result in adequate
coverage for plaintiffs involved in nore egregious cases, and
i ndicated that such a change would be acceptable to nenbers of
the Senate. Wth regard to the former suggested change, he
rel ayed that adoption of the anmendnent | abeled 24-LS0393\FA 1,
Crawford, 4/20/05, [which later beconme known as Anmendnent 1]
woul d effect such a change; this anmendnent read:
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Page 2, following line 18:

Insert " (2) "health care provider" has the
meaning given in AS 09.55.560 and includes a state
agency or nmunicipality the health care services of
which are the subject of an action that is subject to
this section;"

Renunber the follow ng paragraph accordingly.
1:34:. 43 PM
REPRESENTATI VE GARA asked whether any analysis has been done
regardi ng whether changing the cap wll nake insurance nore

af fordabl e or avail abl e.

SENATOR SEEKINS offered his understanding that when Texas

instituted a $250,000 cap on non-econom ¢ danages, insurance
rates in that state went down by 16-18 percent. He then
remar ked:

No insurance conpany, no actuary, is going to say, "I
guarantee that iif you do this, you'll get that
result.” But the nodel is very clear, and so | would
expect that if there was not a reduction, we my have
the second best effect, which would be a freezing of
those rates for a reasonabl e period of tine.

1: 36: 13 PM

REPRESENTATI VE GARA pointed out, however, that the Texas exanple
is quite disputed; addi tional ly, Texas went from having
astronomcal jury verdicts with no cap to having a cap. This is
much different than the situation in Al aska, he opined, because
Al aska already has a cap, so he is not sure how relevant the
Texas exanple really is. Furthernmore, he noted, for a person
with an 80-year |ifespan, an award of $400,000 works out to be
about $18 per day. Way woul d such an award be fair to soneone
who's "brain injured® or wunable to walk or wunable to hold
hi s/ her chil d?

SENATOR SEEKI NS pointed out that there will always be exanples
of cases wherein such an award could be called "unfair." The
alternative to instituting what he terned a reasonable cap, he
predicted, is that of not being able to obtain reasonable
heal t hcare; instituting a cap will allow insurance conpanies to
know the limt of their risk.
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REPRESENTATI VE ANDERSON remarked that although there is no
guarantee that insurance rates will go down as a result of the
passage of SB 67, it is his belief that passage of the bill wll
result in nore physicians setting up practice in Al aska.

SENATOR SEEKI NS concurred, adding that he believes instituting a
cap wll also decrease litigation costs. He then offered his
understanding that the information regarding awards in Al aska
during previous years indicates that nost awards fall within the
proposed $250,000 cap anyway. Statutorily setting a $250, 000
cap will allow insurance conpanies to predict their exposure.

1: 41: 29 PM

REPRESENTATI VE GARA again pointed out, however, that there are
already caps and so insurance conpanies can already predict

their exposure. He suggested that instead of |owering the
exiting cap as is proposed via SB 67, the legislature could
sinmply renove the stipulation that an award of up to $2 mllion

is available under certain circunstances; such a change would
retain the current caps of $400,000 or $1 mllion if the case
involved death or serious injury, and mght satisfy is his
concern that the bill's proposed caps are too | ow.

SENATOR SEEKINS said it is inmportant to renmenber that SB 67 only
addr esses non-econon ¢ danmage awards.

1: 44: 30 PM

THOVAS O BRIEN said that as an alleged victim of nalpractice, as
an Al askan citizen, and as a professional, he is opposed to SB

67. He said that as an anthropol ogist specializing in Al aska
Native culture, he cannot see how the bill can be of benefit to,
or in the best interest of, Al aska Natives. In mxed econon es,
those with a subsistence lifestyle or those wth sporadic,
seasonal sources of income wll never qualify for economc
damage awards, and so would be at a distinct disadvantage in
nmedical liability cases. He went on to say:

How in the world can we always place the interests of
big business and special interest groups seemngly
over that of just regular citizens such as nyself and
others who feel that we are in a void of fear and

uncertainty. W have financial loss [and] our
famlies are suffering; | have three children and a
wife, [and] | don't know what ny future wll be. But
| know that having legislation, callous and, | feel,
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reckl ess legislation such as this - that's | ooking at
the bottom line of a net profit statement at an

i nsurance conpany - ... doesn't set well with nme as an
Al askan.
And Al askan to Al askan, |'m asking you to please | ook

in your hearts and place yourself in the position of
peopl e such as nyself and others nuch actually worse

off than nyself, and realize that it wll be very
difficult to get representation with a cap such as is
suggested in this bill. | can assure you, having been

two and a half years into an injury [and] going out
and seeking good representation, there are not the
unscrupul ous, anbul ance-chasing attorneys our there.
There is a hardcore set of professionals that wll
grill you, specifically, and they wll ... play the
devil's advocate about just what are the ramfications
of trying to pursue a nalpractice suit. And they wll
tell you in the hear and now, in this day, right now,
how difficult it is in the state of Al aska to make

that [case have] ... a positive outcone ... [for] a
plaintiff.

1.48:19 PM

GAI L VO GTLANDER, Chief Assistant Attorney Ceneral - Statew de

Section Supervisor, Torts and W rker's Conpensation Section,
Cvil Dvision (Anchorage), Departnment of Law (DCOL), [referring
to what I|ater becanme known as Anendnent 1,] said that this
proposed anendnment, which inserts a definition of healthcare
provider, is necessary because the state has many lawsuits filed
by correctional facility inmates who all ege nedical mal practice;
therefore, adoption of +the anmendnent would ensure that the
bill's proposed caps also apply to any health care services
provi ded by state or nunicipal agencies.

M5. VO GILANDER, in response to questions, noted that the
| anguage [in Anendnent 1] is not confined to just the Departnent
of Corrections (DOC); that AS 09.55.560, which is referenced in
[ Arendnent 1], al r eady i ncl udes hospital s and ot her
organi zati ons whose primary purpose is the delivery of health
care; that children in state custody are not taken to state
facilities for treatnent and so their health care services are
al ready covered under the bill; and that she could not comment
regarding whether the bill would allow recovery from the state
for its having chosen a particular health care provider to
provi de services to children in state custody.
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M5. VO GILANDER, in response to further questions, said she has
been with the Torts and Wirker's Conpensation Section of the DCL
since 1987 or 1988, and that she would not be confortable
agreeing with the statenent that the average award for nedica
mal practice clains against the state has been |less than
$100, 000, particularly given that she can think of individual
cases wherein the plaintiff was awarded nore than that anount.

1: 58: 29 PM

JAMES  JORDAN, Executive Director, Al aska State  Medical
Associ ation (ASMA), relayed that the ASMA has already provided
the conmittee with witten testinony, and nentioned that USA
Today recently reported on the projected national shortage of
physi ci ans, a shortage which, according to an alert issued by
the Association of American Medical Colleges, appears to be
particularly acute in the western states, states wth which
Al aska conpetes in recruiting physicians. In conclusion, he
said that the ASVA urges the commttee to support SB 67.

REPRESENTATI VE ANDERSON asked how nany states have a cap
conparable to what SB 67 is proposing.

MR. JORDAN offered his understanding that there are five or six;
additionally, there are six states wth a fewer nunber of
doctors per capita than Al aska, the |owest of them being |daho,
which recently instituted a non-economc danages cap of
$250, 000. He noted that two of the insurance conpanies that
stopped doing business in Alaska are still doing business in
| daho.

2:01:13 PM

REPRESENTATI VE GRUENBERG offered his recollection that OChio had
created a commission to conme up with a solution to the health
care crisis, that wvarious groups were represented on that
comm ssion, and that the solution the comm ssion cane up wth
resulted in | ower insurance prem uns and nore affordable nedica
care.

MR. JORDAN said his wunderstanding is that the conm ssion's
solution did not result in l|lower insurance premuns but did
result in increasing the availability of insurance, that it
enticed nore insurance conpanies to underwite insurance in
Oni o. In response to a further question, he opined that it
would be a very good idea to establish a simlar commssion in
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Al aska, though the goal at present should be to first stabilize
the current situation and then look into what mnmght be done
towards effecting a long-term solution, for exanple, overal
repair of the civil justice system

2:03:38 PM

MR. JORDAN, in response to still further questions, said he's
not received any assurances from the insurance industry that
premum rates will be reduced if the bill passes, and has not

received any indication that NORCAL Mitual |nsurance Conpany
("NORCAL") is intending to stop providing insurance in Al aska.

REPRESENTATI VE GARA asked M. Jordan whether his organization is
part of the advertisenment canpaign that is telling people that

"we risk losing doctors in the state if we don't pass this
bill."

MR. JORDAN sai d yes.
2:05:04 PM

REPRESENTATI VE GARA poi nted out, though, that a report witten
by Legislative Legal and Research Services, based on information
from the State Medical Board, indicates that the nunber of
active doctors per capita in Al aska has roughly doubled in the
| ast 15 years. That being the case, what is the basis for the
advertisenments that claim doctors are leaving the state, he
asked.

MR. JORDAN suggested that perhaps the State Medical Board's
information only reflects |icensed physicians - not practicing
physicians - whereas the database maintained by the ASMA
reflects the nunber of physicians who are actually practicing in
Al aska and does not include physicians who practice in other
states but happen to have an Al aska state |icense. Remar ki ng
that it is common for physicians to obtain licensure in nore
than one state to practice, he also said that the ASMA has no
notivation to underreport the nunber of physicians in its
dat abase.

2:09: 11 PM
REPRESENTATI VE GARA explained that the State Medical Board has
assured him that the information in its database reflects the

nunber of physicians who are actually practicing in Al aska, and
that, yes, that nunber has increased.
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MR. JORDAN acknow edged that the nunber of physician who are
practicing has been grow ng, but pointed out that according to
the ASMA's database, there are 37 fewer practicing physicians
this year than |ast year, though that decrease could sinply
reflect that the mlitary physicians in the ASMA's database have
been depl oyed out of state.

REPRESENTATI VE GARA asked M. Jordan if he would be willing to
swear under oath, under penalty of perjury, that there are fewer
physi cians practicing in Al aska today than there were 10 years
ago.

MVR. JORDAN acknow edged that there are nore physicians
practicing now than there were 10 years ago, but pointed out
that currently, not only is there is a shortage of physicians in
Al aska, but there has not been a material inprovenent in the
nunber of practicing physicians per capita.

REPRESENTATI VE GARA asked that the ASMA pull its support of the
advertisenments claimng that doctors are |eaving Al aska, since

as has been acknow edged by M. Jordan, that is not actually
happeni ng.

2:12: 03 PM

BRENDA ARNEY (ph) relayed her personal experience regarding her
husband, who, md-sumer of 2003, was diagnosed as having a
tunor in his lung. Her husband had surgery the follow ng August
at a local hospital in Anchorage, and they were told that all of
the tunor had been renoved and that her husband had a good
chance of recovery. However, the hospital staff who were
responsible for nonitoring her husband after his surgery
negl ected to do so, and so while in a disoriented state, he left
the hospital and was found wandering around the neighborhood

Her husband died three days |later, she said, due to the
hospital's negligence as well as the negligence of the health
care providers.

MS. ARNEY said that although the hospital apol ogized, waived its
bill, and changed its policy, she wants a jury - not the
| egi slature, the hospital, the doctors, or the insurance conpany
- to know the facts of her case and judge her | oss. Because her
husband was retired, his economc danages award in a nedical
mal practice | awsuit would be quite snall. She went on to say:
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My pain and suffering since the loss of Bob really
cannot be valued by anyone but ne. Bob' s agony,
before his death, was horrendous. | trust to the
judgnent of a jury of mne and Bob's peers nore than
the legislature's, the insurance conpany's, or the
doctors' valuing his life at $250, 000. Bob was ny
best friend, he was ny soul nate, and he was pricel ess
to nme. Having ny non-econom c damages limted at
$250,000 is a slap in the face. The distress that |
have experienced since |osing Bob, especially in such

a senseless and conpletely avoidable way, ... is
sonething that will never | eave ne.
2:15: 55 PM

REPRESENTATI VE GARA asked Ms. Arney whether she has filed a
| awsuit or nade a settlenent denmand to the hospital.

MS. ARNEY said she has retained attorneys but nothing have been
settled yet.

REPRESENTATI VE GARA asked Ms. Arney whet her she has yet received
a settlenent offer that she considers fair.

MS. ARNEY said her case has not progressed that far, adding that
she is not seeking sonething of nonetary value but rather is
seeking answers from the nedical professionals in her case,
answers that include being nore responsible for their actions.
She said she has provided the commttee with articles regarding
this issue, and asked that the conmttee take the tine to review
those articles before making its decision on the bill. It is
not just doctors, she noted, but hospitals as well that need to
be nore responsible for their actions.

M5. ARNEY, too, noted that none of the testinony thus far has
i ndi cated that passage of a cap such as SB 67 is proposing to
institute wll mke a difference in insurance premuns, in
whet her nore conpanies offer to underwite nedical nalpractice
insurance in Alaska, or in whether the nunber of doctors
practicing in Alaska will increase. Passage of a cap on non-
econonm ¢ damages in nedical malpractice cases could even nake
the current situation worse, she suggested, especially when that
anmount nust be spread anongst all of the [plaintiff's attorneys
and nedi cal experts hired] in any given case.

2:18: 12 PM
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TERRY SMTH (ph) relayed that he has witten Representative
Coghill a letter expressing his concern regarding SB 67. He
said he was injured on the job, and his enployer's insurance
conpany sent himto a doctor supposedly specializing in ailnents
of the hand and wist even though his injuries involved his
| ower | unbar region. The doctor m sdiagnosed his condition and
left himin excruciating pain, he said, and as a result of that
m sdi agnosis, he now has taro (ph) cyst disease, wherein the
now present cysts on his lunbar discs fill up with spinal fluid
and cause hi m pain when he wal ks.

MR SMTH offered to send the doctor's curriculumvitae (CV) to
the commttee. He stated that it was unfair for the insurance
conpany to send himto a doctor specializing in ailnments of the
wrist when he had an injury to his back, adding that he not been
able to work since March 29, 2001, and can't get any help for

his current condition. He characterized the bill as a bad bill

and as a butchery; doctors will not be at all dissuaded from
doing harm if the proposed cap is in place. He asked the
committee to give serious consideration to the  bill's
ram fications. In conclusion, he nentioned that he is filing a

| awsuit against the doctor, the insurance conpany, and the
enpl oyer, all of whom he indicated, are responsible for his
current condition.

2:21:28 PM

DENISE MORRIS, President and Chief Executive Oficer (CEO,
Al aska Native Justice Center, 1Inc. (ANJC), said that the
unintended but real effect of SB 67 is that it creates two
cl asses of citizens: wage earners wth quantifiable, earned

i ncone; and non-wage earners, which, as a group, can include
honenmakers who chose to stay home and take care of their
famlies, mnors who are pursuing their education, and nany
Al aska Natives who live a subsistence lifestyle. The soci et al
contributions of these citizens wll be underval ued. Al aska
Natives residing in rural Alaska comunities, which adhere to a
traditional subsistence lifestyle, do not have traditional wages
reported on a W2 form A whaling captain from Barrow or Point
Hope or Little D onede who supports an entire comrunity but who
has no economic factor will not be able to recover; therefore,
that person's contribution is valued much |ower because of an
inability to denonstrate hard econom c | osses.

M5. MORRIS said that in sum it makes little sense to carve out

an exception in general state law to benefit a relatively snall
group of affluent tortfeasors - a group uniquely situated to
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fully conpensate those they injure, a group which has trenendous
opportunity to cause harm She said she strongly believes that
SB 67 will adversely affect Al aska Natives across the state, and
will provide little appreciable assistance to physicians. Most
Al aska Natives receive nedical service through the federa
governnment, via the Indian Health Service. In essence, the
Federal Tort Clains Act creates a David-versus-Coliath scenario;
the plaintiff nust find an attorney who is willing to take on a
medi cal nmal practice claim against a physician who is tendered
defense by the United States governnent through the United
States attorney general's office and all of the resources
available to the federal governnent. These physicians do not
pay for nor carry nedical mal practice insurance.

M5. MORRIS pointed out that many citizens may not realize how
difficult and expensive it is to bring a nedical nalpractice
claim against a health care provider for negligence and breach

of his/her duty of care to the patient. For many Al askan
Natives, if SB 67 passes, there will be no renmedy available for
them Attorneys wll not take a case against the United States
gover nnent when [non-econonic] danages are limted to $250,000 -
it just will not happen. Al aska already has a cap on danmages,
which the Al aska |legislature passed in 1997. And in this

debate, she renmarked, on one side there are trial |awers, and
on the other side there are physicians and health care
providers, and in the mddle there are citizens who have been
i njured. Those citizens have done nothing wong; all they're
| ooking for is a renmedy. Everyone is concerned about the rising
cost of health care; however, she added, she doesn't believe
that limting non-econonm ¢ danages to $250,000 - via SB 67 - is
the only solution that the state of Al aska can conme up wth.

2:25:33 PM

RICHARD LOU E said he worked for 20 years at BP as a conputer
scientist and auditor. He asked his doctor about the risk [of
an upcom ng operation] but was not told [what those risks were].
Now he cannot work. He asked the committee to renenber him and
vote "No" on SB 67.

MARGARET LOUI E said her husband suffered extensive, permanent
brain damage and is now paralyzed on his right side due to
medi cal negligence. He husband can no longer read, wite, or
speak fluently, she relayed, and the lives she and her husband
worked so hard to build are so dramatically changed as to be
unrecogni zabl e conpared to the lives they were |eading before
the injury. She went on to say:
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There is not a day that passes that Richard does not
struggle, from the time he wakes up until he goes to
bed. It's a labor for him to communicate, he
struggles with curbs and steps; worse, he is now
treated as slow and nentally defective. Non- economi ¢
| osses and pain and suffering are terns that are
cavalierly tossed around. You cannot imagine the |oss
of self esteem from not working at vyour |Ilifelong
career; at the loss of your education - w ped out due
to a brain injury; the loss of your comunication
skills - vocabulary acquired over a lifetinme; [and]
the social isolation, including the loss of your
friends, now reluctant to visit, because they mss
their old friend and they can't bear to see what has
happened to you.

How many of you think $250,000 is adequate for the

suffering you will endure for even one of the many
disabilities that R chard has suffered. s this
enough to make your |ife better over [the] ... course
of a lifetinme? Wiich, in our case, may be another 30
years. And what becane of our legal battle for
accountability? It was a steep uphill fight, for five
years, and we never did get our day in court. Every

attorney we spoke to, even the attorney who eventually
tried to help us, ultimately all stopped due to the
extraordinarily high cost of expert nedical testinony
- estimated to be $150, 000. W were told every
medi cal nmalpractice case nust neet high burdens of
proof; causation and a breach of the standard of care
must be proven.

We have discovered that "standard of care" is quite
broad and [that a breach of it is] tough to prove,
especially in a small conmunity. W have |earned
doctors are reluctant to testify against each other -
[that] neaning, expert testinony is hard to secure and
for us in Alaska, doctors have to conme up from the
Lower 48. Doctors charge from $1,500 to $15,000 per
day for their expert testinony, excluding first class
airfare, hotel, food, and rental car. W have nothing
to gain by speaking before you today. | hope you wll
remenber [that] the nmgjority of your electorate

[are] not wealthy doctors or insurance executives
| ooking for ever higher profits, but ordinary, real
people like us who |ook to you to protect us. Do you
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represent us and care about the true suffering of
victinms of medical malpractice? Please vote "No" on
Senate Bill 67.

2:29:56 PM

LESTER K SYREN, Attorney at Law, Syren Law O fices, after
noting that he is a nenber in good standing of the Republican
Party of Al aska, said that he is against SB 67, relayed that as
an attorney, he has taken on a couple of nedical nmalpractice
cases, and rem nded nenbers that he'd testified on this sane
i ssue before during a previous |egislature and provided a couple
of exanples, one wherein the patient had had a sponge left in
her abdom nal region, and another wherein the doctor renoved a
woman's uterus wthout realizing that his patient's problem
stenmmed from the fact that she was pregnant. M. Syren then
offered the followwing as a quote from a Wshington state
newspaper article, witten by republican Representative @Gry
Al exander, who in turn is purportedly relaying the thoughts of a
friend of his:

That Al aska, which has nade major changes in its
medical malpractice laws, is nore appealing, and
i ndi cated seven other South Puget Sound doctors wll
| eave our state as well.

MR. SYREN surmi sed that the author of the article is benpaning
the fact that doctors are leaving the state of Wshington in
favor of going to Al aska. He suggested that this nmeans that
republicans in other states are holding Alaska's current |aw up
as an exanple of tort reform Notw thstanding the argunent that
since nost lawsuits result in a non-econom c damages award in an
amount | ess than the proposed $250,000 cap and so passage of it

will not cause harm he pointed out that since nost non-econom c
awards are under the anmount of the cap, the cap won't actually
fix anything and doesn't have to anyway. Additionally, M.

Syren indicated, since M. Jordan and the ASMA are |ying about
doctors leaving the state, perhaps the ASMA's clai ns about what
the bill wll acconplish are not <credible either. In
conclusion, M. Syren suggested that the bill be buried in a
deep wel | sonepl ace.

2:32:21 PM
TIM DOOLEY offered his understanding that SB 67 was originally

brought forth as a neans of reducing frivolous lawsuits, and so
he doesn't wunderstand how putting a cap on non-frivolous, non-
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econom ¢ damage awards wll further that goal, particularly

given that the bill wll institute a cap on the nobst inportant
cases of all, those of the nun or elderly person, for exanple,
who won't have the economc |oss that an insurance executive or
medi cal doctor would have. He suggested instead that a cap be

pl aced on physicians' incones or insurance executives' incones,
or that a cap be placed on the anount of tine one nust spend in
the waiting room before being able to see a physician for two
m nut es.

MR. DOCOLEY said that although he has heard that there is a
shortage of doctors, while researching possible nedical schools
for his daughter, he has discovered that the Anerican Medical
Associ ation (AMA) actually limts the nunber of people who can
enter into nedical school in order to keep incones high for the
doctors in existing practices. He offered his belief that
i nsurance conpanies routinely "go in and out of" Al aska as well
as every other state, adding that is seens that when either the

i nsurance conpanies or the oil industry wants sonmething fromthe
state, they sinply threaten to |eave the state, and "sonebody
actually buys their bal oney." He pointed out that if a doctor

were to cut up Mark McQuire's baseball, which he said sold for
over $3 nmillion, the owner of that baseball would be able to
recover nore noney for the damage of that baseball than M.
Louie could recover wunder SB 67. That isn't right, he
concl uded.

RAY RI CHARD BROWN, Attorney at Law, Dillon & Findley, PC, shared
his belief that he has probably litigated, to conpletion, nore
nmedi cal mal practice cases than any other sitting attorney in
Al aska, and therefore has a better perspective on the realities
of what happens in a nedical malpractice lawsuit than does
Senat or Seekins. M. Brown went on to say:

W screen ... between 150 and 200 cases a year - we
take between 5 and 7. We spend tens of thousands of
dollars out of our own pocket to save [doctors]

from getting sued. I have nmany friends that are
doctors, we have a very high caliber of health care
delivery in this state, but good doctors, even great
doctors, |ike lawers, nake m stakes. This bill does
absolutely nothing to curb insurance rates, to
encourage doctors to come to this state, or to reduce

health care delivery costs.

Instead - let nme be really clear about this, this
isn't anecdotal, this isn't sonmething |I'm relying upon
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fromreading a book or a textbook or sone self-serving
publication - if this bill is passed, there wll be
people in this state - single, stay-at-home parents,
or stay at honme parents that are married for that
matter; [and] children, who | represent, and I'Il give
you sone exanples in a mnute, not one or two but
several - ... that die, that are mangled, that are
disfigured, that will have no recourse. And | don't
care if it's [$250,000] or $400,000 - these nmmagical
nunbers that people are pulling out - these are

[real] people, and these are people that wll suffer
because of a bill that will, absolutely, do nothing.

MR. BROWN conti nued:

I have a lot of suggestions for health care

i nprovenent, if you'd like to hear them - | can't
provide themin three mnutes - but | think they would
be supported by the health care community. But this
bill does nothing but punish people that have done
nothing wong. You want to go after |awers, go after
| awyers, and we will sit here; if you want to have us
testify under oath, 1'Il testify under oath, [and] if
| can bring billing records here to show how expensive

it is to bring one of these cases and the scrutiny
that we go through to bring one of these cases, |'lI
do it.

But you need to listen to cases like [Jennifer's], who
was a [1l2-year-old girl from Tok]...: for the lack of
$25, because her parents didn't have the nobney, she
died of ... acute nyelocytic leukema - $25 and two
stages of malpractice, this child died. Wth this cap
- [$250,000] or $400,000 - we couldn't bring a claim
for that child or her parents. MKke, another child in
Fai rbanks, died of entirely survivable burns through a
calamty of errors in a health care facility - the
child was nedevaced to Seattle in [a] cona and he died
after suffering two or three weeks. W couldn't have

brought this case [under the proposed cap] - it would
have been inpossible. ... [1'lIl give you one other
exanple: a woman, ... [sexually] dysfunctional at

38 years old, that neans no feeling fromthe waist to
her mid thighs. [W] couldn't have brought this case.
She can still wirk, so she doesn't have economc
damages. ... Think ... how many ... males would give
up their sexuality for $250,000; | don't know of any.
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Finally, [with regard to the argunment] ... that this

m ght reduce litigation because people are shooting
for the stars, it's not true. Since 1993, when |
first started doing these <cases, | <can tell you

there's been less than five cases where health care
provi ders have stepped up to the plate in the clearest
and nost gross of negligent circunstances and said, "I
want to settle this case.” To the contrary. The
| eukemia child, we spent over $200,000 in out-of-
pocket costs in a case of clear-cut negligence before

the case settled, and that's a fact. And | oweri ng
these caps will not do anything to help anybody - it
will hurt sonme people who are the nobst vulnerable in
our society. And | really urge you not to pass this
out .

REPRESENTATI VE COGHI LL asked M. Brown to describe other
possi bl e sol utions.

MR. BROWN said Representative Gara's suggestion of retaining the
current caps of $400,000 and $1 million would probably nake
cases such as those he used as exanples litigable. He added:

It's really difficult for ne because these are real

people, and so ... when a case cones in, | don't want
to ... [pick] a nunmber and say, "This is what | think
your child's life was worth,”™ but | do know the
realities of the cost of the Ilitigation, and

[ Representative Gara's suggested bifurcated cap] would
probably nake this bill palatable, and it would

probably allow people to bring clains that would be
economcally feasible for the famly.

MR BROMW, in response to another question, offered the
fol | ow ng:

If you're a 5-year-old or a 7-year-old child, or a
baby, or a 12-year-old wthout any work history,
here's the way it works in our system ... The child's
been killed ... - and | don't nean "killed" in a
pejorative way; again, the doctors who commtted this
negl i gence were very good doctors and they were very
sorry it happened - so they didn't "kill" this child,
they were just negligent. But you start out with a
projection, ... with a proposition that this child may
and probably wll graduate with a four-year degree,
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and then you try to cone up with a paraneter of what
that child would have nmade in their lifetime and then
you subtract fromthat what they would have consuned.

There are lawers that cone up wth experts that
suggest that that can be [$300,000] or $400, 000, [but]
nost credi ble economsts that |1've worked with - and |
work with conservative, reputable econom sts - value
that at sonmewhere between [$250,000] and $300, 000.
Again, it depends on the child ... [but the economc
loss] is a very small anobunt if you can establish that
anount . [ For] stay-at-hone nothers there's no
projection for their wages because they don't work,
and you can't value their services as a nobm

Retirees, who have no inconme ..., they have no
economc loss and they don't have any other special
damages.

[So in the Arney case, he had] no economc |oss, so

under this bill, $250,000 would be it, and that is
in a case where the allegation is very egregious
negl i gence against a health care provider. To bring

that case, unfortunately, would cost between [$80, 000]
and $125,000 in out-of-pocket costs. Then you take

[attorney] fees off of that. Even if [attorney] fees
are negotiated - which we do, on a regular basis,
sonetimes to make [a] case settle - you can't bring

the case, and you can't expose that person to Rule 82
and Rule 79 [of the Alaska Rules of G vil Procedure]
with the chance that you woul d | oose.

And it's a very real cost for retirees that have been
able to put aside $100,000 in a [retirenment account],
and then if they lose this case they |ose [that npney]
to NORCAL or [Medical |nsurance Exchange of California

(MEC] or to "Providence Al aska." Those are things
that you have to consider, and they are very real -
they are not anecdotal - they are things that | deal

with every single day.
2. 42: 44 PM

CHAIR MGU RE asked M. Brown how often he has seen Rule 82
enforced against his clients in nedical mal practice cases.

MR. BROMW said such has occurred on two occasions, attributing
that | ow nunber to his firms rigorous screening procedures, and
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suggested that Rule 82 and Rule 79 ensure that only neritorious
medi cal mal practice cases are brought forth. In response to a
further question, he relayed that 95 percent of the cases he
brings forth have resulted in a favorable disposition for the
plaintiffs.

CHAIR McGU RE offered her understanding that Rule 82 and Rule 79
are not applied very nuch.

MR. BROWN opined that SB 67 will do nothing to alter how often
those rules are applied, and offered his belief that the |ow
nunber of cases in which such rules are applied is attributable
to the fact that clients are warned about those rules and have
then chosen not to go forward with their case.

2:46: 25 PM

MR. BROMN, in response to another question, relayed that his
firm generally charges a contingency fee of 33.3 percent and
advances all costs. So if a client never receives an award or a
settlenent, his firm receives nothing and is sinply out those
costs. He nentioned, though, that his firm sonetines charges a
contingency fee of 40 percent, or a contingency fee that is
bi furcated, or a reduced contingency fee, adding that he does
not know of any lawers or law firnms that don't do that. Hi s
firms main goal, he remarked, is [to help] the client.

MR BROWN, in response to a further question, said that in
catastrophic injury cases or death cases, he could not take the
risk [of bringing forth a case] under the proposed cap, and nor
could his client. He el aborated:

Again, if |I'm spending $200,000, which 1've done
several tines, in these catastrophic cases, if you
have a $400,000 cap or $250,000 cap, | would be
advanci ng $200,000 out my own noney, ny firms own
noney, with the chance of possibly getting a fee in
the future. ... Let's say we reduced our fee to ... 25
percent of a $400,000 cap and we advance $200, 000.
That would be a $100,000 fee and, believe ne, to get
that case to that point, we would have mnultiple

hundreds of hours if not well over 1,000 hours of
attorney tine and paralegal time to get it to that
poi nt .

The client, then, after taking that risk, the firm
after taking that risk and after spending that noney,
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woul d get $100,000 for the loss of their child, to
beconme sexually dysfunctional, to be crippled, to be
bl i nd. [We've] got a case right now where a wonan's
blind. That's not fair. So at sone point it's got to
be economi cally feasible.

If you want to tal k about capping [attorney] fees, we

shoul d tal k about that some day. | don't think it's a
good idea for any nunber of reasons, but | would
certainly entertain it. But you also would have to do
the other side of the equations: [you've] got a cap

the defense attorney's fees, [you' ve] got to cap their
cost, you've got to make it a fair playing field. And
| would be interested [in that], and | have a |ot of
respect for nmy coll eagues on the defense bar.

The nedical nmalpractice litigation [field] ... [for
both] plaintiffs and defense [attorneys] is a very
hi gh caliber of practice. M colleagues that | defend
cases against, | have the utnost respect for. And ..

| haven't heard many of them comng in here to
testify, but | suspect it's because they wouldn't want
to testify about a bill that could affect their
economc viability in ternms of testifying against a
mal practice carrier. But it's a high practice of |aw
you don't get into nedical malpractice unless you have
a lot of experience and you're willing to litigate at
a very high | evel

2:51: 24 PM

REPRESENTATI VE ANDERSON suggested that perhaps they could also
cap physicians' sal ari es.

REPRESENTATI VE GRUENBERG asked whether, in cases wherein the
j udgnment goes against the plaintiff, the defendants have sought
costs and attorney fees.

MR. BROWN indicated that the defendants in the cases his
plaintiffs |ost have done so two or three tinmes but only once at
trial. More conmon, however, is for a plaintiff to forgo
hi s/ her case due to exposure to Rule 82 and Rule 79.

REPRESENTATI VE CGCRUENBERG asked whether, in cases wherein the

judgnent goes against the plaintiff, the defendants have not
sought costs and attorney fees.
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MR BROMWN said not that he is aware of.
2:54: 45 PM

REPRESENTATI VE GARA asked what standard of negligence nust be
proven in order to [wn] a nmedical mal practice case.

MR. BROWN said that the standard is ordinary negligence. He
went on to say:

But what we look for is nore than ordinary negligence
because of the difficulty in litigating these case.

Basically we have to show, by a preponderance of
the evidence, that [the behavior of] the health care
provider - doctor, nurse, hospital, whoever was
involved in the treatment - fell below the standard of
care of a physician or health care provider trained in
a simlar ... or identical manner, and in a way that
would fall outside the paraneters of acceptable
medi cal behavi or under the circunstances. It's a very
difficult standard. O the 150 to 200 cases we screen
a year, | can tell you, fortunately for the state of
Al aska, over 95 or 96 percent are bad outcones but
good nedicine, and unfortunately that's what happens -
in the best of care there's bad outcones.

And [of] the other 5 percent, | would say 3 percent of
those are bad nedicine and a bad outcone but no
damages. W don't take cases, for instance, if the
damage threshold is under a certain anount. | don't

bring those cases for two different reasons: ..
economcally, it's not feasible; philosophically, if

.. a person has not been ... danmmged or injured in a
way that affects their life or in a way that they have
really serious non-economc or economc |osses,
won't bring those <cases against a health care
provi der. And frankly, 1 don't [know] of any of ny
ot her colleagues that do. |I'm sure there are exanples
that people could point to where it's happened, but,
as a rule, we have a nuch higher threshol d.

O those remaining 2 or 3 percent that have net our
rigorous screening, and we do hours and hours of
medi cal research on our own - we've done this |ong
enough that | have a good idea of nobst parts of the
body, enough to be neurotic at night when I go to bed
- ... we then send them to an outside expert and pay
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that expert $1,500 [or] $2,500 [or] sonetinmes $4, 000,
and sonetinmes they disagree with us, and they call ne

and they say ..., "M. Brown, I've read this and |
think it's a close call but | just can't support your
theory" - we eat the noney and we walk away. So it's

very high scrutiny and it's a very high standard;
even though ordinary negligence may be what it says,
it's usually not enough to get you to a jury verdict.

REPRESENTATI VE GARA asked how nuch it costs to get nedical
experts to testify in medical mal practice cases.

MR. BROM | isted anounts of between $5, 000 and $15, 000 per day.
2:59: 04 PM

REPRESENTATI VE GARA noted that the division of insurance has
provided the commttee wth a report which shows that neither
rates nor the availability of insurance have been affected since
the last time the legislature adopted tort reform measures. He
asked M. Brown to conment.

MR. BROW pointed out that when those neasures were being
debated, representatives from the insurance industry did not
prom se that rates would go down; instead, they nerely offered
their belief that rates m ght go down. In response to another
guestion, he said:

There's a ot of nmedi cal mal practice insurance
conpani es that have left [the state], and |1'd be nore
than happy to explain to you and provide you, not
anecdotal, but actual docunentary evidence why they
left the state of Alaska, but that really isn't in
serious dispute. ... Get NORCAL and MEC to explain
why these carriers left the state: they left the
state because they cane here to try to nmake a bunch of
noney, the stock nmarket was boomng, they nade
terrible underwiting mstakes and tried to undercut
M EC and NORCAL, and they wote bad policies - they
left the state because of the stock market, not
because of what they were paying out to victins of
plaintiffs' awards.

And so we've got two, very well-run, stable conpanies
here today - NORCAL and M EC. If you want insurance
here, let's go back to [having a Medical Indemity
Corporation of Alaska (MCA)], let's get Roger Holns
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(ph) back in here to run MCA let's let the state
fund it. And they nade a lot of noney, and it was
because it was run right, it was run by sonebody t hat
knew what they were doing, and it was a good plan

You threaten to put MCA in here and let the state
fund M CA we won't hear a peep out of any nal practice
i nsurance carrier. They will be asking you, as they
did - as | wunderstand it historically - to get MCA
out of the way so that they can make noney, as they're
doing hand over fist right today. ... 1'm obviously
bi ased, [so] get the ... Division of Insurance in here
[ and] ask them what these conpani es are naki ng.

MR. BROWN added that he would love to see MCA cone into the
state, that he thinks it would be a great idea, and that he
woul d give it 100 percent of his support.

REPRESENTATI VE ANDERSON asked why hospitals and physicians are
sayi ng that passage of the bill will help the current situation.

MR. BROMW said he would like to hear what their reasoning is
hi nsel f, that he would |ike them to show hi m unbi ased, enpirica
evi dence that passage of the bill will, indeed, help the current
situation. Wen he is given such evidence, he remarked, he wl|
analyze it and attenpt to determ ne whether it is accurate
evidence. He pointed out that he has already |ooked at all the
data, that he has already conpiled all the statistical
information available from the insurance conpanies, and has
already perfornmed an enpirical analysis of that information; his
conclusion is that passage of the bill won't bring down
i nsurance rates or increase the availability of insurance.

REPRESENTATI VE ANDERSON asked why, then, have six states adopted
a simlar cap.

MR. BROWN suggested to Representative Anderson that he pose that
question to the governing bodies of those states, and posited
that part of the reply will be that the cap did not help. In
response to a question, he said he was surprised to hear the
sponsor's testinony regarding Texas, and relayed that he would
be researching the statistics that were offered further because
he does not believe that they can be true. He again opined that
passage of the bill wll not inpact insurance rates in Al aska
and will thus have no inpact on whether nore doctors are
attracted to the state.

3:05:20 PM
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BRI AN SLOCUM Adm nistrator, Tanana Valley dinic, relayed that
the cost of nedical malpractice insurance for their group rose
from $258,000 in 2004, to $648,000 in 2005 - an increase of
$390,000 in one year, or an increase of 251 percent. This is
not a cost increase that anyone can hope to sustain in the |ong
term he pointed out, and relayed that in the six years he has
been with the Tanana Valley Cinic, they have only had two m nor
mal practice settlenents out of court. Now this higher
mal practice cost is added to other rising costs and decreasing
rei mbursenent when it comes to nmking decisions about comng to
Al aska. He nentioned that the Tanana Valley dinic has
successfully recruited one physician each in the fields of
i nternal nedicine and obstetrics in the past five years.

[ Chair McGQuire turned the gavel over to Representative
Ander son. |

MR. SLOCUM offered an exanple of an obstetrician in Wsconsin
who refused an interview offer with the Tanana Valley Cdinic
when she found out that her nedical malpractice insurance rates
woul d i ncrease by $20,000 if she were to accept a job in Al aska.
Such an increase over a 10-year span anounts to a |oss of

$200, 000 for the doctor. He concluded by characterizing the
current situation as a crisis, adding his belief that although
passage of the bill my not solve all of the current problens,

it is astepinthe right direction.

3:09: 37 PM

REPRESENTATI VE COGHI LL asked M. Slocum whether any doctors at
the Tanana Valley Cinic have recently |left because of nedical
mal practi ce i nsurance rate increases.

[ Representative Anderson returned the gavel to Chair MQuire.]

MR, SLOCUM said that the Tanana Valley dinic does experience a
certain anount of turnover every year, but he cannot say whet her

physi ci ans have |eft sinply because of insurance rate increases.

REPRESENTATI VE GARA asked how nany doctors are currently
practicing at the Tanana Valley dinic.

MR, SLOCUM sai d 26 physicians and 15 "ot her m dl evel providers."

REPRESENTATI VE GARA pointed out that the insurance rates that
the Tanana Valley dinic is currently paying averages about
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$20, 000 per doctor. Therefore, he asked, how could the
insurance rates of the Wsconsin obstetrician who refused an
interview with the Tanana Valley dinic increase by $20,000 were
she to accept a job in Al aska. Wuldn't that require the
W sconsin obstetrician to be currently getting her nedical
mal practice insurance for free?

MR. SLOCUM pointed out that the insurance rates being paid by
the Tanana Valley Cdinic are not split evenly anong all of its
physi cians; rather, those with certain specialties pay nore to
begin wth.

3:11:25 PM

REPRESENTATI VE GARA asked M. Slocum to explain why he believes
that passage of the proposed cap will cause insurance prem uns
to go down, particularly since the Tanana Valley dinic's
i nsurance prem uns have gone up even though there haven't been
any mal practice verdicts against its doctors.

MR, SLOCUM surmsed that the Tanana Valley Cdinic's prem uns
have gone up because they are not based solely wupon the
performance of its doctors; rather, those rates are based upon
the performance of doctors across the state and the insurance
conpany's estinmated | osses.

3:13: 03 PM

REPRESENTATI VE GARA asked M. Slocum whether he would be
anenable to having a provision in the bill which said that if
insurance rates do not decrease after passage of the proposed
cap, then the proposed cap will sunset.

VR. SLOCUM opined that such a provision would not be
practi cabl e.

3:13: 57 PM

REPRESENTATI VE KOTT noted that the AMA nmaintains a |list of those
states that are "in crisis," and that Alaska is not on that
list. He asked for an expl anati on.

MR. SLOCUM said he wasn't sure why that is the case, but went on
to suggest that perhaps when the state is |ooked at as a whole
and conpared with the rest of the nation, there isn't a crisis,
even though there is a crisis in certain areas of Al aska.
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3:15: 04 PM

REPRESENTATI VE GARA referred to an article he'd read that
i ndi cated that one doctor was noving to Al aska because not only
were mal practice insurance rates |lower than where he currently
resi des but Al aska doesn't have a state tax on personal incone.

MR. SLOCUM said the Tanana Valley dinic would wel cone any such
doctors.

3:.16:40 PM
CHAI R MGUI RE cl osed public testinony.

REPRESENTATI VE ANDERSON nade a notion to adopt Anmendnent 1,
which was |abeled 24-LS0393\FA 1, Crawford, 4/20/05 [text
provi ded previously].

REPRESENTATI VE GRUENBERG obj ected, saying he sees no reason to
i mmuni ze the governnent in this matter

REPRESENTATI VE ANDERSON opi ned that Anmendnment 1 would make the
bill consistent and provide parity.

REPRESENTATI VE GARA said he doesn't want to be in the habit
taki ng people's rights away for no good reason.

CHAIR MGU RE offered her belief that Amendnent 1 provides
parity for correctional facilities.

REPRESENTATI VE GRUENBERG poi nted out, however, that governnent al
health care providers haven't any difficulty obtaining or
affording insurance and thus there is no reason to include such
providers in the bill

3:20: 27 PM

A roll call vote was taken. Representati ves MCGuire, Anderson
Coghill, Kott, and Dahlstrom voted in favor of Anmendnent 1.
Representatives Gruenberg and Gara voted against it. Therefore,

Amendnent 1 was adopted by a vote of 5-2.

REPRESENTATI VE ANDERSON nade a notion to adopt Anmendnent 2,
whi ch read [original punctuation provided though sonme formatting
changes were nade]:

AS 09.55.549 is anended as foll ows.
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(d) Except as provided in (e) of this section, the
damages awarded by a court or a jury under (c) of this
section for all clainms including a |oss of consortium
claim or other derivative claim arising out of a
single injury or death may not exceed $250,000
regardless of the nunber of health care providers
agai nst whom the claim is asserted or the nunber of
separate clains or causes of action brought wth
respect to the injury or death.

(e) The damages awarded by a court or jury under (c)
of this section for all clainms including a |oss of
consortium claim or other derivative claim arising out
of a single injury or death may not exceed $400, 000
regardless of the nunber of health care providers
agai nst whom the claim is asserted or the nunber of
separate clains or causes of action brought wth
respect to the injury or death when damages are
awarded for  wongful death or severe permanent
physi cal i npai r ment whi ch (IS nore than (70%
di sabl i ng.

Exi sting paragraphs (e) and (f) are renunbered to (f)
and (9g).

REPRESENTATI VE GRUENBERG obj ect ed.

REPRESENTATI VE KOTT indicated that he is wunable to find
information in his packet indicating that any other state has
established a simlar two-tiered system

SENATOR SEEKINS offered his belief that Wst Virginia at |east
has a simlar systemin place.

REPRESENTATI VE KOIT pointed out, though, that in order to
qualify for such a cap, physicians in Wst Virginia are required
to carry nedical nmalpractice insurance in the anount of $1
mllion.

SENATOR SEEKINS offered his belief that very few physicians in
Al aska don't carry nedical mal practice insurance.

REPRESENTATI VE ANDERSON indicated that he not wlling to go
hi gher than a $400, 000 cap.

REPRESENTATI VE GARA asked whether, if the information in
menbers' packets indicates that 22 states currently have a cap
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on non-econom ¢ damage awards in nedical nalpractice litigation,
that nmean that 28 states currently let victins recover ful
damages.

SENATOR SEEKINS said he is unable to answer that question. In
response to a further question, he outlined, frominformation in
menbers' packets, the caps that sonme other states currently
have, and noted that still other states are |ooking at whether
to institute a cap simlar to what is being proposed via SB 67.

REPRESENTATI VE GARA nentioned that they have not yet done a
study to determ ne what physicians in Al aska would consider to
be an acceptable cost for nmalpractice insurance, and asked
Senat or Seekins about the possibility of having the proposed
caps apply only to cases involving doctors whose insurance
conpanies do not charge them above that to-be-determ ned
accept abl e anount.

SENATOR SEEKI NS poi nted out, however, that both of the insurance
conpanies that underwite nedical nalpractice insurance in
Al aska are "nutual" conpanies and are not gouging their own
menbers.

3:.28:18 PM

A roll call vote was taken. Representati ves MCGuire, Anderson
Coghill, Kott, Dahlstrom and Gara voted in favor of Amendnent
2. Representative Guenberg voted against it. Ther ef or e,

Amendnent 2 was adopted by a vote of 6-1.
3. 28: 55 PM

REPRESENTATI VE KOTT nmade a notion to adopt Conceptual Amendnent
3, to [annually] adjust the anobunts of the proposed caps to
reflect the rate of inflation.

REPRESENTATI VE ANDERSON obj ect ed.

SENATOR SEEKI NS said he would prefer a hard cap.

CHAIR McGU RE said that philosophically she opposes [Consuner
Price Index (CPlI) clauses. I nstead, she prefers that the
| egi sl ature periodically review any nonetary anounts listed in

statute in order to determine their inpact.

3:31: 00 PM
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REPRESENTATI VE GARA said he disagrees that California did the
right thing in instituting a $250,000 cap in the late '70s or
early '80s, and believes that the clains that doing so reduced
medi cal mal practice insurance rates are unsupportable. Rat her
those rates did not go down until California voters passed an
initiative giving the comm ssioner of insurance the authority to
reduce the anobunts that insurance conpanies could charge for
prem unms. He indicated that were $250,000 in early '80s dollars
to be adjusted for inflation, it would amount to over a $1
mllion in today's dollars. Therefore, any cap that is adopted
in Alaska should be adjusted for inflation instead of sinply
telling people that they are worth |l ess and | ess every year.

3:32: 30 PM

A roll call vote was taken. Representatives Kott and Gara voted
in favor of Conceptual Anmendnent 3. Representatives MQuire,
Anderson, Coghill, Dahlstrom and Guenberg voted against it.
Therefore, Conceptual Amendnment 3 failed by a vote of 2-5.

REPRESENTATI VE GARA said he objects to the prem se of the bill

t hat being that it wll have an i npact on insurance
availability, adding, "I can't see how we can ... let this thing
go through without having the ... director [of] the Division of

| nsurance here - at l|east Linda Hall can tell us how nmuch noney
t hese i nsurance conpanies are making in Al aska."

CHAIR MGURE clarified that at her request, M. Hall, the
director of the Division of Insurance, submitted a |arge packet
of information to the commttee and had been available earlier
for questions.

REPRESENTATI VE GARA indicated a preference for having M. Hall
speak directly to the conmttee, as well as a preference for
hearing testinony fromthe State Medical Board.

REPRESENTATI VE ANDERSON noved to report [CSSB 67(JUD) (efd fld)],
as amended, out of commttee with individual recomendati ons and
t he acconpanying zero fiscal notes.

REPRESENTATI VE GARA objected, and [made a notion to adopt] a
further conceptual anmendnent.

CHAIR McGUJI RE rul ed that noti on out of order.

REPRESENTATI VE GARA reiterated that he objected to the notion to
report the bill fromcomittee.
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3:34:54 PM

A roll call vote was taken. Representati ves MCGuire, Anderson,

Coghill, and Kott voted in favor of reporting [CSSB 67(JUD) (efd
fld)], as anended, out of commttee. Representatives Dahlstrom
Gruenberg, and Gara voted against it. Therefore, HCS CSSB

67(JUD) was reported from the House Judiciary Standing Commttee
by a vote of 4-3.

ADJ OURNMENT
3:35:20 PM

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:35 p.m
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