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W TNESS REG STER

REPRESENTATI VE M KE KELLY

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 92.

ROGER BRUNNER, General Counsel

University of Al aska

Fai r banks, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 92.

M CHAEL HAUGEN, Executive Director

Al aska Physi cians & Surgeons, Inc. (APS)

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified in support of SB 67, and
responded to questions.

RCD BETI T, President

Al aska State Hospital and Nursing Home Associ ati on ( ASHNHA)
Juneau, Al aska

POSI TI ON  STATEMENT: Testified in support of SB 67, and
responded to questions.

CATHY G ESSEL, MS., FNP-CS (famly nurse practitioner -
clinical specialist

Al aska Nurse Practitioner Association (ANPA)

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified in support of SB 67, and
responded to a question.

DOUGLAS G JOHNSQN, Attorney

Al aska Acadeny O Trial Lawers (AATA)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
67 and responded to questi ons.

DONNA J. McCREADY, Attorney

Al aska Action Trust (AAT)
Anchor age, Al aska
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POSI TI ON STATEMENT: Provi ded comments during discussion of SB
67 and responded to questions.

PAUL L. DI LLON, Attorney

Dillon & Findley, PC

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
67 and responded to questions.

PATRI CK LUBY, Advocacy Director

AARP Al aska

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments and suggestions during
di scussi on of SB 67.

KATHY DALE

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
67, and asked the comittee not to lower the existing caps
further.

GECRGE D. RHYNEER, M D.

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of SB 67, provided
comments and responded to questi ons.

ACTI ON NARRATI VE

CHAIR LESIL MGJIRE called the House Judiciary Standing

Commttee neeting to order at 1:27:30 PM Represent ati ves
McGQuire, Dahlstrom Guenberg, and Gara were present at the call
to order. Representatives Anderson and Kott arrived as the

meeting was in progress.

HB 92 - UNIVERSITY OF ALASKA AND CORPORATI ONS

1: 27: 50 PM

CHAIR McGUI RE announced that the first order of business would
be commttee substitute HOUSE BILL NO. 92, "An Act relating to
the purchase of interests in corporations, including limted
liability conpanies, by the University of Alaska." [Before the
commttee was CSHB 92( EDU) . ]

1: 28: 12 PM

REPRESENTATI VE M KE KELLY, Alaska State Legislature, sponsor,
explained that the University of Al aska has proven to be a
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valuable tool in Al aska' s econom c devel opnent. Wth the goal

of allowing the university to continue to expand its vital role,
this legislation proposes a nmuch needed change in Al aska's
corporate liability laws, and is intended to protect the
university from liability arising from the "piercing of the
corporate veil" concept. He said:
The "piercing of the corporate veil" concept is a
judicial process whereby the court will disregard the

usual immunity of corporate entities from liability
for wongful corporate activities perpetrating fraud.
They can t hen i npose per sonal liability on
st ockhol ders, of ficers, and directors of t he
corporation in the case of fraud or other wongful
acts done in the nane of the corporation. \While this
is generally a sound policy, in the university context
the application of this theory has the unintended
consequences of discouraging university investnent in
new corporate endeavors resulting from intellectual
property generated by faculty research.

The university cannot support various types of
econom ¢ developnent initiatives or associate wth
public groups through nonprofit corporations
[with] the fear of liability under the piercing the
corporate veil theory, which is quite Iliberal in
Alaska. ... In one such imediate exanple, the
university rejected a 501(c)(3) nonprofit corporation
which would have Jlead the business enterprise
institute, because of a potential corporate veil

liability. Li kewi se, the wuniversity has not been
supportive of faculty nmenbers wth intellectual
property ... [for] start up corporations, recognizing

that if liability were incurred by such a corporation
there would be a substantial risk that such liability
could pass to the wuniversity ..., [that it] could
becone liable for the tort obligations of a corporate
entity it nmay start up, where the entity was not
adequately capitalized or insured.

Qur intent with HB 92 is to specifically define a
university/corporate liability structure intended to
encourage new university investnent in limted
liability and nonprofit corporations resulting from
research-generated intellectual property or conpanies
created and nmanaged on university | ands.
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REPRESENTATI VE KELLY relayed that there are three different
approaches wutilized by wuniversities to "spin-off" conpanies.
The "hands-off" approach entails the faculty nenber devel oping
the business plan, acquiring venture capital, and paying start
up costs; the "hands-on" approach entails the university's
involvenent in reviewwng the faculty nenber's business plan,
hel ping acquire venture capital, and perhaps providing funding
for the venture; and the "up to your neck"” approach entails the
university putting together the business nmanagenent team or
providing a "business incubator,” substantial funding, and other
start-up support. Al'l three approaches would fall wunder the
purview of the University of Al aska Board of Regents.

REPRESENTATI VE KELLY said universities that handle "start-ups”
thoughtfully and well attract high energy, innovative faculty,
who in turn attract top-notch students. Students then often
tend to settle near the conmunities where they attended school
Start-ups can provide training, "get grounds"” for students and
val uable <collaborators for university faculty, as well as
provi de econom ¢ devel opnent opportunities. He relayed that the
president of the University [of Alaska] has increased funding
for research, and that it's the president's strong desire to
export that business to the community.

1: 32: 52 PM

ROGER BRUNNER, GCeneral Counsel, University of Al aska, offered
that he was avail able to answer questions.

REPRESENTATI VE GARA acknow edged that additional funding for the
university is needed. He related his belief, however, that the
"nub" of potential problems with this legislation resides on
page 1, line 14, which states that if the university obtains a
nonprofit corporation as part of an effort to obtain economc
activity or sone other university purpose, the university
becomes part owner and therefore is not I|iable for the
obligations of the conpany, unless the wuniversity president
signs an agreenent saying it is |iable.

REPRESENTATI VE GARA said he has two concerns: the first is
regardi ng the purchase of a nonprofit that owes noney throughout
the community, because the university will not be liable to pay
those obligations; second, after the university purchases an
interest in the nonprofit and the wuniversity garners debt
t hroughout the comunity, the university is still not Iiable.
Thus, the university could get all the benefits of a corporation
but not be obligated to pay the bills or incurred liability. He
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noted that presumably in nonprofit corporations there are other
owners, so perhaps this legislation could include some provision
to ensure t hat t hose owner s could not shirk their
responsibilities to the conmunity. The aforenentioned owners
could use [bonds or insurance] in order to be held accountable
for the [debt incurred].

REPRESENTATI VE KELLY concurred [that the aforenentioned option]
does protect the university for incurred liability but it risks
changing the corporate structure that signifies it's a limted
liability arrangenent.

1: 36: 41 PM

MR. BRUNNER relayed his understanding that the aforenentioned
gquestion is, howis it fair for the university to profit froma
nonprofit corporation without being liable for its debts. He
hi ghlighted that nonprofit corporations are not allowed to
profit. Both the Alaska statutes and the Internal Revenue
Service (IRS) Code prohibit nonprofit corporations from
distributing their assets to nenbers. He also offered his
belief that it's fair for the university to not be held Iliable
for the debts of a nonprofit because it's prohibited from
profiting and, therefore, the <concern is unwarranted. In
response to a question, he said the university would be putting
up noney to help the operation get off the ground, and noted
that the state has done sonmething simlar in setting up the
Al aska Railroad Corporation and the Al aska Energy Corporation.

CHAIR MGU RE surm sed that the university would be simlar to a
silent partner or a passive capital investor.

MR. BRUNNER said HB 92 would allow the university to [invest in]
other entities and the state would be protected because if the
corporation fails it won't be possible to go against the state
general fund (GF) to collect debt.

REPRESENTATI VE GARA clarified that his concern centers around
whether it is fair for the university to receive the "benefit"
of being a part owner of a venture and not have the obligations
the nonprofit incurred. He added that nost nonprofits aren't
generally given the right to not pay back debt incurred. He
said he is concerned about protecting the vendors and
contractors that a nonprofit owes.

MR. BRUNNER offered that corporate structures allow things to
start up and encourage further developnent by offering the
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protections of a corporation. This legislation protects the
university by offering limted liability status for investnent

[ purposes]. He offered that corporate liability, in Al aska, has
beconme "broad in the courts" and this legislation ensures that
the wuniversity wll receive the sane treatnent as other

cor porati ons.

CHAIR MGQU RE noted that funding for things |ike the Al aska
Sci ence and Technology Fund, and this |eaves entrepreneurs wth
great ideas without capital funds to invest. This legislation
says that it's fair not to pierce the corporate veil beyond the
anount of noney that is invested, and therefore the public
policy issue of "unfairness"” is outweighed by the greater public
good of allow ng for investnment, she said.

1: 43: 41 PM

REPRESENTATI VE GARA said that if the wuniversity wants to be
treated like any other owner of a corporation, then any other
corporate |law would apply; however, this legislation is seeking
the exenption that the university isn't liable to pay debt that
ot her owners of corporations would have to pay. What, he asked,
is unfair about the current corporate veil rule, which applies
to any other corporate owner, that the university wants to be
exenpted from

MR. BRUNNER opined that the nain difference is the size of the
"pocket book,” in that it is the university budget on the I|ine.
"Piece the corporate veil and we can't afford that risk; [if we
had a] snaller pocketbook, one, we wouldn't be worried about so
much noney and, twd, we wouldn't have to worry because the
plaintiff wouldn't come after us,"” he added. It's the size of
the budget that requires the state to set wup different
corporations that disclaimliability - so the GF is not on the
hook; otherwi se, every tine noney owed isn't paid, the state
woul d get sued.

1:45: 56 PM

REPRESENTATI VE GARA opined that in order to nmake an exception to
the corporate veil rule, [the commttee] has to understand what
the rule is. He reiterated his understanding of what the
current rule is and why is it unfair.

REPRESENTATI VE GRUENBERG referred to the handout entitled in

part, "SPI N OFF COVMPANY MODELS FOR UNI VERSI TIES: ", which states,
"Typically universities that regularly enter into start-ups or
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have owner ship in ot her cor porations use a research
foundati on/corporation as the internediary.” He asked if the
af orenenti oned [internediaries] serve as the vehicle for
i nsul ating the university.

MR. BRUNNER said, "I don't know. "

REPRESENTATI VE GRUENBERG asked that since this legislation
insulates the state from creditors or tort liability, could it
al so provide protection in a vendor situation.

CHAIR MGUI RE rel ayed that CSHB 92( EDU) woul d be hel d over.

SB 67 - CLAI M5 AGAI NST HEALTH CARE PROVI DERS

1:48: 18 PM

CHAI R McGUI RE announced that the final order of business would
be CS FOR SENATE BILL NO 67(JUD)(efd fld), "An Act relating to
clainms for personal injury or wongful death against health care
provi ders."

1:48: 47 PM

M CHAEL  HAUGEN, Executive Director, Al aska Physicians &
Surgeons, Inc. (APS), said that the APS is in strong support of
SB 67. He referred to a statewide poll conducted March 8-10 by
a coalition calling itself Alaskans for Access to Health Care,
of which the APS is a nenber, and said that the poll indicated
that with regard to the question of nedical liability reform 64
percent of Alaskan "voters"” were aware of the ongoing debate
about nedical mal practice liability reform and the corresponding
increases in cost to physicians to obtain nedical malpractice
i nsur ance. He said that the poll also initially indicated that
approxi mately 60 percent of Al askans are in favor of placing a
cap on non-economc damages in nedical liability cases, but
after the poll then offered people six "facts" about the "state
of affairs” in Al aska, the nunmber increased to 67 percent.

MR. HAUCEN offered his interpretation that those statistics nean
that "there is strong support for this proposition.™ The poll
also indicated that 72 percent of Al askan "voters" feel that
health care providers are doing a good job in preventing nedical
errors and pronoting public safety; that 58 percent feel that
many or sone physicians are performng additional tests or
procedures that are not necessary but are done to protect
physi cians from "frivolous" |lawsuits; that 48 percent feel that
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sone physicians have stopped providing high-risk nedical
services, or are refusing to treat patients wth serious
illnesses, in order to protect thenselves from |awsuits. He
offered his understanding that those polled predom nately said
that that they fear the nedical malpractice insurance problem
will directly affect them in the form of higher healthcare
costs.

MR. HAUGEN offered that the poll has also indicated that 86
percent of those asked were "very or sonewhat" concerned that
they will have to pay nore for healthcare costs; that 72 percent
fear not being able to find a specialist when they need one

that 66 percent fear not being able to find a doctor when they
need one; and that approxinmately 80 percent are concerned that
they may not be able to afford healthcare insurance. He offered
his understanding that others wll testify that Al aska has a
shortage of physicians and ranks 46th in the nation in the
nunber of doctors per capita, and relayed his belief that those
states that have enacted what he ternmed "neaningful” non-
econom ¢ danage caps have seen, on average, "about a 12 percent
greater per capita nunber of doctors than those states that have
not." He concluded by urging the commttee to support SB 67.

1: 52: 43 PM

REPRESENTATI VE GARA said he would not be making any decisions
based on a poll, but rather would be attenpting to determ ne the
validity of the poll. He asked whether the poll posed the
gquestion of whether one would be in favor of placing a cap on
non- econom ¢ danages.

MR. HAUGEN said the poll "started off with a series of nore
general questions,” but then asked whether one would favor a
cap.

REPRESENTATI VE GARA asked whether those taking the poll were
told that there already is a cap in place.

MR. HAUGEN said that those taking the poll were not told that

fact. In response to further questions, he indicated that
menbers' packets contain a copy of the questions asked by the
poll, and reiterated when the poll was conducted, who he was

speaki ng on behalf of, and his position with that organization.

1:55:42 PM
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ROD BETIT, President, Alaska State Hospital and Nursing Hone
Associ ation (ASHNHA), said that the ASHNHA supports SB 67, and
noted that the ASHNHA's witten coments are included in
menbers' packets. He said that the ASHNHA' s nenbershi p supports
SB 67 primarily because of access issues; there is a grow ng
concern that nore and nore difficulties are being experienced
t hroughout the state in ternms of physicians being avail able,
particularly for those that need specialists. "We think that
this bill wll better balance the non-econom c damage interest
entitlenment of an individual with the larger comunity concern
of having enough physicians to neet everybody's nedical needs,"”

he added, opining that the bill wll nove Al aska closer to
having a nedical liability "law' that would nmake "that" nore
reasonable and fair. He offered his belief that SB 67 does

nothing to reduce econom c danmages or punitive danages that may
be awar ded.

MR BETIT said that the ASHNHA believes that Al aska needs to act
now because it feels that the literature regarding the lack of a
non-econom ¢ danmages cap being linked with insurance prem um
i ncreases, and thus physician shortages, is conpelling. I n
addition to Alaska being 46th in the nation in the nunber of
doctors per capita, nore and nore physicians are limting their
practice and the services they offer, he renmarked, and opined
that such is due to malpractice liability as well as the cost of
providing "those other services."” He offered an exanple of a
physician in Soldotna who I[imted his practice, and offered his
belief that this such is happening throughout the state.

MR. BETIT said that physicians are handicapped in that they
cannot sinply increase their fees to offset <costs, since
Medi care and Medicaid, which nmake up about 50 percent of the
"total healthcare system"” w Il not recognize, and thus not pay,
such increases; additionally, some people cannot pay for nedical
services at all, and are thus being provided wth healthcare
services as a charity by physicians. He offered his
under st andi ng t hat t he uni nsur ed rate for Al aska IS
approximately 20 percent. Also of concern is Alaska's
popul ation in conparison with the projected growth of physicians
in Alaska; he relayed that the ASHNHA's witten comments contain
statistics detailing those percentages, read a few of those
statistics for the conmttee, and surmsed that they reflect
that Alaska's population wll be requiring nore services by
speci alty physici ans.

MR, BETIT characterized the statistics the ASHNHA provided
regardi ng Al aska's projected physician growmh rate, as conpared
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to the rate projected for the entire nation, into the year 2006
as worrisone, and read sonme of those statistics for the
commttee. He stated, "W need nore physicians and we need nore
in certain specialties,” and predicted that should the
statistics prove correct, Alaska's needs will not be net. He
summari zed by saying:

W know we have a problem now. W know that it's
going to get worse because the population is going to
put increasing pressure on the physician community.
W know that two-thirds of the public spending

[ on] Medi care/ Medicaid is [for] services to the
el derly, that Medicare/ Medicaid together represent 50
percent of total spending in this country - with very
little ability to recover any increased reinbursenent
t hrough those prograns - yet these are the people who

are going to have very serious prolonged illnesses in
those prograns that require a strong physician
comunity to treat [then]. So we think that this

increase in specialty physicians in those various
fields needs to be addressed, and that the only way
we're going to do that is [to] keep our physicians in

practice as long as possible - not having a nedical
school in this state or ... large residency progranms -
and by creating a fair nedical liability environnent
to attract new physicians from outside the state. For
those reasons, ... our nenbership strongly supports
this measure and encourages your support of it as
wel | .

2:03: 54 PM

MR. BETIT, in response to a question, offered his understanding
that "Region X' enconpasses Washington, I|daho, O-egon, and
Al aska.

REPRESENTATI VE GARA asked whether the statistics provided in the
ASHNHA' s witten conments were gathered before 1996.

MR BETIT said yes.
REPRESENTATI VE GARA noted that he'd asked Legislative Legal and

Research Services to get him information regarding physician
growh in Alaska, and provided nenbers with a copy of the

resulting legislative research report. He relayed that
according to that information, between 1996 and 2004, not
including "federal physicians,” there has been nearly a 50
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percent increase in the nunber of physicians in Al aska, and
surmsed that this indicates that the statistics provided in the
ASHNHA' s written conments are wong. The legislative research
report indicates that in 2004, there were 3.54 physicians for
every 1,000 Al askans, whereas in 1996, there were only 2.63
physi ci ans for every 1,000 Al askans.

MR. BETIT suggested that perhaps the |egislative research report
includes all physicians that are licensed to practice in Al aska
but doesn't indicate how many of them are actually providing
services, whereas the information the ASHNHA provided reflects
only those physicians that are "enpl oyed."

REPRESENTATI VE GARA countered that the |l|egislative research
report statistic includes only active state-licensed physici ans.

2:07:22 PM

CATHY QGESSEL, MS., FNP-CS (famly nurse practitioner -
clinical specialist), Alaska Nurse Practitioner Association

(ANPA) , after relaying that she is an advanced nurse
practitioner (ANP), said that the ANPA supports SB 67. She said
that the bill is inportant to nurse practitioners - of which

there are over 500 in Alaska, delivering primary health care
services and providing Al askans with access to care - because of
the inpact that liability insurance rates have on physicians.
More that 50 percent of nurse practitioners live and work in
rur al Al aska, and nmal practice insurance rates for nurse
practitioners have increased 30-50 percent annually over the
last two to three years and sone premuns tripled for the year
2005.

M5. GESSEL said that the insurance <carriers for nurse
practitioners have warned that this trend wll continue even
t hough a databank maintained in part by the Departnment of Health
and Human Services (DHHS) - the National Practitioner Data Bank-
Heal thcare Integrity and Protection Data Bank (NPDB-H PDB) -
reflects that over the last 15 years there have only been three
"license actions" in Alaska. Thus, nurse practitioners are not
making errors, are not being found liable in malpractice suits.
She posited that the increase in insurance rates for nurse
practitioners is a ripple effect of what is happening for
physi ci ans' insurance rates, and so tort reform regarding this
issue is very inportant to nurse practitioners because they want
to continue offering their services to Al askans. She concl uded
by reiterating that the ANPA supports SB 67.
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2:10: 00 PM

REPRESENTATIVE GARA said he is skeptical that insurance
conpani es are going to either reduce or stop increasing prem uns
if the legislature further limts the anmount of danages people
are allowed to recover when they are harned. He asked Ms.
Gessel if the liability judgnments for nurse practitioners have
increased and are thus being used to justify increasing their
i nsurance rates. If the answer 1is no, why, then, would
affecting soneone's ability to recover damages result in
i nsurance conpani es not increasing rates.

M5. G ESSEL said she did not think that SB 67 alone will result
in [a decrease] in malpractice insurance rates; instead it is
nerely a piece of the solution to the increasing of nalpractice
insurance rates as well as a piece of the solution to the cost
of and access to healthcare in Al aska. She said she has
information from the Anerican Medical Associ ation (AMA)
indicating that once a cap on nalpractice clainms was instituted
in Texas, it resulted in there being 14 insurance carriers
providing insurance in that state instead of just the 2 that did
so before the cap was instituted; additionally, insurance rates
dropped 12 percent after the first year, followed by another 5
percent decrease. She also said:

W know that California's rates are 40 percent | ower
than Alaska's malpractice [insurance] rates. I
believe that part of the answer wll be to hold
I nsurance conpani es accountable, after the institution
of a nore rigid cap, to reduce those rates, because

they'll no longer have the validity for causing these
continuing increases. | don't feel that this is the
total answer, but it's a piece of the answer. And
doing nothing will certainly ensure that rates wl|l

continue to clinb.
2:12: 19 PM

DOUGLAS G JOHNSON, Attorney, Al aska Acadeny O Trial Lawers
(AATA), relayed that he would be speaking on the issue of the
appropri ateness of the proposed cap on non-econoni c danages. He
said he is often called to speak to youth groups about how and
why l|laws are made, and so he speaks to them about personal
responsibility and about justice and fairness for everyone.
Therefore, he remarked, "I cannot harnonize this bill with those
principles.” He went on to say:
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You can't harnonize a bill that restricts the damages
that a person is entitled to receive, artificially
based on evidence that has nothing to do with the
facts of the specific case, and yet call it fair.
Per sonal responsibility neans that iif you break
sonething, you fix it, and it doesn't matter if it's
sonething that's | ess expensive or nore expensive, you
take care of what you' ve done - you meke it right.
This bill artificially shields people for «creating
greater harm it takes away their responsibility for
harm cr eat ed.

This bill disproportionately affects people in our
state who have little to say in their representation -
the very young, children, [and] the very old, our
elders - [and] it disproportionately affects those who
have a subsistence |ifestyle, because what it says is,
the only people who are entitled to be fully
conpensated are those who have danages of economc
| osses, but people who <can't show |arge economc
| osses are not entitled to full conpensation for the
| osses which they suffer. That is not fair and it's
not just and it is not appropriate to discrimnate
agai nst those fol ks.

This bill wviolates the right to trial by jury;
sonehow, if passed, we would be saying that we do not
trust the citizens of this state to mmke correct
deci sions on placing val ues on danages or harm done to
people through other people's m stakes. Now |
recogni ze that folks who are working on this bill are
trying to do good things - they have good purposes -
but | think they are severely mstaken in their
foundati ons upon which they base what they're trying
to do here.

MR. JOHNSON referred to material provided by the [Alaska Action
Trust (AAT)], and noted that statistically, whenever there has
been reform of the laws affecting the damages that sonmeone can
receive, it is often heralded as sonething that's going to
reduce insurance prem uns. However, until a few nonents ago
when he'd heard about the information pertaining to Texas, he'd
not heard of any instances in which a cap has ever actually
resulted in lower rates, he remarked, and added that he woul d be
researching the information pertaining to Texas further to see
if the cap truly did result in |ower rates. In other states
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that have adopted a cap simlar to what is being proposed in SB
67, insurance prem uns have not gone down.

MR, JOHNSON added:

There's been tal k about the nunber of clainms here, and
yet, statistically, by the Al aska State Medical Board
information, ... the anpbunt paid out in total damages

between 1993 and 2003, when adjusted for
inflation, has stayed exactly the sane. And this is

for total danages. There has been no change, there
has been no rise, or dramatic rise, as we've heard
talk about. Basically, Mdame [Chair], | cannot
harmoni ze this bill with the principles that | think

we all espouse as being just and appropriate and part
of what we are supposed to be about here. Thank you.

2:17: 10 PM

CHAIR MGU RE surmsed that there are two different perspectives
on the issues being raised by the bill. Wth regard to the
issue of fairness, she said that she also has to look at the
fact that sonme people in snmaller conmmunities - such as elderly
men with heart problens, young adults suffering from head
injuries, and young wonen - don't have access to specialists
such as cardiol ogists or neurosurgeons or those physicians that
specialize in obstetrics and gynecol ogy (OB/ GYN).

MR. JOHNSON offered his belief that those with the need for such
specialists are the very people that the |egislature ought to be
| ooki ng out for, that many of those types of people wll suffer
di sproportionately under the bill because they don't have an
earnings history and so won't be justly conpensated should they
be harnmed as a result of a physician's error. Such people wll
suffer throughout the rest of their entire lives, but wll not
be able to claim conpensation for |ost wages and will be limted
to only $250,000 for non-econonm c danages. He opined that it is
not appropriate to say that if harm happens within the nedica
field that there should not be appropriate and just
conpensati on. Wth regard to the issue of OB/ GYNs, he offered
hi s understanding that the nunber of such specialists in Al aska
has actually increased in the |l ast two years.

MR.  JOHNSON opined that reducing the amount of awards that
injured people can receive for full and just conpensation wll
do nothing to affect the nunber of doctors who practice in
Al aska.
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CHAIR McGQU RE surmised that everyone has a responsibility to
address "the problem"™ and offered her understanding that once
the contingency fees charged by the trial |awers representing
those with nedical malpractice clains are deducted from the
awards, plaintiffs can end up being left with as little as 50
percent of such awards. She asked whether the trial |lawers in
such cases bear any responsibility.

MR. JOHNSON opined that the [trial |awer] profession bears the
responsibility of doing everything it can to try to protect
injured people, noting that in order to do that, there have to

be trial lawers who are willing to invest two or three years in
actively pursuing sonmething for which there is a 50-50 chance or
less that they wll ever have any conpensation for it,

what soever, while at the sane tine investing their own funds to
make it happen. He added:

I think that absolutely the profession bears
responsibility to nmke sure that these innocent
victinmns are not left out - those who don't have a
voi ce right now, those who don't have many, many, many
dol lars backing their activities here in Juneau. And
Sso, yes, absol utely, I agree ... we have a
responsibility to protect them -equally, along wth
the rest of the citizens of the state.

CHAIR McGQUIRE clarified that her question is whether the tria
| awyer profession bears any responsibility for looking for a
solution to the "crises we have right now, which is escalating
heal thcare costs, escalating nedical nmalpractice [insurance]
rates, decreasing nunber of specialists - particularly in areas
where we need them - and an escal ati ng popul ati on base.”

2:23: 06 PM

MR, JOHNSQN, in response, offered that when soneone calls him
because he/she has been seriously injured as a result of sone
sort of medical negligence, it has been difficult to find an
attorney in this state to which that person can be referred to,

because of the incredible difficulty of bringing a nedica

mal practice claim He predicted that if such attorneys had
their fees capped at a certain anmount, then the only people that
woul d have access to appropriate |egal representation would be
those that could pay by sonme neans other than contingency fees.

In response to another question, he said that he is troubled by
the trenendous cost of pursuing such clains, adding, "The
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defenses arrayed against those clainms are huge, and the anount
of funds that they have to bring to bear to fight against those
clainms is enornous and al nost wi thout bounds."

2:25:22 PM

REPRESENTATI VE GARA offered his belief that the anount that has
been paid for nmal practice settlenments and judgnents is about the
sanme now as it was in 1993. However, insurance rates continue
to rise, he remarked, even though he doesn't think that there is
any evidence of escalating liability.

MR, JOHNSON, in response to a question, nmentioned that non-
econom ¢ damages generally include things |ike the fact that one
has been severely disfigured, for exanple, or will live in pain
for the rest of his/her life. Non- econom ¢ damages can al so
include the loss of one's ability to hug one's spouse, or enjoy
being wwth one's children, or hold a grandchild, or go hunting
and fishing - either for enjoynent or to provide for one's
famly; non-econom c damages are supposed to conpensate a person
if those abilities are taken away.

2:28: 25 PM

MR. JOHNSON offered the anal ogy of owning a painting that was of
great worth to a person individually but was perhaps originally
bought at a very low price. If that painting were to be
[ destroyed], the recovery of the loss of that painting wouldn't
be just the cost of the glass that covered it or the franme
around it. In order to be fair and just the recovery would have
to include the value the painting had to the owner. The award
of non-econom c damages is an attenpt to put a dollar figure on
the suffering that people have incurred but for which an
econom st can't testify regarding worth.

CHAIR MGU RE pointed out, however, that in such situations,
where a person is severely disfigured or nust live in pain for
the rest of his/her life, no anount of noney in the world wll
make it right.

MR. JOHNSON concurred, but noted that under the current system
"under our constitution,” noney has to be put up to try and nake

it right. "To say that it's tough to figure out how nuch that
is and so we aren't going to do it anynore is not correct,” he
concl uded.
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REPRESENTATI VE ANDERSON offered his belief that everyone is
trying to find sone conmon ground and a solution to "this." He
asked M. Johnson whether he thinks the current caps are fair or
whet her he woul d prefer to have even hi gher caps.

MR. JOHNSON said his preference would be to leave it to the jury
to decide what a person's injuries and |osses are, adding, "I
trust the citizens of this state, wherever they may be, to nake
those decisions in their various communities, nore than what we
can do here without any of the specific facts of a specific case
in front of us."

REPRESENTATI VE ANDERSON suggested that another part of a
possi bl e solution mght be instituting a cap on attorney fees.

2:32:16 PM

REPRESENTATI VE ANDERSON asked M. Johnson what he thinks would
serve as a solution

MR. JOHNSON clarified that he did not say he agrees that there
is a problem rather, he'd said he thinks that there are good
fol ks working on what they have perceived to be a problem but
he hinself considers the basis for the opinions espousing that
there is a problem to be false and that such can be shown
statistically.

2:33:24 PM

REPRESENTATI VE GRUENBERG asked whet her "hedoni stic damages” is a
termof art.

MR, JOHNSON rel ayed that he wouldn't be able to comment on that,
but said he would research the issue further.

REPRESENTATIVE GARA said he would provide Representative
Anderson with a nenorandum by Legislative Legal and Research
Services which indicates that Alaska used to have a nedical
i nsurance pool. He el aborat ed:

The last tinme there was a nedical liability problemin
the state and there weren't enough insurers, the state
said, "Okay, we'll create a pool also." And roughly
hal f the physicians in the state bought into the state
pool, which actually nmade noney for the state. It was
profitable enough that at sonme point it was purchased
by [NORCAL Mt ual | nsurance Conpany (" NORCAL"),
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t hough] there was another problem with it the way it
was set up - there was a tax issue that you'd have to
wor k on.

REPRESENTATI VE GARA offered his belief that a wise way to go
would be to form a working group that would recreate a pool so

that doctors could buy liability insurance if, in the ebb and
flow of private insurers in this state, there were to be "a
bottom ng out at sone point." He offered his understanding that

the af orenenti oned pool |asted 10-15 years.
2:35:42 PM

CHAIR MG RE, in response to Representative Guenberg's
question, relayed that Black's Law D ctionary defines "hedonic
damages" as:

Damages that attenpt to conpensate for the |oss of the
pl easure of being alive. Such damages are not all owed
in nost jurisdictions. Also terned (erroneously)
"hedoni sti c damages."

2:36: 29 PM

DONNA J. MCREADY, Attorney, Alaska Action Trust (AAT), after
noting that she is also a nenber of the Al aska Acadeny of Trial
Lawers (AATL) and that she has represented plaintiffs in sonme

medi cal nmal practice cases, indicated that she agrees with M.
Johnson's conments, particularly wth regard to persona
responsibility and justice. She noted that there already are
non- econon ¢ danages caps in Al aska: $400, 000 for physical
injuries, and $1 mllion for "permanent, severe physical injury
or severe disfigurenent."” She said she is nystified over the

anount of energy, noney, and resources being spent to further
| oner Al aska's existing caps on non-economn ¢ damages.

M5. MCREADY offered her belief that the bill wll not only
| ower those caps for a citizen that is able to prove that he/she
has been seriously harnmed by a physician's negligence, it wll
al so conpletely deny access to justice for certain groups of
people such as children, "stay-at-hone nons," the elderly,
people who are retired or are near retirenent, and Al aska
Natives living a subsistence lifestyle. This is because such
peopl e are either not high wage earners or earn no wages at all.
Under the bill, regardless of how bad a physician's conduct is,
such groups of people are essentially cut off from the justice
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system even if the physician is grossly negligent or reckless or
intentionally harns a patient.

M5. MCREADY explained that it is very difficult and expensive
to prove that a physician was grossly negligent or reckless or
intentionally harnmed a patient. A plaintiff must hire expert
witnesses in the form of conpetent physicians - generally from
the Lower 48 - who practice in the sane field of nedicine, and a
plaintiff can't bring a case unless such wtnesses agree that
the standard of care under the circunstances of a particular
case has been breached; the plaintiff nust then prove that that
breach actually caused the harm which nust be serious harm
She offered her belief that the public would agree that such
should be the case, that a plaintiff should have to prove that a
physician's conduct was bad enough to cause harm that it
shouldn't be easy to bring a nalpractice case, that it should
i nvol ve sone risk. The risk currently faced in Alaska by a
plaintiff is that if he/she is not the prevailing party, there
coul d be judgnent against hin her, and he/she could end up ow ng
costs and [attorney fees] to the prevailing party.

M5. MCREADY relayed that according to information she'd
conpiled for the legislature last year, doctors are not shy
about getting judgnments against their patients who have sued
them but not prevailed. Reiterating that there is a lot of risk
involved in bringing a nedical malpractice case to court, she
offered her belief that this is the reason that very few
attorneys are wlling to represent plaintiffs in such cases.
She said that if the cap proposed in SB 67 passes, there will be
a nunber of people that she sinply could not represent because
it wouldn't make any sense, economcally, for them to pursue
t heir cases.

M5. MCREADY, on the issue of attorney fees, she relayed that
those that cone to her [wth a nedical nalpractice suit]
generally don't have a lot of economc resources, and so when
she takes on that type of case, it ends up being a big
i nvest ment nonetarily and time-w se, for her firm
Additionally, she mght spend a Iot of her own nbney on a case
and then realize that she can't continue it because either they
won't prevail or the client finally decides that he/she doesn't
want to take on the risk; she would then be out whatever noney
and tine she had spent. She relayed that her fee agreenents are
generally one-third [of an award] plus costs, but that she
conprom ses her fee in certain circunstances because she really
is interested in doing what is fair; at the sane tine, however
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given the anount of tinme and noney she puts into such cases, it
is not unfair for her to be conpensated for the work she does.

M5. McCREADY added:

I"'m really operating as a private attorney general -
people come to nme ... [but] I can't afford to just
take cases just because ... sonebody thinks they

[are] good. They really have to be cases where people
are really seriously injured and the conduct on the

part of the nedical professional is really quite
serious. So I view nyself as a private attorney
general . | think that if doctors realized how much

time | spend explaining to people who think they've
been harmed by negligence that maybe they really

weren't, they mght be surprised by that. | spend a
lot of tine educating the population, [explaining
t hat] it's really not appropriate to sue your

physi ci an just because you think that you were harned,
[that] you really have to prove that sonebody did
sonething wong, [that] it's not good enough to have a
bad out cone.

2:43:49 PM

M5. MCREADY also pointed out that just |ike doctors, |awers
al so have to deal with insurance conpanies and the rising costs
of premuns, and opined that there is absolutely no connection
between payouts in malpractice cases and healthcare provider
i nsurance prem umns. The insurance industry is subject to
cycles, and the big increases in premuns that every industry is
presently being subjected to are a result of the insurance
industry attenpting to recoup its Jlosses due to bad or
unfruitful investnments in the [stock] market. Referring to sone
of Representative Gara's comments, she added that in the 1970s,
the Medical Indemity Corporation of Alaska (M CA), by allow ng
physicians to self insure, successfully served as a solution to
the problem of a lack of insurance carriers wlling to
underwrite nedical mal practice insurance in Al aska. She
suggested that sonething simlar could be used to address the
i ssue of rising insurance prem umns.

M5. MCREADY predicted that under SB 67, |arge groups of people
are not going to have access to the court system no matter how
badly they are harnmed by the conduct of a physician and no
matter how bad the conduct of the physician is. She asked the
committee to consider who will benefit from the adoption of SB
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67. It wll not be healthcare providers and it wll not be
Al askan citizens; the only ones who wll benefit from the
passage of SB 67 will be the insurance conpanies.

REPRESENTATI VE GRUENBERG nentioned that in the past, were
soneone to bring a Jlawsuit but |ose, he/she <could file
bankruptcy to escape having to pay the award of attorney fees;
as a result of the new bankruptcy |aw, however, this can no
| onger be done as easily. He asked Ms. McCready to comment on
this issue.

[ Chair MCGuire turned the gavel over to Representative
Ander son. |

M5. MCREADY offered her understanding that the new bankruptcy
| aw radi cally changes the existing bankruptcy system and so the
di scharging of certain debts will no |onger be allowed. She
opined that if frivolous nedical malpractice lawsuits really are
being filed, then they probably are not being filed through
attorneys with experience doing nedical nmalpractice |awsuits.
She posited that if such lawsuits are being filed, they are
probably being brought pro se; such lawsuits won't stay in court
for very long and those filing the lawsuits, because they don't
have an attorney and thus have no one giving them accurate |ega
advi ce, probably won't know that they are subject to the fees
provided for in Rule 82 of the Alaska Rules of G vil Procedure.

M5. MCREADY suggested that under the new bankruptcy |aw, many
people will be so chilled by Rule 82 that they won't bring a
suit to trial because of the fear that they wll |ose what
little resources they have. She pointed out that people who
cone to her for help in nedical malpractice suits aren't the
type of people that would rely on being able to file bankruptcy
should a judgnent go against them - bankruptcy isn't sonething
they would take on lightly.

2:50: 16 PM

REPRESENTATI VE GRUENBERG, on the issue of plaintiff attorneys
acting as little attorneys general, offered his understanding
that if a physician has a nunber of successful nedica
mal practice suits brought against hinher, such can be used as
evi dence before the Al aska State Medical Board when it is in the
process of determining whether to take disciplinary action
against a physician's nedical |icense. He posited that the
conpilation of such evidence can then save the state
consi derabl e noney in the board's investigatory process.
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M5. MCREADY confirmed that point, but noted that when a | awsuit
i s brought against a physician, that one lawsuit by itself won't
directly affect that physician's |icense. However, because of
the resources spent in investigating a particular claim certain
practices of that healthcare provider and/or his/her institution
that ought to be examned nmay be brought to light, and so the
results of that investigation can certainly save the state noney
and provide it inportant information.

REPRESENTATI VE GRUENBERG asked whether doctors are required to
carry nedi cal mal practice insurance.

MS. McCREADY sai d no.

2:53:10 PM

REPRESENTATI VE GRUENBERG opined that if the insurance industry
"did alittle policing,” it could solve the problem

2:53:46 PM

[ Representative Anderson returned the gavel to Chair MQuire.]

PAUL L. DILLON, Attorney, Dillon & Findley, PC, relayed that his
firm does nedical nmalpractice litigation in its Anchorage office
and across the state, and its attorneys |[specialize in] a
variety of practices; he, for exanple, specializes in insurance
litigation and represents insureds against insurance conpanies.
Wth regard to the question of whether there is a crisis, he
noted that according to nmaterial put out by the Dvision O
| nsurance, it doesn't think that there is a crises at this
poi nt . For the last three years the Division of Insurance has
studied, as part of the tort reform Act, the effects of tort
reformwith the caps at $400, 000. Those yearly reports clearly
indicate that at least as far as insurance carriers are
concerned, there isn't a problem Alaska is a small narket and
therefore has problenms simlar to sone other western states
[with smal |l popul ations].

MR. DILLON predicted that in so far as the availability of
insurance and the affordability of it, should any of the
physi cians that conme before the commttee be asked, they would
testify that insurance is available to them and that they can
afford it, given their practice. He went on to say:
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Let's set the stage here, folks. W're talking about
physi cians who are making six to seven figures every
year. ... That neans hundreds of thousands [of
dollars] or potentially a mllion [dollars] or nore in
this state. Now what we're also tal king about on the

other end of this equation, in terns of ... who you're
affecting by this bill, you' re talking: ki ds, nons,
and the elderly. Now |I'm sorry if you ve got a

problem with [the fees charged by] |awers or trial
| awyers, but kids, nons, and the elderly aren't going
to come and testify before you. So who's going to
protect themif you don't.

MR, DILLON, on the issue of caps for non-economc danages,
of f ered:

There is no linkage in the question of premuns and
caps. ... W heard from the nurses today indicating a
study in Texas; | can show you the latest information

that came out March 10 from the state of Texas,
wherein they analyzed their tort reform efforts and
found that there is no |inkage between caps and
premuns. ... In an equal and interesting report from
the state of Washington, in March, they also have done
a review of the question of premuns and caps.
I nterestingly enough, what that produced was a rebate
of mllions of dollars, by the insurance conpany, to

the doctors because the insurance conpanies were
overcharging in the state of Wshington for prem uns.
[It] might be interesting to take a |look at that, but
you don't need to go out of this state; you have a
very effective Division of Insurance, in the context
of the production of the data and the information
that's available to you, and | would hope, strongly,
that you would take the opportunity to take a |ook at
it.

And ... certainly don't rely on me ... - call in your
Division of Insurance, call in the people that have
the statistics and the infornmation that set the stage
and maybe even provide an answer or two to you. ...
The chair asked about, what is a solution. The M CA
situation is one that this state studied; it was a

nodel, it was successful, and indeed it was sold to
NORCAL, ... [which has] essentially 80 percent of your
i nsur ance mar ket for t he nedi cal mal practice
si tuation. So, from the perspective of caps, | don't
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think that there's going to be an issue between caps
and prem uns. That isn't to say that there is not a
probl em WMadane Chair nan. I nsurance is a problem and
you are westling with it in [regard to] workers

conpensation, J[and] you are westling with it in
[regard t o] doctors, C | awyers, architects,
engineers; you are in a small market situation and
that is a very tough nmarket.

The facts of life are that ... 600,000 people does not
make a |lot of noney for the "mgjors”™ - majors being
the maj or insurance conpanies. So that's a fact -
they could go to Ceveland and nake nore noney than
they nmake in the state of Al aska. Although |I want you
to know that your Division of Insurance is reporting
that the insurance conpanies are naking a |ot of nobney
here, and that's reported; | can show you those
volunes ... and you should just take a mnute to thunb
through [them because ... in 10 mnutes you can see
what their profits are and ... what kind of insurance
their offering. And it's broken out by segnents in
the insurance industry, and one of those segnents is
nmedi cal mal practi ce.

3:00:13 PM

MR. DILLON, on the issue of whether there is a crises in terns
of [the nunmber of doctors practicing], offered his belief that
there is a national crisis brewing, that according to reports
regarding decisions nade in the 1980s, it |looks |like there is
going to be a national doctor shortage because of the way that
medi cal schools "pushed out the doctors, or didn't push out the

doctors in the "80s." He opined that doctors, if they want a
big practice, will look at working in places |ike Houston, Los
Angel es, and the big nedical centers where "they can tie onto
their careers and beconme the next | eading [surgeons].”
Therefore, one of the factors to keep in mnd is that the state
of Alaska has a small population and so it will be difficult to
attract professionals whether they be doctors, |awers, or

engi neers and architects.

MR. DILLON opined that although Alaska has fine physicians
practicing in the state, the lack of neurosurgeons in sone

Al askan comunities - for exanple, Juneau - is just a fact of
life for those who l|live here, that passage of SB 67 wll not
result in a neurosurgeon setting up practice in Juneau. He

strongly suggested that the conmttee consider alternatives to
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the bill, such as perhaps creating an insurance conpany, or at
| east studying the feasibility of it, before putting Al aska's
doctors agai nst Al aska's victins.

MR. DILLON relayed that according to information he is famliar
with, doctors thenselves have testified that approximately
98,000 people a year die as a result of nmedical nmalpractice,
that one out three doctors say they or their famly nenbers have
been the victinms of preventable malpractice error, and that
approximately 10 percent had sone relationship to a famly

menber who di ed. "Why would this legislature want to pit good
doctors, who are trying to earn a living - albeit a very rich
living - against the people who are the subject of their

errors,"” he asked, and opined that there is not a professional
in Alaska, be it a doctor or a lawer, that once an error is
made, won't own up to a mstake and nmake anends to the subject
of that m stake.

3:04:55 PM

CHAIR McGUI RE relayed that when she was recently in Washington
D.C., US. Senator Lisa Mirkowski spoke to her of a wonman from
Alaska who is finishing up her nedical residency and who told
the Senator that she and her husband want to go home to Al aska
and set up practices but won't because of the liability issue in
Al aska. Chair McQuire relayed that the commttee has |ooked at
various surveys that indicate that nedical students are |ooking
at such issues when deci ding where they want to set up practice.

3:06: 50 PM

MR, DILLON, noting that Al aska already has caps on non-econom c
damage awards, opined that they don't affect liability one way
or the other. The bill wll sinply make it inpossible, for a

sel ect nunber of Alaskans, to get any form of recovery at all
fromthe insurance industry because those Al askans won't be able
to afford [pursuing a claim. Wth regard to the aforenentioned
soon-to-be physician that Chair MQ@ire said she'd heard U S
Senat or Lisa Mirkowski speak of, he remarked, "The bottom line
is, if she thinks that the liability here is going to be any
different, in terns of the rules of evidence or the court
procedure, she's wong - flat wong."

3:07:34 PM

MR. DILLON, in response to a question, clarified that after the
director of Washington's Division of Insurance had the division

HOUSE JUD COW TTEE -27- April 19, 2005



review the "nedical mal practice issue”" in the state of
Washi ngt on, insurance conpanies were required to issue a rebate
to doctors because they'd been overcharging the doctors for
I nsurance cover age. He offered his belief that Alaska's
Di vision of Insurance has the authority to do sonething simlar.

REPRESENTATI VE GARA asked M. Dillon to submt any information
he has from the D vision of Insurance that he thinks mght be
hel pful to the commttee.

MR. DILLON agreed to do so, and suggested that the comittee
could also ask the Division of Insurance to testify.

REPRESENTATI VE GARA noted that Alaska doesn't have [nedical]
residencies to the sane extent that states with nedical schools
do, and that a fair nunber of doctors tend to practice where
they do their residencies or where they attend nedical school
He offered his belief that in addition to creating an insurance
pool, the legislature should fund the Wshington, Woni ng,
Al aska, Montana, |daho Medi cal Education Program (WAMM ) program
nore and do anything else it can to increase the nunber of
resi denci es avail able in Al aska.

3:10:42 PM

MR. DI LLON pointed out that the aspect of conpetitiveness in the
nmedical field is another issue to consider; there will be a
limt to the number of physicians that small popul ation centers
can support, since the economc pie can only be sliced just so
t hin.

REPRESENTATI VE ANDERSON again raised the issue of placing a cap
on attorney fees.

MR. DILLON opined that doing so would at |east present the

| egislature with a clear target, adding, "If you want to go
after the lawers, go after the |awers, but don't go after the
kids and the nons and the elderly.” In response to a comment,
he sai d:
I"'m not going after bad physicians here. "' m not
going after bad insurance conpani es. Everybody has
their pl ace here. Everybody's pursuing their
occupation in their chosen profession. VWhat |'m

tal king about is the effect of what this body is doing
on Al askans.
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MR. DILLON, in response to a question of whether he would
support a cap on attorney fees, noted that that debate has been
going on for about 15 years, and suggested that wunder certain
ci rcunst ances, the issue of contingency fees is definitely open
for debate. But that is not the issue that SB 67 addresses, he
poi nted out.

CHAIR McGQU RE noted that sonetinmes when legislation is being
di scussed, other issues are discussed as well in an effort to
arrive at a possible solution.

3:14: 22 PM

PATRI CK LUBY, Advocacy Director, AARP Al aska, started off by
saying that the AARP is sure that none of Alaska' s health
professionals get up in the norning thinking about how many
people they want to hurt that day. However, [nedical] m stakes
do happen, even by the nost skilled health professional. For
this reason, the AARP believes that the |egislature should focus
on preventing future mstakes, that it should focus on error
reduction rather than a reduction on [non-econom c] damage caps.
The tort system he opined, encourages healthcare providers to
cover up mstakes to avoid |lawsuits, and does not encourage them
to report errors and |earn how to prevent them

MR. LUBY opined that soneone who is hurt by a nedical error is
entitled to fair conpensation, but enphasized that it's nore
inmportant to ensure that errors are reported in order to prevent
future errors. He noted that older people with Iimted incone
potential based on |life expectancy will receive less in econonic
damages than younger victins, and inforned the commttee that
the AARP believes $250,000 is too low a cap for non-economc

damages. He also inforned the commttee that the Institute of
Medicine (1OM has proposed testing non-judicial, no-fault
alternatives to the tort system for nedical errors. I f Al aska

adopts one of the IOMs recomended alternatives, he predicted,
it would foster fair conpensation and error reduction, which
shoul d be the real goal of both consumer-oriented reform and the
bill.

MR. LUBY explained that wunder the 10OM approach, conpensation
would be based on "avoidability" of errors rather than on

negl i gence, and there would be preset schedul es for
conpensation, wth reasonable |imts, that may help stabilize
mal practice prem uns. He relayed that the 10OM believes that

mandating the reporting of errors and providing for pronpt
conpensation paynents wuld help experts find systemw de
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[solutions] and inprove patient safety. Wth fewer errors, the
cost of conpensating injured people would decline, and there
woul d be fair and speedy conpensation. He concl uded by saying
that the AARP believes that everyone would benefit from such

3:16: 59 PM

KATHY DALE relayed that she, her husband, and her famly are
victins of nedical malpractice. On May 18, 2000, her husband,
who at that tinme was 56 years of age, went to have rotator cuff
surgery, but cane out of what was supposed to have been routine
surgery wth a conplex, severe brain injury due to the
reckl essness of a nurse anesthesi ol ogi st. As a result if this
brain injury, her husband lost his short term nenory, his
cognitive abilities, his personality, and his ability to
interact with people; in short, she lost her husband of 38
years, her children lost their father, and her grandsons | ost
t heir grandfather.

M5. DALE noted that she is a certified public accountant
licensed by the State of Al aska, and as such she woul d address
several aspects of the bill. She said that the increase in
nmedi cal mal practice prem uns that physicians experienced several
years ago was the result of the steep drop in stock market
val ues. | nsurance carriers invest a portion of their reserves
in the stock market, so when the value of these investnents drop
bel ow the actuarially determ ned reserve requirenment, the only

way to make wup this shortfall is by increasing insurance
prem uns. Everyone feels the brunt of this practice via
i ncreases in honeowner s’ i nsurance pol i ci es, aut onobi | e
insurance policies, and Iliability insurance policies. The

mar ket has now recovered sone of the value it |lost, and
insurance carriers' profits have increased; however, according
to testinmony from doctors, it appears that the insurance
carriers have not yet reduced their premuns to reflect this
change in market val ue.

MS. DALE expl ained that an insurance carrier can assess its risk
pool with the exiting $400,000 cap just as easily as it can wth
t he proposed $250,000 cap. She noted that based on the Consuner
Price Index (CPl) increase, the $250,000 cap that California
adopted in 1976 is worth at |east $820,000 in 2005 dollars. She
went on to say:

There have been many changes in our lives, and we

assunmed many risks when we filed the suit. When ny
husband had rotator cuff surgery, we had planned to
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retire in three years. M retirenent has been put off
because of our uncertain financial situation. I
haven't heard ... any doctors say they were putting of
their retirenment because of insurance prem uns. Just
the contrary, they plan to retire earlier. M husband
was 56 on the date of his surgery; we had savings and
we owned our hone. Wen we filed our nedica
mal practice suit, we took a substantial risk due to
Rule 82 [of the Alaska Rules of G vil Procedure].

But we noved forward. Wien we filed the suit we did
not know what had happened to GCene. We just knew it
was devastati ng. Through the wuse of depositions,
expert wtnesses, and neurologists at the [Mayo
Foundation for Medical Education and Research ("Mayo
Clinic")], we were able to get a clear picture of what
occurred. Wth a $250,000 cap, we would not have been
able to nove forward wth a suit. The cost of
devel oping the case would have been too great to
afford us any benefit even if we were successful at
getting a settlenent at the cap. Don't forget, we had
to repay our health insurance carriers the nedica
paynments made on Cene's behalf for his care after
surgery; these were the subrogation clains.

There [are] ... existing [caps] of $400,000 and $1
mllion on non-econom c damages. At ny husband's age,
non- econom ¢ damages were the only kind of danages we
could claim If you pass this proposed $250,000 cap
you are robbing the citizens of Alaska of their day in

court. Your constituents will not be able to press
forward with suits due to the costs of securing expert
testimony and help. Texas and California both have
$250, 000 caps. The statistics comng from those
states ... don't bear out what the insurance carriers
and the nedical professionals would I|ike wus to
bel i eve.

MS. DALE, in conclusion, offered to provide the commttee with
those statistics, and asked the commttee not to |ower the
current caps any further, adding that she w shes she had the
words to describe the daily enptional pain that she and her
husband suffer as a result of what occurred.

3:21: 05 PM

REPRESENTATI VE GARA asked what the depositions reveal ed.
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M5. DALE explained that the depositions reveal ed that the nurse
anesthetist had |owered her husband's blood pressure further
than it should have been |lowered by using different nedications
that had the synergetic effect of Ilowering blood pressure
further than either would have done if wused singly. I n
addition, the nurse anesthetist used too |large a dose of those
nmedi cati ons, and then stopped nonitoring her husband s blood
pressure.

3:22:18 PM

GEORGE D. RHYNEER, M D., relayed that he had just returned from
an Anerican College of Cardiology (ACC) neeting at which he
represented Al aska as a governor and at which one of the nain
topics was the difficulty patients in some states are having in
finding a physician. Al so discussed at that neeting was the
difficulty some physicians are having in finding malpractice
coverage in the states in which they practice. He said that in
Al aska, he and his coll eagues have been very fortunate in that
they have been able to buy nedical nalpractice insurance at an
af fordabl e rate. Both of the conpanies that offer nalpractice
insurance in Alaska are physician owed and thus the cost of
prem uns exactly offsets the cost of doing business in Al aska,
for exanple, any | osses have been nade up via prem umincreases.

DR. RHYNEER offered his understanding that insurance conpanies

are required by law to keep "X nunber of mllion dollars in
reserve for perceived losses in the future,” and this noney is
usually invested in the stock and/or bond market. He offered

his believe that although nal practice insurance rates are high

particularly for some nedical specialties, physicians in Al aska
can still afford to pay the premuns. He noted that a couple of
years ago, there were two other insurance carriers offering
medi cal mal practice insurance in Al aska, but those conpanies
have since stopped doi ng busi ness in Al aska.

DR. RHYNEER relayed that he and his colleagues feel that it is
inmportant to carry [nedical malpractice] insurance so that they
can "make do, and meke up for, and reconpense any damage that
m ght occur under our hands.” He added, "W feel |ike we have
to carry a large anount of insurance; we carry [$5 mllion] and
$7 mllion worth of insurance because accidents which occur to
our patients generally are catastrophic, and we want to nake
sure that they have things done right for them™ He nenti oned
that of the two insurance conpanies offering nedical mal practice
insurance in Alaska, only one is able to provide his firm wth
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the quantity of insurance coverage it wants. This has left him
in the position of not knowing whether, should that one
i nsurance conpany stop doing business in Al aska, he can continue
his practice.

DR. RHYNEER nentioned that a simlar situation did occur around
the time that M CA was fornmed, and he had to send all of his
patients that required heart surgery to Seattle; he predicted
that such a situation could happen again. He opined that the
| egi sl ature has control over the problem [purported by those in
favor of the legislation] and can fix it. He el aborated:

W need to have a situation where insurance conpanies

are happy to do business here. W need to have
i nsurance so that physicians are happy and want to
cone here despite all the other disincentives that
you've already heard about. W are in conpetition

with areas all over the country for physicians ...
despite the data that [Representative] Gara alluded to
and brought out, which is actually the nunber of
| i censed physicians in the state - that is the nunber
who have active |licenses.

And actually, nmany of those don't practice in the
state but rather cone up here tenporarily and work for
a short period of time and then |eave, or once had a
| icense here, and then keep it up. If you actually
| ook at that list, you'll see that many of the active
| i cense hol ders have addresses which are out of state,
and ... a lot of those which are in state [are] no
| onger actively practicing. So the nunber of

actively practicing physicians is probably one half of
t hat nunber, and that nunber is nuch easier to obtain
from the Alaska State Medical Association's [ASMA' s]
executive director, Jim Jordan, who can give you the
nunber of people he actually has on a miling Ilist

DR. RHYNEER suggested that one way of figuring out if there are
enough physicians in Alaska would be for legislators to ask
their friends how easy it is to find a doctor, when was the | ast
time they tried, and how long they had to wait for an

appoi nt ment . He said that it is not easy to get an appointnent
in his office, and that he spends a lot of time trying to
recruit new physicians. He opined that there is need for a

| egi slative solution, and noted that daily his patients ask him
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not to retire, though he would be forced to do so if he could no
| onger get insurance. He went on to say:

So we're talking here about the better of two goods,
if you like. W think it's good to have insurance to
take care of our patients in case there's an injury.
W want to have the ability to take care of them W
also think it's absolutely 100 percent fair for a
person who's been injured and who has sone sort of

horrible msery to face for the rest of their life
[to] ... have no |imt, whatsoever, on the anount of
non- econom ¢ damages that they should receive. I
mean, | couldn't even begin, and neither could you

folks begin, to put a value on the loss of your
parents, even, or the loss of a linb, or the inability
to hold a grandson, or you nane it - you can think of
a mllion things for which noney can't possibly
recompense.

So we think that is a good that should be available to
all, and we, | personally and all ny physician
associates, would dearly love to be able to provide
that kind of reconpense for [an] injured person who
had severe non-econom ¢ danages. But by the sane
token, we have to have a legal environnent, and a
busi ness environnent, that allows insurance conpanies
to continue to provide insurance for us to buy. And

other states which have gone this route and
produced a $250,000 limt on non-econom c damages have
seen success in this particular endeavor. | don't
think this is a panacea, this is not a long-term
solution, but this is a short-term solution, and we
have a short-term problem and | think we need a
solution, and you folks can provide it.

3:34: 03 PM

CHAIR McQU RE relayed that her father and many ot her physicians
in Alaska spend a lot of time attenpting to recruit new
physicians to set up practice in Al aska.

DR. RHYNEER, in response to a question, reiterated that the ASMA

keeps a list of the physicians who actually have an office, who
are actually practicing, [in Al aska].
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REPRESENTATI VE  GARA asked Dr. Rhyneer to provide that
information to the committee with an affidavit as to its
validity.

DR. RHYNEER agreed to do so.

REPRESENTATI VE GARA said he would be providing the commttee
with a report that indicates that there are between 12 and 24
i nsurance conpani es underwiting [nedical] malpractice insurance
in Al aska. He asked Dr. Rhyneer if he'd researched whether any
of those conpanies would provide him with medical nalpractice
i nsur ance.

DR. RHYNEER said his firm has only been able to find NORCAL and

a conpany called Medical Insurance Exchange of California
(MEC), both operating out of California, who were willing to
underwrite [nedical malpractice] insurance for his firm He

offered his belief that there is also what he called a "stock
conpany" that underwites insurance for one physicians' group in
Juneau, and that there was another "fairly |large" stock conpany
that underwote insurance primarily in Fairbanks, but that
conpany has since stopped doing business in Al aska. He offered
his wunderstanding that the D vision of Insurance maintains a
list of insurance conpanies that have the authority to sel

i nsurance in Al aska; however, although those conpanies my have
the authority to sell insurance in Alaska, they are not doing
So. In response to another question, he reiterated that only
NORCAL was able to provide his firmwth the anount of [nedica
mal practice insurance it needed.

REPRESENTATI VE GARA offered that another course of action, aside
from adopting SB 67, would be to discuss the possibility of
creating a nedical liability insurance pool, and said he would
be happy to work on such a project because although it m ght not
be sinple to acconplish, it could offer physicians the extra
protection of having an alternative to the conpanies currently
of fering insurance in Al aska.

DR. RHYNEER offered his belief that physician would have no
problem with that. He relayed that his business partner sat on
the M CA board [of directors] and he sat on the NORCAL board [ of
directors], and so he was privy to the financial operations of
those two conpanies and to the people that ran MCA until it was
sold to NORCAL. Everyone heaved a sigh of relief, he remarked,
when M CA was sold to NORCAL, because it would then be able to
defend "defensible cases.” He explained that when a physician-
owned insurance conpany |ooks at the nerits of a case, if it
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thinks that the standard of care was not net, it settles the

case, period; however, if a physician-owed conpany, after
reviewing the case, thinks that the standard of care was net or
thinks that there is still a question of whether the standard of
care was net, it wll defend the case. This is quite unlike

what stock conpanies did in that that they tended to settle
suits of either a small value or a large value if they thought
that there was any risk of [|osing. He surmised that this
practice by the stock conpanies resulted in a lot of suits being
"won," but only because the conpanies were loath to risk any
noney pursui ng those cases.

3:42:50 PM

CHAIR MGJIRE surmsed, then, that wth a physician-owned
i nsurance conpany, those that nmeke the decision to settle wll
ultimately bear the cost of doing so.

DR. RHYNEER concurred, but added that that cost ends up being
small to them but large to the nedical community or, in sone
cases, the entire country. In response to a coment, he said
t hat physicians now have a greater incentive not to give in on
suits when they don't think they did anything wong in the case.
This is because a physician who either loses or settles a case
will get reported to the State Medical Board and the [Nationa
Practitioner Data Bank-Healthcare Integrity and Protection Data
Bank (NPDB-HIPDB)]; if enough such reports are filed, then the
State Medical Board investigates that physician. He noted that
the Alaska State Medical Board is responsible for maintaining
the quality of physicians and nedical care in the state.

3:44: 29 PM

REPRESENTATI VE GARA relayed that in the one nedical nalpractice
case he took on, the local doctors refused to testify against
the physician naned in the suit, and although the insurance
conpany was wlling to settle the case because there was
mal practice, it was offering an insulting amount. Therefore, he
remarked, he is not confident that an insurance conpany wl |
al ways settle a case when it should. He went on to say:

The other problem is that in mny Al aska nedica
mal practice liability policies, one of the things that
ends up costing the system so nmuch is [that] the
doctor has the right to veto. So the insurance
conpany will say, "You know, we think you commtted
mal practice; you should pay up,” [but] the doctor has
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the right to say "No," because ... they don't want the
mark of a mal practice settlenent on their professional
integrity. So in my own experience, and I'll go to ny
grave believing this, in a <case of really bad
mal practice, there wasn't that easy sort of settlenent
offer from the insurance conpany when there should

have been. ... The whole idea that the [State] Mdica
Board will protect us - maybe we don't fund them very
well, | don't why - but ... | brought [this case] to

the [State] Medical Board, [and the State] Medica

Board said they didn't see anything wong wth what

the doctor did. And I'm angry about that to this day;
I, frankly, don't think they do that great a job.

DR. RHYNEER said that generally suits arise when there is a
difference of opinion, and so it is the job of a jury to arrive
at a concl usion.

3:46: 57 PM

REPRESENTATI VE KOTT asked whether there are technol ogies
avai l abl e that would assist in the prevention of errors.

DR. RHYNEER said that there are, adding that there has been a
tremendous push lately to devel op such technol ogy.

REPRESENTATI VE KOTT al so asked whether physicians are required
to carry nedical mal practice insurance.

DR. RHYNEER said no, and offered an exanple of a physician in
Seldovia that doesn't carry nedical mal practice insurance
because his client base is not sufficient for himto be able to
afford it. He nentioned that when the state forned its own
i nsurance conpany, physicians were required to purchase nedica
mal practice insurance from that conpany in order to get a
license to practice in Alaska, but "that caused a revolt anong

t he physicians.” He also nentioned that sonetinmes the |arger
hospitals require their doctors to carry nmedical malpractice
i nsurance, and that sonetines a hospital will assist with that

cost because the physicians can't afford to carry it on their
own.

REPRESENTATI VE KOTT pointed out, however, that Dr. Rhyneer said

in his opening remarks that affordable insurance is available in
Al aska.
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DR. RHYNEER clarified that when he used the term "affordable,"”
he neant that insurance was affordable for the majority of
physi ci ans but not for those who are "subsistence" physicians or
t hose who practice in small comrunities.

REPRESENTATI VE KOIT asked whether the Division of Insurance is
involved in the rate setting of nedical nmal practice prem uns.

DR. RHYNEER offered his belief that it is.

REPRESENTATI VE KOTT referred to M. Luby's testinony regarding
the I OM and preset schedul es, and asked Dr. Rhyneer to comment.

DR. RHYNEER characterized the IOM as a national think tank that
publi shed what he ternmed "highly suspect"” data. The TOM is
attenpting to standardize nethods and techniques with the goa
of reducing errors, but its ideas and techniques are as yet
untested, so it is not yet known how they will work. He offered
his understanding that a |ot of "schenes" nmeant to reduce errors
have been tried but have been found to have very severe,
negative, uni ntended consequences. He el abor at ed:

For instance, in New York Cty, about five years ago,
they started to have a report card for heart surgeons.
They thought: ... "Every year we'll put up ... the
doctor's name, how many heart ... surgeries [he] did,
and how many deaths [and conplications he] had.

This will really ... shake things up; from now on
these surgeons will do a really good job." Well no
one really understood the fact of the matter is that
[@a] heart surgeon can "dial in" his conplication rate.
It's really easy, because if you take patients who are
in good shape [and] ... have sinple problenms ..., you
can have a conplication rate and a death rate of zero.

However, if you want to take on people who ... have a
50 percent chance of dying, ... [you] can turn up
having a very high nortality rate ... [in] those
report cards. Vell, the New York City surgeons

could see the witing on the wall and they weren't
about to be the lowest guy on the totem pole. So in
the subsequent vyears, the referral rate to the
"Cleveland clinic,” from New York Cty, went up 30
percent. ... So you can see you have to be very
careful, when you decide to develop techniques and
schemes and devices to inprove quality, how that's
going to affect [things].
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And this is where the IOMs reconmendation conmes into
pl ay; they recommended having mandatory reporting of

errors. Well, in the hospitals, we do that, but right
now that's protected in the state statute. So we can
sit around ... [and] educate ourselves ... wthout the
fear that every single one of those things which
didn't turn out right ... [is] going to wind up in
court. So mandatory reporting of errors is one of

t hose things which may have huge, negative, unintended
consequences, and that has not yet been tested.

[ CSSB 67(JUD) (EFD FLD) was hel d over. ]
ADJ OURNMVENT
3:56: 09 PM

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 3:56 p. m
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