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VEMBERS PRESENT

Representative Lesil MGQiire, Chair
Represent ati ve Tom Ander son
Represent ati ve John Coghil |
Representati ve Nancy Dahl strom
Representative Pete Kott
Representative Les Gara
Representati ve Max Gruenberg

VEMBERS ABSENT
Al l nmenbers present
COW TTEE CALENDAR

HOUSE BI LL NO 12
"An Act relating to televisions and nonitors in notor vehicles."

- HEARD AND HELD

HOUSE BI LL NO. 33
"An Act relating to the effect of regulations on small
busi nesses; and providing for an effective date."

- HEARD AND HELD

HOUSE BI LL NO. 205

"An Act relating to review of proposed regulatory actions and
regul ations, fiscal effect of proposed regulatory actions, and
suspensi on of regul ations.”

- HEARD AND HELD

HOUSE BI LL NO. 94

"An Act relating to qualifications of voters, requirenents and
procedures regarding independent candidates for President and
Vice-President of the United States, voter registration and
voter registration records, voter registration through a power
of attorney, voter registration using scanned docunents, voter
resi dence, precinct boundary and polling place designation and
nodi fication, recognized political parties, voters unaffiliated
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wth a political party, early voting, absentee voting,
application for absentee ballots through a power of attorney, or
by scanned docunents, ballot design, ballot counting, voting by
mai |, vot i ng machi nes, vote tally systens, initiative,
referendum recall, and definitions in the Al aska El ection Code;
relating to incorporation elections; and providing for an
effective date."

- HEARD AND HELD

CS FOR SENATE BILL NO 105(L&C)

"An  Act relating to the retrospective application and
applicability of the overtinme conpensation exenption for flight
crew nenbers; and providing for an effective date.”

- HEARD AND HELD

HOUSE BI LL NO. 183

"An Act relating to the use of canpaign contributions for shared
canpaign activity expenses and to reinbursenent of those
expenses. "

- BILL HEARI NG POSTPONED

CS FOR SENATE BILL NO 36(JUD)
"An Act relating to absentee ballots.”

- BILL HEARI NG POSTPONED

HOUSE BI LL NO. 150

"An  Act requiring |icensure of occupations relating to
radi ol ogic technol ogy, radiation therapy, and nuclear nedicine
technol ogy; and providing for an effective date.”

- BILL HEARI NG POSTPONED

HOUSE Bl LL NO. 152

"An Act anending the definition of the term 'state agencies' as
it presently applies to the provisions of |law that establish the
Tel ecommuni cations Information Council and as it applies under
Executive Order No. 113; relating to information systens in the
| egi slative branch and to the Teleconmunications |Information
Council; and providing for an effective date.™

- BILL HEARI NG POSTPONED

PREVI QUS COW TTEE ACTI ON
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BILL: HB 12
SHORT TI TLE: TVS AND MONI TORS | N MOTOR VEHI CLES
SPONSCR( S) : REPRESENTATI VE(S) GRUENBERG, LYNN, GARDNER, MCGUI RE

01/ 10/ 05 (H) PREFI LE RELEASED 12/ 30/ 04

01/ 10/ 05 (H READ THE FI RST Tl ME - REFERRALS

01/ 10/ 05 (H STA, JUD, FIN

03/ 01/ 05 (H) STA AT 8: 00 AM CAPI TOL 106

03/ 01/ 05 (H Schedul ed But Not Heard

03/ 05/ 05 (H STA AT 9: 30 AM CAPI TOL 106

03/ 05/ 05 (H Heard & Hel d

03/ 05/ 05 (H M NUTE( STA)

03/ 17/ 05 (H STA AT 8: 00 AM CAPI TOL 106

03/ 17/ 05 (H) Moved CSHB 12( STA) Qut of Conmittee

03/ 17/ 05 (H M NUTE( STA)

03/ 18/ 05 (H STA RPT CS(STA) NT 6DP

03/ 18/ 05 (H DP: GARDNER, LYNN, GATTO  GRUENBERG
ELKI NS, SEATON

04/ 01/ 05 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 01/ 05 (H) Heard & Hel d

04/ 01/ 05 (H M NUTE( JUD)

04/ 04/ 05 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 04/ 05 (H -- Meeting Canceled --

04/ 06/ 05 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 33

SHORT TITLE: EFFECT OF REGULATI ONS ON SMALL BUSI NESSES
SPONSOR( S): REPRESENTATI VE(S) MEYER

01/ 10/ 05 (H PREFI LE RELEASED 12/ 30/ 04

01/ 10/ 05 (H READ THE FI RST TIME - REFERRALS

01/ 10/ 05 (H) L&C, JUD

02/ 16/ 05 (H L&C AT 3:15 PM CAPI TOL 17

02/ 16/ 05 (H Heard & Hel d

02/ 16/ 05 (H) M NUTE( L&C)

03/ 04/ 05 (H L&C AT 3:15 PM CAPI TOL 17

03/ 04/ 05 (H) Heard & Hel d

03/ 04/ 05 (H) M NUTE( L&C)

03/ 16/ 05 (H L&C AT 3:15 PM CAPI TOL 17

03/ 16/ 05 (H) Moved CSHB 33(L&C) Qut of Committee

03/ 16/ 05 (H) M NUTE( L&C)

03/ 17/ 05 (H L&C RPT CS(L&C) NT 2DP 5NR

03/ 17/ 05 (H) DP: ROKEBERG, ANDERSON;

03/ 17/ 05 (H NR.  CRAWORD, LYNN, KOTT, LEDOUX,
GUTTENBERG

03/ 18/ 05 (H) FI N REFERRAL ADDED AFTER JUD
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04/ 04/ 05 (H JUD AT 1: 00 PM CAPI TOL 120
04/ 04/ 05 (H -- Meeting Canceled --

04/ 06/ 05 (H JUD AT 1:00 PM CAPI TOL 120
BILL: HB 205

SHORT TITLE: REVI EW AND SUSPENSI ON OF REGULATI ONS
SPONSOR( S): REPRESENTATI VE(S) RAMRAS

03/ 07/ 05 (H READ THE FI RST TI ME - REFERRALS
03/ 07/ 05 (H JUD, FIN

04/ 04/ 05 (H) JUD AT 1:00 PM CAPI TOL 120

04/ 04/ 05 (H -- Meeting Cancel ed --

04/ 06/ 05 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 94
SHORT TI TLE: ELECTI ONS
SPONSCR(S): RULES BY REQUEST OF THE GOVERNOR

01/ 21/ 05 (H READ THE FI RST TI ME - REFERRALS
01/ 21/ 05 (H) STA, JUD, FIN

02/ 03/ 05 (H STA AT 8: 00 AM CAPI TOL 106
02/ 03/ 05 (H Heard & Held

02/ 03/ 05 (H M NUTE( STA)

02/ 08/ 05 (H STA AT 8: 00 AM CAPI TOL 106
02/ 08/ 05 (H Heard & Held

02/ 08/ 05 (H M NUTE( STA)

02/ 10/ 05 (H STA AT 8: 00 AM CAPI TOL 106
02/ 10/ 05 (H Heard & Held

02/ 10/ 05 (H M NUTE( STA)

02/ 17/ 05 (H STA AT 8: 00 AM CAPI TOL 106
02/ 17/ 05 (H Heard & Held

02/ 17/ 05 (H) M NUTE( STA)

02/ 19/ 05 (H STA AT 10: 00 AM CAPI TCL 106
02/ 19/ 05 (H Bill Hearing Cancel ed

03/ 08/ 05 (H STA AT 8: 00 AM CAPI TOL 106
03/ 08/ 05 (H Heard & Held

03/ 08/ 05 (H M NUTE( STA)

03/ 15/ 05 (H STA AT 8: 00 AM CAPI TOL 106
03/ 15/ 05 (H Moved CSHB 94( STA) Qut of Committee
03/ 15/ 05 (H M NUTE( STA)

03/ 18/ 05 (H STA RPT CS(STA) NT 3DP 2NR
03/ 18/ 05 (H DP: GATTO GRUENBERG SEATON;
03/ 18/ 05 (H) NR: GARDNER, LYNN

03/ 21/ 05 (H JUD AT 1:00 PM CAPI TOL 120
03/ 21/ 05 (H Heard & Held

03/ 21/ 05 (H M NUTE( JUD)

04/ 01/ 05 (H JUD AT 1:00 PM CAPI TOL 120
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04/ 01/ 05 (H Schedul ed But Not Heard
04/ 04/ 05 (H JUD AT 1:00 PM CAPI TOL 120
04/ 04/ 05 (H -- Meeting Canceled --

04/ 06/ 05 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: SB 105
SHORT TITLE: OVERTI ME WAGES FOR FLI GHT CREW
SPONSOR(S): SENATOR(S) SEEKI NS

02/ 14/ 05 (S) READ THE FIRST TIME - REFERRALS
02/ 14/ 05 (S) L&C, JUD

02/ 22/ 05 (S) L&C AT 1:30 PM BELTZ 211

02/ 22/ 05 (S) Heard & Hel d

02/ 22/ 05 (S) M NUTE( L&C)

03/ 01/ 05 (S) L&C AT 1:30 PM BELTZ 211

03/ 01/ 05 (S) Moved CSSB 105(L&C) Qut of Committee
03/ 01/ 05 (S) M NUTE( L&C)

03/ 02/ 05 (S) L&C RPT CS 3DP 1AM SAME TI TLE
03/ 02/ 05 (S) DP: BUNDE, SEEKINS, STEVENS B
03/ 02/ 05 (S) AM ELLIS

03/ 09/ 05 (S) JUD AT 8:30 AM BUTROVI CH 205
03/ 09/ 05 (S) Moved CSSB 105(L&C) Qut of Committee
03/ 09/ 05 (S) M NUTE( JUD)

03/ 09/ 05 (S) JUD RPT CS(L&C) 2DP 2NR

03/ 09/ 05 (S) DP: SEEKI NS, HUGG NS

03/ 09/ 05 (S) NR. FRENCH, GUESS

03/ 18/ 05 (S) TRANSM TTED TO (H)

03/ 18/ 05 (S) VERS| ON:  CSSB 105( L&C)

03/ 21/ 05 (H READ THE FIRST TIME - REFERRALS
03/ 21/ 05 (H) JUD

04/ 06/ 05 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

ANNE CARPENETI, Assistant Attorney Ceneral

Legal Services Section-Juneau

Crimnal D vision

Department of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of HB 12, testified in
support, provided comments, and responded to questions.

TODD SHARP, Li eutenant

Di vision of Al aska State Troopers

Departnent of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 12.
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DOUGLAS JOHNSQN, Senior Director

Technol ogy Policy

Consuner El ectronics Associ ation (CEA)

Arlington, Virginia

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
12 and responded to questions.

M CHAEL PAW.OWBKI, St af f

to Representative Kevin Myer

House Fi nance Conmittee

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HB 33 on behalf of the sponsor
Represent ati ve Myer.

CHRI STOPHER KENNEDY, Seni or Assistant Attorney Ceneral

Envi ronnental Section

Cvil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
33 and responded to a question; provided comrents during
di scussi on of HB 205.

JI M POUND, St af f

to Representative Jay Ranras

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HB 205 on behalf of the sponsor,
Represent ati ve Ranras.

RANDY RUEDRI CH, Chair

Al askan Republican Party

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
94.

REPRESENTATI VE PAUL SEATON

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Speaking as chair of the House State
Affairs Standing Commttee, provided coments during discussion
of HB 94, and suggested changes to one of the bill's proposed
amendnent s.

NI NA MOLLETT
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Juneau, Al aska
POSI TI ON STATEMENT: Provi ded comments during discussion of HB
94.

JI' M SYKES

Pal mer, Al aska

POSI TI ON STATEMENT: Provided coments and suggested a change
during di scussion of HB 94.

REPRESENTATI VE MARY KAPSNER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
105.

REPRESENTATI VE M KE KELLY

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
105.

SENATOR RALPH SEEKI NS

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of SB 105.

THOVAS M DAN EL, Attorney at Law

Per ki ns Coie, LLP

Anchor age, Al aska

POSI TI ON STATEMENT: As an attorney in the law firm representing
Hagel and Avi ation Services, Inc., testified in support of SB 105
and responded to questions.

BRUCE McGLASSON, Owner/ Presi dent

G ant Aviation, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
105.

M CHAEL HAGELAND, Oamner

Hagel and Avi ation Services, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Answered questions regarding the |awsuit
agai nst Hagel and Aviation Services, Inc., during discussion of
SB 105.

RI CHARD CLARK, Pil ot
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Hagel and Avi ati on Services, |Inc.

Wasi |l a, Al aska

POSI TI ON  STATEMENT: Answered questions regarding the |awsuit
agai nst Hagel and Aviation Services, Inc., during discussion of
SB 105.

| GNATI US BEANS, JR , Safety Check Pil ot

Hagel and Avi ation Services, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of SB 105.

PETER C. NOSEK, Attorney at Law

Anchor age, Al aska

POSI TI ON  STATEMENT: Answered questions regarding the |awsuit
agai nst Hageland Aviation Services, Inc., on behalf of the
plaintiffs.

M KE BERGI, Ceneral Manager

Al aska Central Express, Inc.(ACE)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of SB 105.

GRANT THOWPSQON, Presi dent

Cape Snyth Air Service

Barrow, Al aska

POSI TI ON STATEMENT: Testified in support of SB 105.

TOM NI COLCS

Cape Snythe Air Service

Barrow, Al aska

POSI TI ON STATEMENT: Testified in support of SB 105.

MARK JOHNSON, Pil ot

Hagel and Avi ati on Service, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
105.

M CHAEL CHARLIE, Pil ot

Hagel and Avi ati on Service, Inc.

Tununak, Al aska

POSI TI ON STATEMENT: Testified in support of SB 105 and provi ded
conmment s.

KAREN CASANOVAS, Executive Director

Al aska Air Carriers Association (AACA)
Anchor age, Al aska
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POSI TI ON STATEMENT: Testified in support of SB 105.

GREY M TCHELL, Director

Central Ofice

Di vision of Labor Standards & Safety

Depart ment of Labor & Workforce Devel opment (DLWD)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 105.

ACTI ON NARRATI VE

CHAIR LESIL MGJIRE called the House Judiciary Standing

Commttee neeting to order at 1:56:49 PM Represent ati ves
McCGuire, Coghill, Guenberg, and Gara were present at the call
to order. Representatives Anderson, Kott, and Dahlstrom arrived

as the meeting was in progress.

HB 12 - TVS AND MONI TORS | N MOTOR VEHI CLES

1: 57: 34 PM

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 12, "An Act relating to televisions and
nonitors in notor vehicles." [Before the conmittee was CSHB
12( STA) . ]

REPRESENTATI VE GRUENBERG, speaking as one of the prine sponsors,
referred to the proposed commttee substitute (CS) for HB 12,
Version 24-1LS0058\X, Luckhaupt, 4/5/05, which contained a
handwitten alteration to page 1, line 11 - changing "a" to
"t he". He indicated that the Departnent of Law (DOL) has also
suggested that Version X be altered such that what is currently
subsection (a)(2) becomes subsection (a)(1l), and what 1is
currently subsection (a)(1l) becones subsection (a)(2).

REPRESENTATI VE GRUENBERG nade a notion to adopt Version X with
both the handwitten alteration and the change suggested by the
DOL as the work draft. There being no objection, Version X, as
anended, was before the commttee.

REPRESENTATI VE GRUENBERG i ndi cated that Version X, as anended,
I ncor porates sone suggestions made by the DOL and various other
parties, and that sonme suggested changes were not nade to
Version X because the drafter has assured him that such changes
are not necessary, either because of |anguage already in Version
X or because of |anguage currently in statute.
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1:59: 31 PM

ANNE CARPENETI, Assistant Attorney Ceneral, Legal Services
Section-Juneau, Crimnal Division, Department of Law (DOL), said
that the DOL worked extensively with the sponsor with the goal
of clarifying the |anguage such that it conforns to Alaska's
drafting style, and renoving unnecessary | anguage. She not ed
that with the DOL's aforenentioned suggested change i ncorporated
into Version X, as anended, a conform ng change nust also be
made to page 1, line 13.

REPRESENTATI VE GRUENBERG nmade a notion to adopt Amendnent 1,
changing "(a)(1)" to "(a)(2)" on page 1, line 13. There being
no objection, Amendnent 1 was adopt ed.

M5. CARPENETI said that the DOL supports [the bill].

REPRESENTATI VE GRUENBERG noted that it can be very difficult to
determ ne whether the driver of a vehicle is actually watching
an entertainnment system while car is being driven; for this
reason, the bill applies if the entertainnment system can be
viewed by the driver, the entertainnent system is on, and the
car is being driven. He offered his understanding that the
penalties proposed in the bill track current penalties for a
nunber of existing crines.

M5. CARPENETI added that watching a video while operating a

notor vehicle would be considered reckless conduct - knowing a
risk exists and disregarding it. Such behavior, if it causes
the death of another person, would be a class A felony under the
bill; this corresponds to the crinme of manslaughter, which she
characterized as a reckless killing that is also a class A
f el ony. She said that the other penalties provided for in the
bill track the homcide statutes in Title 11. For exanple the
af orenenti oned behavior, if it causes serious physical injury to
anot her person, would be a class B felony, just |like the crine

of assault in the second degree.

REPRESENTATI VE DAHLSTROM asked whether the issue of passengers
watching a video while the vehicle is being operated has been
rai sed.

REPRESENTATI VE  GRUENBERG reiterated that the bill only
crimnalizes the behavior of the driver if an entertainnent
system is in use while the vehicle is being operated and the
entertai nment systemis visible to the driver
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REPRESENTATI VE ANDERSON said he hopes that the equipnent the
bill applies to would not include either a cell phone or a
stereo systemthat is operated by a touch screen.

REPRESENTATI VE GRUENBERG noted that Version X, as anended, has
an effective date of Septenber 1, 2005. He nentioned that
Representative Seaton had al so expressed a concern that the bill
woul d apply to cell phones containing a small video screen. He
offered his belief that as currently drafted, the bill would
apply to such devices, but said he would accept a change addi ng
an exception for that type of technol ogy.

2:06:15 PM

REPRESENTATI VE GARA suggested that Representative Anderson's
concern could be addressed by adding the word "entertai nnent” to
page 1, line 9, after "visual" and before "display", and then
defining "visual entertainment display”" to include such things
as novies, TV shows, and ganes.

REPRESENTATI VE GRUENBERG said he would be happy to incorporate
such a change into the bill

REPRESENTATI VE =~ ANDERSON  suggest ed addi ng "stereo system
[Iinformation]"” to the list of itens exenpted via subsection (c).

CHAIR McCGU RE, speaking as one of the prime sponsors, said she
didn't want such an exenption to apply to stereo equi pnent that
is capable of displaying an artist's perfornmance.

MS. CARPENETI suggested adding cell phones and "audi 0" systens
to the list of exenptions in subsection (c).

REPRESENTATI VE GRUENBERG indicated a wllingness to have
menbers' concerns addressed via |anguage he would incorporate
into a new CS that could be brought to the commttee at a future
dat e.

2:10: 27 PM

REPRESENTATI VE = GRUENBERG, in response to conments, again
reiterated that the penalty proposed in the bill applies if the
entertai nment system can be viewed by the driver, t he
entertai nment system is on, and the driver is operating the
vehi cl e. He said he does not want to have to prove that a
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driver was actually watching an entertainnent system while

driving because that will be and has been difficult to prove.

CHAIR McGU RE concurred, and noted that a person wll always
deny watching an entertai nment system while driving; therefore,
they would be right back where they started if the bill only
crimnalizes the actual watching of an entertainment system
whil e driving. She expressed a preference for deterring the
behavi or of having an entertai nnent system installed so that it
is viewable by the driver of a vehicle. She suggested sinply
flushing out the exenptions regarding cell phones and audio

systens that don't have a video conponent.
2:14: 26 PM

TODD SHARP, Lieutenant, Division of Alaska State Troopers,
Department of Public Safety (DPS), said sinply that the dangers
of inattentive driving are obvious, that the DPS supports [HB
12], and that the problens associated with drivers of vehicles
watching entertainnent systens while driving need to be
addr essed.

2:15: 19 PM

DOUGLAS JOHNSON, Senior Director, Technology Policy, Consuner
El ectronics Association (CEA), expressed appreciation for the
work done to date on the bill, and said his organization's nain
interest is in seeing consistency with the approaches other
states are taking towards this issue. So although Version X is
getting close to being satisfactory to the CEA, there is a
concern regarding what types of equipnent the bill would apply
to. He nentioned that the CEA had offered nodel legislation to
the House State Affairs Standing Conmittee; t hat nodel
| egi slation focuses broadly on video displays that produce
entertai nment or business applications. Because technology is
al ways changing, as soon as legislation specifies particular
products, there will inevitably be nore products to add to those
lists. He said the CEA would be happy to work wth the
commttee and offer suggestions for changes to the provision
listing the equipnment that the bill would apply to.

REPRESENTATI VE GRUENBERG noted that nenbers' packets include the
letter from M. Johnson that contains the aforenentioned node
| egi sl ati on |anguage, and indicated that he would be neeting
with M. Johnson later.
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CHAIR McGUI RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 12.

2:18: 15 PM

REPRESENTATI VE KOTT pointed out that many recreational vehicles
(RVs) have television nonitors placed such that the driver of
the RV can view it sinply by turning his/her head. He suggested
that the bill would apply to such vehicles and thus could be a
problem particularly for those with RvVs that already have
televisions installed in that position.

MVR. JOHNSOQON, in response to a question, offered his
understanding that sone states have included exenptions for RVs
in their |egislation.

REPRESENTATI VE GRUENBERG asked M. Johnson to research that
i ssue further.

MR. JOHNSON said he would do so.
REPRESENTATI VE GARA suggested that perhaps the bill should
stipulate that a video display nonitor nust be behind the

driver.

REPRESENTATI VE GRUENBERG agreed to consider such |[|anguage,
whi ch, he noted, was contained in the nodel |egislation.

[HB 12, Version X, as anended, was held over.]

HB 33 - EFFECT OF REGULATI ONS ON SMALL BUSI NESSES

2:21:35 PM

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 33 "An Act relating to the effect of regulations
on small businesses; and providing for an effective date."
[ Before the committee was CSHB 33(L&C). ]

M CHAEL PAW.OWSKI, Staff to Representative Kevin Meyer, House
Finance Comm ttee, Al aska State Legislature, sponsor, relayed on
behalf of Representative Myer that the federal Regulatory
Flexibility Act was passed in 1980 and requires agencies to
consider the inpacts and costs to small businesses when drafting
regul ati ons. He said [the Act] does not predetermne an
outcone, but brings an awareness of the interests of snall
busi nesses into the process, and allows interested parties to
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sue if agencies don't follow the Act. The federal
adm nistration has estimted that the Act has saved small

busi nesses over $17 billion, he said, because "just filling out
a few less fornms, following a few less of the restrictions that
are put on business has saved business noney." This cost

savings all ows businesses to invest in jobs, people, and grow h.

MR. PAW.OWSKI said that 37 states have adopted a simlar |aw.
The nodel legislation my not fit Al aska, however, since it
shouldn't get in the way of resource devel opnent by sl ow ng down
the permtting processes, he explained, and nentioned that the
House Labor and Commerce Standing Committee addressed the issue
of judicial review He characterized HB 33 as a better step in
the process of formng an Al askan regulatory flexibility Act.

2:25:01 PM

REPRESENTATI VE GARA asked about the cost of the studies required
under the bill.

MR. PAW.OANSKI acknowl edged that there is a fiscal note, but
offered his belief that it applies nore to the original bill
than to the version before the commttee, because CSHB 33(L&C)
now rel axes those requirenents to a "general description.” He
posited that Alaskans are used to environnental i mpact
statenents, and that economc effect statenments ought to be
reviews of simlar depth. He nentioned that CSHB 33(L&0)
addresses this issue by softening the |anguage and taking out
judicial reviews, he said.

REPRESENTATI VE GARA said his concern is that the studies will be

costly and will delay the pronulgation of regulations, because
they must include a general description and estimate of the
nunbers of the affected businesses, and such wll be hard to

determ ne unl ess "you shoot fromthe hip."

MR. PAW.OASKI said the costs have not been high for other states
with simlar laws, and noted that the definition of a snall
business will be based solely on the nunber of enployees, and
the Departnent of Labor & Wrkforce Devel opnent keeps accurate
statistics of such that are available on |ine. Wth regard to
the analysis of probable economc effect, he agreed that there
is a chance that the process wll be slowed down. The question
then becones whether the investnent of tine is warranted
conpared to the cost of going back and redoing regulations. The
approach of regulators is limted by their mssion statenent,
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and so adding a little information ahead of tinme helps them do
it right the first tinme, he opined.

REPRESENTATI VE GARA said one of his concerns is that the
government nust be "flexible enough to conme up with regul ations
that achieve the purposes of the statute that they are

i nplenenting in the nost cost effective, fairest way." He said
he is worried the bill wll encourage agencies to shortcut the
purposes of a statute, for exanple, like one that protects

peopl e from pesti ci des. He suggested adding | anguage to ensure
that the objectives of statutes are not conprom sed.

MR. PAW.OANBKI said it seens clear enough that the bill is not
intended to conprom se statutes and that agencies have to neet
the objectives of the statutes. The |anguage requires

regul ators to be consistent with the health, safety, and welfare
of the state, he concl uded.

REPRESENTATI VE GARA argued that clarifying the bill further
woul d ensure that an agency also has the duty to inplenent the
statute as the statute reads.

CHAIR MGQU RE suggested that M. Paw owski take that comment
back to the sponsor. She opined that nore often than not, the
regul ati ons underm ne the objectives of the statutes.

2:35:51 PM

CHRI STOPHER  KENNEDY, Seni or Assi st ant At t or ney CGeneral ,
Environnental Section, Gvil D vision (Anchorage), Departnment of
Law (DAOL), said Governor Miurkowski strongly supports smal

businesses and feels it is inportant to safeguard against
regul atory requirenents that put unjustified or onerous burdens

on small business. He added that the admnistration is very
close to an agreenent wth the sponsor in devel oping |egislation
that the governor can support. He said the main areas under

di scussion are those of determ ning which kinds of regulations
should be subject to this procedure, and of creating a shorter
list of agencies that would fall under the |egislation. Most
| abor, commerce, health and social services, and environnental
health regul ations would be covered, but the governor wants to
excl ude resource devel opnent regul ati ons.

REPRESENTATI VE GRUENBERG asked why the bill doesn't also apply
to proposed | egislation.
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MR, PAWOWSKI said that the legislative process allows for
del i berati on. The ~concern isn't wth regard to elected
officials but instead with regard to appointed officials or
bureaucrats who have to nake decisions wthout the benefit of
being elected and being in touch with their constituencies.
Simlarly, regulations pronulgated by boards and comm ssions
have al so been renoved fromthis bill, he said.

CHAIR McGUI RE concurred that the regulatory process doesn't have
the same opportunities for the public to weigh in at as does the
| egi sl ative process. She surmised that the goal [of the bill]
is to interject nore analysis at the regulatory phase. One
other major distinction is that legislators can be voted out of
office, but it is difficult to track dowmn a regulation witer
she added.

REPRESENTATI VE CGRUENBERG said exenpting natural resource |aws
may permt |arge conpanies to have regulations pronulgated to
drive out smaller conpanies. The state's gas pipeline project
may have various-sized players, he noted, for exanple, and said
he has been thinking about the |legislature's negative inpacts on
muni ci palities. He suggested that HB 33 include consideration
of the inpacts on small nunicipalities and people in general.

2:44: 38 PM

REPRESENTATI VE GARA asked M. Kennedy whet her addi ng the phrase,
"and not conprom sing” would be workabl e.

MR. KENNEDY indicated that he's not yet had time to consider
that but his initial instinct is that the bill already fits that
goal . The intent was never to conpromse current or future
statutes, he said.

REPRESENTATI VE GARA said he still has that concern. The
| anguage should be put in the statute so people don't have to
fight over what the legislative history neant, he opined, adding
that another concern of his is that by ensuring that the
| egi sl ati on doesn't apply to the Departnment of Natural Resources
(DNR) because of a desire to not slow that agency down, it
suggests that requiring studies does slow down the regulatory
process, and will do so for every other agency.

MR PAW.OABKI sai d:

I think actually the concern on the resource
devel opnment side is nore that objections to resource
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devel opnent in Alaska tend to find whatever crack,
crevice, or hole they can slip into to stop, stall, or
get in the way of any project. [By] adding even a
tiny crevice, even with explicit judicial review taken
out of the bill, the concern is always that that can
be manipulated at a higher level to file a challenge
to halt the permt.

REPRESENTATI VE GRUENBERG suggested that the |anguage in the bill
shoul d be drafted nore carefully.

CHAIR MGUI RE indicated that CSHB 33(L&C) woul d be held over.

HB 205 - REVI EW AND SUSPENSI ON OF REGULATI ONS

2:51: 04 PM

CHAIR McGU RE announced that the next order of business would be
HOUSE BILL NO 205, "An Act relating to review of proposed
regul atory actions and regulations, fiscal effect of proposed
regul atory actions, and suspension of regulations.”

REPRESENTATI VE DAHLSTROM noved to adopt the proposed commttee
substitute (CS) for HB 205, Version 24-LS0696\F, Cook, 4/4/05
as the work draft. There being no objection, Version F was
before the committee.

JIM POUND, Staff to Representative Jay Ranras, Alaska State
Legi sl ature, sponsor, said on behalf of Representative Ranras
that HB 205 will bring accountability to all the laws that are
bei ng passed in the state of Alaska. He el aborated:

Each year, the legislature |abors to pass |egislation
that is good for the state and its people. But when
nost of us, and the people, aren't |ooking, a group of
adm ni stration workers turn around to adm nister those
statutes by interpreting the |anguage to what best
fits their needs. This interpretation process
sonetinmes varies fromthe statutory |anguage and, in a
wor st -case scenario, conflicts with that |egislative
i ntent. Once this process begins, the public and
those affected by the proposed regulations have very
limted ability to stop them no elected public
official has any real say over the regulation process.
These regulations have the effect of law unless
soneone is ... able to convince a court to overrule
t hem
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[ House Bill 205] puts regulation witers on notice
that the [Joint Comrmittee on Admi nistrative Regulation

Review| wll be watching and may, at a very m ninum
sl ow the process down. By a vote of the legislature a
[ regul ati on] C could be annull ed. C [ The

| egi slature] has the constitutional right to wite
| aws, not sone nanel ess, unelected and unaccountable
state enpl oyee who may have a personal agenda. [House
Bill 205] also requires that the public know what the
costs are of a regulation, not only for state
government but for the public as well, and, in
response to Representative Guenberg, | would suggest
muni ci palities.

At ... first | thought that this bill should have a
huge fiscal note, but in reality, since |I've |ooked at
the anobunt of additional work that this |anguage woul d
require over what is [currently] being done, | cannot
believe that they can cone up wth a nuch |arger
fiscal note than the zero [fiscal note] they've been
showng us over the Ilast nmany vyears [for the
promul gation] of regulations. |  would wurge your
support of House Bill 205, and 1'd be glad to answer
any questions.

2.53:57 PM
MR POUND, in response to a question, said that [under the

bill], a mpjority of the nenbers of the Joint Commttee on
Adm ni strative Regul ation Review can suspend the inplenentation

of a regulation wuntil adjournnment of a regular |egislative
session unless the legislature neanwhile passes a bill that
annuls or invalidates the regulation - if the latter is not

done, then the regulation is allowed to go into effect upon
adj ournment of the regul ar session.

REPRESENTATI VE GRUENBERG asked for a copy of the March 19, 2002,
menorandum referenced in a Joint Conmttee on Admnistrative
Regul ati on Revi ew nenorandum dated May 1, 2002. He al so asked
whether the bill wuld allow the legislature to affect
regul ati ons without a statutory change.

MR. POUND said that prior to the State v. A L.I.V.E. Voluntary,
606 P.2d 769 (Al aska 1980), the legislature had the authority to
annul a regulation via a concurrent resolution adopted by a vote
of both houses. However, the A L.I.V.E. decision determ ned
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that doing so was wunconstitutional wunder the separation of
powers doctrine; further, the court said that in order for the
| egislature to annul a regulation, it had to be done via
statute, which is what is being proposed via HB 205. Wth
regard to the aforenentioned referenced nenorandum he said that
he'd been unable to locate it, and so nenbers' packets only have
the Joint Commttee on Admnistrative Regulation Review s
response dated May 1, 2002, which he said nerely addresses an
exanple wherein a departnent, in witing regulations, ignored
both the public and the legislature's intent with regard to
correspondence school s.

REPRESENTATI VE  GARA said he guesti ons whet her it IS
constitutional for a few nenbers - in this case, sinply a
majority of the nenbers of the Joint Commttee on Adm nistrative
Regul ation Review - to [annul] a regulation. He asked whether a
| egal [opinion] on that issue is avail able.

MR. POUND indicated that he did not have such an [opinion], and
reiterated that the Joint Conmttee on Admi nistrative Regul ation
Review by itself would not be [annulling] a regulation; instead,
it would just be delaying a process that can already, of its own
accord, take up to as long as a year to conplete. He al so
mentioned that under the bill, should the Joint Committee on
Adm ni strative Regulation Review do nothing with regard to a
regul ation, it would becone |aw as a matter of course.

CHAIR McGQUIRE noted that a |legal opinion on this issue could be
requested and would be hel pful. She offered her recollection
that sone states have rul ed opposite of the decision rendered in
the A L.I.V.E case; thus, in those states, a sinple resolution
can be introduced to repeal a regulation w thout presentnment to
t he governor. She offered her wunderstanding that sonme other
states have a "bl anket sunset" on regulations, ranging fromfive
to ten years, that forces the legislature to l|ook at those
regul ati ons and decide whether they should be renewed. Al so,
sone states have a conmmttee simlar to the Joint Commttee on
Adm nistrative Regulation Review, and the powers of those
commttees vary;, sone have subpoena powers, sone have the
ability to question people when review ng regulations, and very
few are as "neutered" as Alaska's Joint Conmittee on
Adm ni strative Regulation Review Conpared to other states,
Al aska has the nobst power invested, via its constitution, in its
executive branch and the least ability by the legislature to
i npact regulations, particularly in light of the A L.I.V.E
deci si on.
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REPRESENTATI VE GARA suggested that the question is whether a
commttee can tenporarily invalidate regulations given that it
can't permanently invalidate them He concurred that a |egal
opinion on this issue would be hel pful.

3:03:40 PM

CHRI STOPHER  KENNEDY, Seni or Assi st ant At t or ney Gener al ,
Envi ronmental Section, G vil Division (Anchorage), Departnment of
Law (DOL), opined that the Joint Commttee on Admnistrative
Regul ati on Review serves the inportant function of |ooking at
regul ations and determ ning whether they "go over the line"; if
regul ations are found to go over the line, the Joint Committee
on Adm nistrative Regulation Review can bring this fact to the
| egi sl ature as a whol e. Noting that HB 205 proposes in part to

alter AS 24.20.445 - which pertains to the suspension of
regulations - he relayed that Legislative Legal and Research
Services has said, in part, in a nenorandum dated January 17,

2001 [original punctuation provided]:

AS 24.20.445 permts the Admnistrative Regulation
Review Committee to suspend the effectiveness of the
adoption of a regulation when the l|egislature is not
in session. In discussing the constitutionality of AS
44.62.320(a), the court in AL.I.V.E nentioned the
power of the committee to suspend, under AS 24.20. 445,
the operation of a regulation. Wile not specifically
ruling AS 24.20.445 wunconstitutional, it suggested
t hat because  of the primary holding that he
| egislature may affect a regulation only by law, it
may not delegate to a commttee the power to affect a
regul ation by any other nethod. Nor, indeed, may the

| egi slature delegate its lawnmking power to a
commttee. ... Thus the effect of the A L.I.V.E case
is to strike down the Commttee's power under AS
24. 20. 445.

MR. KENNEDY said the DOL agrees wth Legislative Legal and
Research Services that the whole underlying authority of AS
24.20.445 is now inoperative. Therefore, he opined, Sections 1-
5 of HB 205 nerely "rearrange the deck chairs on the Titanic
after the Titanic is already resting on the ocean floor," and so
the adm nistration doesn't see any benefit to those provisions
of the bill

REPRESENTATI VE GRUENBERG said he cannot see "this" surviving a
constitutional chall enge.
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MR. POUND opined that the average person doesn't understand
regulations until they affect hinmher, that [during the public
hearing process] the |anguage in proposed regul ations makes no
sense to the average person. He relayed that when he was the
aide for the Joint Conmttee on Admnistrative Regulation
Review, nost attorneys and nenbers of the public that he'd
spoken with indicated that they hadn't read their newspapers'

public notices regardi ng proposed regulations. He opined that
departnents often sinply ignore the public coments offered
during the public hearing process. Then once regulations are

established, departnments can nodify them w thout any further
input from the public; also, according to an attorney general's
opinion, the Lieutenant Governor's role in the pronulgation of
regulations is then nerely adm nistrative and nmandatory.

REPRESENTATI VE GRUENBERG sai d he can synpathize with M. Pound,
but that won't change the constitution. In response to a
comment, he nentioned that one could attenpt to get the court to
overturn the A L.I.V.E decision.

3:09:43 PM

REPRESENTATI VE GRUENBERG  suggest ed t hat t here may be
constitutional ways of dealing with the perceived problem
which, he surmsed, is that sonme agencies are out of control
with regard to the way they are interpreting statute and then
promul gating regulations based on those interpretations.
Assuming that that is correct in sonme cases, he added, why not
try to find a constitutional fix. For exanple, the legislature
could pass a law that says regulations are not effective unti
they are submtted to the Joint Committee on Admnistrative
Regul ati on Review and a certain amount of tinme has el apsed; such
would give the legislature tinme to act. He offered his belief
that there are ways of solving the problem but that HB 205 is
not one of them

CHAIR McGQUIRE offered her belief that the legislature needs to
continue attenpting to find a solution to the problem that of
unel ected individuals in governnment pronulgating regulations
based on their interpretation - sonmetinmes rightly, sonetines
wongly - of statutory I|anguage. She nentioned the Departnent
of Health and Social Services (DHSS) as an exanple of a
departnment that has tremendous power to pronmulgate a w de range
of regul ations. Noting that not even the |ieutenant governor
has the power to do sonething about regulations once they've
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gone through the process, she opined that the current process
does not worKk.

3:14: 13 PM

REPRESENTATI VE GRUENBERG suggested that they hold the bill for
use as a vehicle and have the Joint Commttee on Adm nistrative
Regul ati on Revi ew and the House State Affairs Standing Committee
work on the issue during the interim and reiterated his belief
that the bill as currently witten won't solve the problem

CHAIR Mc@QUJ RE asked M. Pound to pass that suggestion on to the
sponsor . She also suggested that the sponsor research what
other states do, and referred to information conpiled in the
past by Legislative Legal and Research Services on this issue.

REPRESENTATI VE GRUENBERG opined that HB 205 should have been
referred to the House State Affairs Standing Conmmttee.

REPRESENTATI VE ANDERSON, speaking as the current chair of the
Joint Commttee on Admnistrative Regulation Review, suggested
that it would be a good idea to work wth the National
Conference of State Legislatures (NCSL) on this issue.

3:17: 08 PM

REPRESENTATI VE KOTT nentioned that nost legislation that results
in regulations starts out as an individual's bill, and that he
has suggested to nenbers that they follow their |egislation al
the way through the regulation-making process to ensure that
uni ntended issues are not swept into the resulting regulations.
He nentioned an exanple of one of his bills for which
regul ati ons were created that did not conformto his intent.

CHAIR MGURE nentioned the "aquatic farnm Act as another
exanpl e.

REPRESENTATI VE COGHI LL noted that sonetines the legislature is
at fault sinply because it has added to a bill |anguage
authorizing a departnent to pronulgate regulations. So although
the legislature mght have delegated that authority in a given
situation, it mght be in order to review the del egation of that
authority. He opined that the legislature should be very
careful in howit delegates its authority.

3:20: 31 PM
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CHAIR MGJURE noted that the dissenting opinion in the
AL I.V.E case questioned why the |egislature should not be
able to affect a regulation given that it authorized its
creation to begin wth.

REPRESENTATI VE GARA, too, noted that sonetinmes bills wll say
sonething general but wll then also give a departnent the
authority to create regulations. He characterized the creation
of such | anguage as doing a disservice because there is the risk
that a departnent wll create regulations wth unintended
consequences. Bills, he opined, should specifically tel
departnments what the |egislature wants done, rather than giving
t hem | eeway.

REPRESENTATI VE CGRUENBERG, referring to Chair MQ@ire's conmment
regarding the dissenting opinion in the AL.I.V.E decision,
clarified that the |egislature does have the authority to affect
regul ations, but it nmust do so in the same nmanner in which the
authority to pronulgate those regulations was given - in other
wor ds, through statute.

CHAI R MGUI RE concurr ed.
[ HB 205, Version F, was held over.]

HB 94 - ELECTI ONS

3:22:32 PM

CHAI R Mc@U RE announced that the next order of business would be
HOUSE BILL NO 94, "An Act relating to qualifications of voters,
requi renents and procedures regardi ng i ndependent candi dates for
President and Vice-President of the United States, voter
registration and voter registration records, voter registration
through a power of attorney, voter registration using scanned
docunents, voter residence, precinct boundary and polling place
designation and nodification, recognized political parties,
voters unaffiliated with a political party, early voting,
absentee voting, application for absentee ballots through a
power of attorney, or by scanned docunents, ballot design,
ball ot counting, voting by nmail, voting machines, vote tally
systens, initiative, referendum recall, and definitions in the
Al aska Election Code; relating to incorporation elections; and
providing for an effective date.” [Before the conmittee was
CSHB 94( STA), which had been anmended on 3/21/05.]

3:23:55 PM
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RANDY RUEDRICH, Chair, Alaskan Republican Party, said the

state's [AccuVote-Optical Scan] is extremely accurate at
counting ballots that are properly prepared, though inconplete
ballots are rejected. Recounts requested by the Al askan

Republican Party have only changed about 1 vote per 10,000, he
said, and opined that because Al aska's standards are 50 tines

nore lenient [than other states], if soneone requests a speci al
recount, that person or entity should pay for it in full. A
recount can be whatever a person wants it to be, including a
full hand recount, he said, making the costs extrenely
uncertain.

MR. RUEDRICH said that denocracy only works if people care to
vote, and the state has done many things to nake it easier to
vote, but it is still difficult to encourage voter turnout. He
encouraged the legislature to keep the process easy for an
absentee voter, because traveling residents need the process
that is set up now.

3:27:28 PM

REPRESENTATI VE GARA said he has a problem with the practice of
the parties pre-checking the party affiliation of the voter on
absentee ball ot applications, which the Al askan Republican Party
does now. He said he doesn't approve of political parties
telling a voter what party he or she belongs to. Representative
Gara asked M. Ruedrich if he would support an anmendnent
prohi biting that practice.

MR RUEDRICH said, "I think your point is fairly nebulous,"”
adding that the Al askan Republican Party does it because the
party gets its information from the Division of Elections, and
poi nted out that the voter can change that checkmark

REPRESENTATI VE GARA said the form currently has a list of enpty
boxes, and noted that parties send out fornms to independent
voters as well as their own party nenbers. "Wy not just |eave
the box blank so the voter can fill it out?" he asked, adding
that the Division of Elections |eaves those boxes enpty so that
t he voter can deci de.

MR. RUEDRICH said, "W provide exactly what is on the state's
file data to the voter so they have an opportunity to validate
and, if they desire, correct that piece of information." |If the
voter is non-partisan, that corresponding box is checked, he
said, adding that his party is just providing a service.
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REPRESENTATI VE GARA asked him if he would mnd not providing
t hat servi ce.

MR. RUEDRI CH opined that such would not be in the best interest
of the voters, adding, "I do not think we should change that."

3:31:55 PM

REPRESENTATI VE PAUL SEATON, Al aska State Legislature, speaking
as chair of the House State Affairs Standing Commttee, said he
woul d comment on the Division of Election's suggested anendnent
that proposes to alter pages 29 and 30 of CSHB 94(STA); that
anmendnent read [original punctuation provided]:

Page 29, line 12:

Followi ng "after a general election”

Del ete "at which a governor was el ected"”
Page 29, l|ine 20:

Fol | owi ng "general el ection"

Del ete "at which a governor was el ected”
Page 29, line 23:

Fol | owi ng " GENERAL ELECTI QN ;"

I nsert "or"
Page 29, lines 29 - 30:

Fol l owi ng "general el ection:

Delete "or at the nost recent general election at
whi ch a governor was el ected"
Page 30, line 2:

Fol | owi ng [ SENATOR AT THAT CGENERAL ELECTI ON; OR]

| nsert "or"
Page 30, following line 7:

Delete "or at the nost recent general election at
whi ch a governor was el ected"”
Page 30, line 11:

Following "registered in the state"

Delete "on March 31 of the nobst recent
el ection year™
Insert "in the nonth that the director

perforns verification of party status as set out in AS

15. 60. 008(c) "

REPRESENTATI VE SEATON noted that the House State Affairs
Standi ng Conmittee worked hard to protect political parties from
becom ng disqualified [because of efforts nmade by others]. He
said a political party qualifies as such if it gets a vote of at
| east 3 percent in the gubernatorial, U'S. Senate, or U S. House
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of Representatives race, and that party wll still be qualified

through the next gubernatorial election. "This is part and
parcel with a lawsuit that was filed," he said, and it was taken
care of in the bill that cane out of the House State Affairs

St andi ng Conmi ttee.

REPRESENTATI VE SEATON said the aforenentioned anendnent changes
things so that if a party received 10 percent of the vote in a
gubernatorial election, and then no one ran under that party for
the U S. Congress seat during the next "interin election, an
"inmpostor” could file under that party and never canpaign and
not get the required 3 percent of the vote. He said the intent
of the House State Affairs Standing Conmittee was to continue a

party's qualified status until the next gubernatorial election
If the party got the required votes at the next interim
el ection, it would be qualified only through the next

gubernatorial election but not an extra two years, he expl ai ned.

REPRESENTATI VE SEATON said that he talked to people in many
political parties and everybody was satisfied [with the |anguage
in CSHB 94(STA)]. Referring to the aforenenti oned anendnent, he
asked the House Judiciary Standing Conmttee to reject the
| anguage that proposes a change to page 29, line 12; reject the
| anguage that proposes a change to Page 29, lines 29-30; and
reject the |anguage that proposes to change page 30, follow ng
line 7.

CHAIR MGU RE surmsed that what Representative Seaton 1is
proposing is that if a party qualifies either under the U.S.
Congress election or wunder the gubernatorial election, the
qualification would | ast another full four years.

REPRESENTATI VE SEATON said, "For the full four at the end of the
gubernatorial .”

CHAIR MGUIRE said that's when the party re-qualifies.

REPRESENTATI VE  SEATON added, "So parties would only be
disqualified at the certification after the gubernatorial
el ection.”

REPRESENTATI VE SEATON said he'd talked with all the parties and
people who were involved in the lawsuit, and was of the
understanding that the |anguage that canme out of the House State
Affairs Standing Conmttee solved the problem He opined that
the date change proposed by the aforenentioned anendnent 1is
fine.
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3:40:43 PM

Nl NA MOLLETT spoke of the anmendnent |[|abeled 24-GH1048\G 12,
Kurtz, 2/11/05, which read [original punctuation provided]:

Page 8, following line 12:

Insert a new bill section to read:

"* Sec. 15. AS 15.20.450 is anended to read:

Sec. 15.20. 450. Requi rements of deposit and
recount cost. The application nust include a deposit
in cash, by certified check, or by bond with a surety
approved by the director. The anount of the deposit

is $2,500 [$300] for each precinct, $10,000 [$750] for
each house district, and $50,000 [%$10,000] for the
entire state. If the recount includes an office for
which candidates received a tie vote, or the
di fference between the nunber of votes cast was 20 or
less or was less than .5 percent of the total nunber
of votes cast for the two candidates for the contested
office, or a question or proposition for which there
was a tie vote on the issue, or the difference between
the nunber of votes cast in favor of or opposed to the
issue was 20 or less or was less than .5 percent of
the total votes cast in favor of or opposed to the
i ssue, the application need not include a deposit, and
the state shall bear the cost of the recount. If, on
the recount, a candidate other than the candidate who
received the original election certificate is declared
el ected, or if the vote on recount is determned to be
four percent or nore in excess of the vote reported by
the state review for the candidate applying for the
recount or in favor of or opposed to the question or
proposition as stated in the application, the entire
deposit shall be refunded. If the entire deposit is
not refunded, the director shall refund any nopney
remai ning after the cost of the recount has been paid
from the deposit. If the cost of the recount exceeds
the anbunt of the deposit, the recount applicant shal
pay the remainder upon notification by the state of
t he anount due."

Renunber the followi ng bill sections accordingly.
Page 21, |ine 4:

Del ete "secs. 20 - 43"
| nsert "secs. 21 - 44"
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M5. MOLLETT said she doesn't think anyone questions the accuracy
of voting nachines, but voting fraud has occurred throughout
history, and a good election systemis designed to prevent it.
This should be a nonpartisan issue, but nationwi de, [citizens]
are nore worried currently about election integrity. It is up
to the party in power to reassure the other parties and all
voters that elections are being run fairly, she said. Alaska is
doing better than nobst states, she opined, but Anmendnent G 12
will degrade its nodel system She noted that Anendnent G 12
would raise the cost of one type of recount from $10,000 to
$50, 000. She said that she was one of the citizens who
requested the last U S. Senate race recount, that it was very
hard to raise $10,000 in five days, and that it would be
i npossible to raise $50, 000. She added that it would also be
very hard for the average House district candidate to raise
$10, 000 for a recount as is being proposed via Amendnent G 12.

V. MOLLETT said she favors an anmendnent proposed by
Representative Gara, which would require a random hand recount
of one precinct in every district after every election; that
anmendnent read [original punctuation provided]:

Page 10, following line 14

Insert new bill sections to read:
"*Sec. 13. AS 15.15.420 is anended to read:

Sec. 15.15.420. Duty to review the ballot
counti ng. The director shall review the counting of

the ballots with the assistance of and in the presence
of the state ballot counting review board [APPO NTED
REPRESENTATI VES FROM THE POLI TI CAL PARTI ES] .

*Sec. 14. AS 15.15.430 is anmended to read:

Sec. 15.15.430. Scope of the review of ball ot
counting. (a) The review 10 of ballot counting by
the director shall include only [A REVI EW OF]

(1) a review of the precinct registers, tallies,
and ball ots case; [AND

(2) a review of absentee and questioned ballots
as prescribed by | aw, and

(3) a hand count of ballots from one or nore
randomy selected precincts in each election district
that accounts for at |east five percent of the ballots
cast in that district.

(b) If, following the ballot review set out in
(a) of this section, the director 18 finds an
unexpl ai ned discrepancy in the ballot count in any
precinct, the director may count the ballots from that
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preci nct. If there is a discrepancy of nore than one
percent between the results of the hand count under
(a)(3) of this section and the count certified by the
el ection board, the director shall conduct a hand
count of the ballots fromthat district. The director
shall certify in witing to the state ballot counting
review board and publish on the division's |Internet
website any changes resulting from a [THE] count
perfornmed under this subsection."”

Instructions to Legislative Legal:
Make correspondi ng amendnent s and r enunber
accordingly.

M5. MOLLETT said experts in conputer voting have been urging
states to adopt routine hand recounts after every election for
qual ity assurance. There have been profound problenms wth
el ections over the past few years, and there were about 100,000
voter conplaints in the |ast national election, she noted. She
said this is a good tine to be strengthening Al aska's system
not weakening it. O her states are |looking at what Alaska is
doing right, and if the |egislature passes Amendnent G 12, trust
in the election system will decline; in contrast, passing the
af orenenti oned anendnent pertaining to recounts wll increase
that trust, she concl uded.

3:44:17 PM

JIM SYKES said he has been working on election |aws since 1990,
and characterized HB 94 as basically a good bill. He said
proposed subparagraph (D) of Section 52 of CSHB 94(STA) provides
anot her avenue for political party recognition via registering 2
percent of the total nunber of registered voters, but previously
it was a nunber equal to 3 percent of the governor's race. He
noted it is difficult to form or keep a small party alive, and
even the common 1 percent standard is extremely high. He said
many states have nmuch |ower standards, gave exanples, and
suggested that a standard of only 1,000 registered voters would
be nmuch [better].

MR. SYKES said he is offering legally defensible |anguage to
sinplify the current law, to recognize the extrenme difficulty of
registering voters to a political party. He said the proposed 2
percent |anguage is not legally defensible because "it actually
means nore than a 30 percent rise in what the requirenment was in
2002. "
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MR. SYKES said an accurate voting nachine doesn't guarantee an
accurate vote count, and he spoke of a 1994 el ection where vote
results were msreported. He said the reason to do a recount
verification is to find out whether a machine worked properly,
whet her there was a programming error, or whether there was a
hacki ng attenpt. He said currently only 3 precincts out of 439
are checked, and this "is alnost an invitation to hackers." He
stated that one precinct hand count in each district would
elimnate any serious hacking attenpts. M. Sykes, noting that
there is a proposed amendnent that would raise the anpunt of a
deposit required for a recount, said he believes that is fair,
but it would need to be balanced by nmaking sure that there is no
reason for anyone to want to ask for a recount.

MR. SYKES requested prohibiting the pre-marking of ©party
affiliations on absentee ballots because the ballot becones a
voter registration form He then spoke of the 1982 Al aska
Suprene Court case, Vogler v. MIller, as the guiding principle
for political parties, and noted that the court in that case

sai d: "only a regulation that inpinges on the right to speak
and associate to the |east degree possible consistent with the
state's legitimte goals will pass constitutional nuster.” He

mentioned that Alaska's nomnating petition only requires 1
percent of the nunber of people who voted in the governor's
race. "That would be the standard | think that we should go
to," he concl uded.

CHAIR McGQUIRE relayed that [CSHB 94(STA), as anended] would be
set asi de.

SB 105 - OVERTI ME WAGES FOR FLI GHT CREW

3:52: 06 PM

CHAI R McGUI RE announced that the final order of business would
be CS FOR SENATE BILL NO 105(L&C), "An Act relating to the
retrospective application and applicability of the overtine
conpensation exenption for flight crew nmenbers; and providing
for an effective date.”

REPRESENTATI VE MARY KAPSNER, Al aska State Legislature, relayed
that her district is a good one to use to illustrate the
i nportance of the aviation industry in rural Al aska because the
comunities are conpletely reliant on aviation for any kind of
transportation, including transportation for nedical reasons and
the shipping of commobdities, especially during "freeze-up and
break-up." She mentioned that CSSB 105(L&C) is in response to
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[an Anchorage Superior Court] case currently being litigated -
John Harnms and O her Enployees Sinmilarly Situated v. Hagel and
Avi ation Services, Inc., L. Mchael Hageland and Janmes Tweto.
She voiced the concern that if "we take retribution against the
airlines for not being in conpliance with the federal |aws on

overtine," it wll drive airlines out of business, wll put a
| ot of people out of work, will increase the cost of air service
in rural Alaska, and will dimnish the level of [air] service

that rural Al askans get.

REPRESENTATI VE KAPSNER, noting that there is a lack of insurance
conpanies willing to provide insurance coverage in Al aska, said
that if any one part of the aviation industry is hurt, then the
whol e aviation industry suffers. She relayed how the aviation
industry operates in her district with regard to how many air
carriers provide service and the types of services they provide,
their typical staffing levels, what kind of hours their pilots
are flying and why, and the different reasons why it can be hard
for air carriers in rural Alaska to retain good pilots. She
mentioned that sonetinmes air carriers allow a pilot to work just
half a day so as to be able to catch the last flight back to
hi s/ her home, or allow a pilot to mss flying the first flight
of the day so that he/she is able to spend the previous night
with his/her famly.

3:57:31 PM

CHAIR McGUIRE opined that Representative Kapsner's perspective
is inmportant and her comrents hel pful.

REPRESENTATI VE GRUENBERG said he'd |like evidence that [the bill]
could affect whether an air carrier wll go out of business,
whet her enpl oyees are afraid for their jobs, and whether those
naned as plaintiffs in the class action lawsuit can opt out of
it.

REPRESENTATI VE KAPSNER said that a couple of the problens wth
the current opt-out system for class action lawsuits are that a
lot of the pilots named as plaintiffs in the Hageland | awsuit
don't know they've been naned in that lawsuit and that sone of
them can't be found because the pilots are part of a transient
| abor force. 1In terns of the stability of the airline industry,
she noted that her father was a commercial pilot who had a
charter service back in the 1970s and that he often used to
wonder how he was going to be able to continue in business even
back then when the charter airline industry was nmuch nore
lucrative that it is now She remarked that there are very few
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air carriers in Bethel that have any longevity at all, and
offered her belief that the changes in federal I|aw regarding
bypass mail have nmade it hard on cargo carriers because there is
a preference for giving the mail to passenger carriers and this,
in turn, offsets passenger fares.

REPRESENTATI VE GARA nentioned that he is not thrilled about
retroactively changing the law, predicted that the bill wll
probably succeed in noving through the process, and asked
whet her the Hageland case is close to being resolved wthout
| egislative interference, which could affect any future |awsuits
agai nst other air carriers. He also asked whether it would neke
sense to ban future | awsuits.

REPRESENTATI VE KAPSNER of fered her understanding that that has
al ready been done, and that SB 105 is retroactive. She not ed
that she has never heard any pilots in Bethel conplain about how
they were treated as enployees, including the person initiating
the Hageland litigation. She opined that Hageland Aviation
Services, Inc., ("Hageland Aviation Services") has not been
unfair to its enployees, "especially in terns of overtine."

4:02:52 PM

REPRESENTATI VE M KE KELLY, Alaska State Legislature, relayed
that he is an airline transport pilot and at one point in tine
had flown in Bush Alaska for tw years, and concurred wth
Representative Kapsner's testinony regarding the inportance of

the aviation industry in rural Al aska. He opined that fixing
"this" two years ago was the right decision, that as a result,
every pilot "knew what the rules were." He added his belief,

however, that there is a gap that needs to fixed at this tine,
and characterized the issue as one of potentially subjecting air

carrier conpanies that are currently out of business - due to
the changes in the rules regarding bypass nail - to lawsuits
[regarding overtine wages]. The legislation that was originally

passed two years ago failed to cover a gap, he concluded, and
encouraged the comrittee to close that gap.

4:06: 58 PM

SENATOR RALPH SEEKINS, Alaska State Legislature, sponsor

offered that SB 105 is attenpting to clarify the intent of the
2003 legislation, the goal of which was to address the issue of
how pilots in the state were paid overtine. He said that at the
tinme the 2003 | egislation was noving through the process, he did
not realize that it contained the aforenentioned |oophole, and
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suggested that it was not the legislature's intent to allow such
a | oophol e. He offered his understanding that the person who
initiated the Hageland litigation had originally been seeking
recourse for alleged age discrimnation, and that the attorney
the man had spoken with relayed his belief that the nman m ght
have "a wage and hour conplaint.” Senat or Seeki ns opi ned that
it is the legislature's job to fix the |oophole that the
attorney saw, and that doing so would not take away anything
fromthe pilot. The goal of SB 105, he reiterated, is to fix
the aforenentioned | oophole in the law regarding how pilots are
paid, to ensure that no one gets a wndfall because the
| egi slature neglected to address this issue initially. I n
conclusion, he offered his belief that SB 105 doesn't raise any
constitutional issues.

4:11:15 PM

REPRESENTATI VE KOIT noted that the mnutes of the March 17,
2003, House Labor and Commerce Standing Conmittee m nutes
reflect that Senator Donny Q son, sponsor of the 2003
| egi sl ation, said:

Because of their unique working conditions, flight
crews have been considered professionals exenpt from
t he standard 8-hour workday, 40-hour workweek, and the
associ ated overtinme pay. ... Along with the maxi num
flight hour s set by t he Feder al Avi ati on
Adm nistration (FAA), these exenptions at both the
state and federal Ilevel have allowed the industry to
structure flexible schedul es for flight crew
personnel .

REPRESENTATI VE KOIT also noted that at that sanme neeting
Representative Anderson, chair of the House Labor and Conmerce
Standing Comm ttee, said:

[ T] he sponsor statenent notes that the court's
interpretations of the exenption from overtine are
contradictory. This bill tightens that exenption so
it cannot be successfully challenged in court.

REPRESENTATI VE KOIT renmarked, thus, that the House Labor and
Commerce Standing Committee didn't recognize the aforenentioned
| oophol e either. He offered his interpretation of the
af orenentioned to nean that at the tinme, Representative Anderson
was certain that no court decisions would be forthcom ng.

HOUSE JUD COW TTEE - 33- April 6, 2005



4:12:57 PM

REPRESENTATI VE GARA asked whether the original bill was intended
to be retroactive or to change the rules for the future.

SENATOR SEEKINS offered his belief that the 2003 | egislation was
intended to do both, that it would "nmake sure that there was no
liability for past acts that were outside of the bargain nade
between the parties, at the same tine that it was to clarify the
rule from this date forward" so that [air carriers] would not
get sued before the statute of limtations expired.

4:15: 06 PM

THOVAS M DANIEL, Attorney at Law, Perkins Coie, LLP, after
relaying that his law firm has been representing Hagel and
Aviation Services in the aforenentioned |lawsuit, said he would
be testifying in favor of SB 105.

CHAIR MGU RE nentioned that nenbers' packets include M.
Daniel's witten testinony.

MR. DANIEL relayed that he has been involved in the Hagel and
litigation since its beginning, adding:

Under the federal law, pilots have been exenpt from
overtime since 1949. In 1980, the Al aska attorney
general's office issued an opinion [nmenoranduni
indicating that pilots of interstate carriers in
Alaska were also exenpt from overtinme, and the
[ Departnment of Labor & Wirkforce Devel opnent (DLVD) ]
has followed that policy since sonetine in the '80s.
So the rules of the gane have been, for over 20 years,
that nost airlines in Al aska thought that they were
exenpt from both the federal wage and hour Act and the
Al aska Wage and Hour Act, and it was not until the
late '90s that a few lawsuits began to be brought
challenging that assertion and arguing that in fact
... local airlines ... in Alaska could be [subject] to
the [ Al aska] Wage and Hour Act.

And there are currently three |awsuits pendi ng agai nst
airlines on behalf of pilots. And it was really in
response to that litigation that started in the late
'90s that the legislature passed the bill that

explicitly exenpted airlines. And then this bill [SB
105] sinply makes that |aw retroactive. The ot her
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point | would like to nmake is that |[|'ve becone
famliar with Hagel and Aviation [Services] as a result
of this litigation. It's a small air carrier, it's a
true "rags to riches" story: M ke Hagel and cane here
from M nnesota back in the '70s, bought an airplane,
started flying one airplane in Wstern Al aska, and
gradually grew into ... one of the mgjor rural
carriers.

So this is a guy who has served rural Al aska for many,
many years, and this lawsuit threatens the viability
of Hageland Aviation [Services]. It literally could
put him out of business because it has been brought as
a class action [lawsuit]; there's a claim for doubling
of the danmages under the [Alaska] Wage and Hour Act,
[and] there's a claim for full [attorney fees] in
addition to overtine. So when you add up what now
appears to be, potentially, 20 claimants, it literally
coul d bankrupt the airlines.

MR. DANI EL went on to say:

Senator Seekins ... is correct in stating that the
pilot who ... initiated this lawsuit, the min
plaintiff, ... was disgruntled because he thought he

was forced to retire because of his age. He went to
the Human Rights Conmi ssion, filed that conplaint,
[and] was investigated. The Human Rights Conmm ssion
ruled against him on his age claim But he hasn't
pursued the age claim what he pursued, through his
counsel, was an overtinme claim and he didn't |just
pursue it on behalf of hinmself, but on behalf of a
whol e class of pilots. So that's why we're here.

Now, it has been suggested ... that this legislation
is unconstitutional. And the short answer to that is
that both the US. Congress and this |legislature
passed legislation in practically every session that
makes |aws retroactive, that nmkes them applicable to

pending litigation and, in sonme cases, nmakes them
applicable to litigation that is even on appeal. And
the plaintiffs will argue that an un-litigated claim

is a property interest, which can't be taken w thout
due process of |aw. And that is a principle that's
been recogni zed in both state and federal court.
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But the due process of law is what they're getting
right here, in this Ilegislative body. The |aw
essentially is, as long as the legislature has a
| egitimate purpose in passing retroactive |egislation,
it's constitutional. The attorney general's office
was asked, in 2003, about another retroactive piece of
| egi sl ation that anmended the Al aska Wage and Hour Act,

and the attorney general's office issued an
opinion that that |aw was constitutional. So | think
the law 1is constitutional; wultimtely, that wll
probably have to be determned by the courts, but if
you | ook at past history, it indicates to ne that this
| aw woul d be fully constitutional.

4:22:41 PM

REPRESENTATI VE KOIT asked M. Daniel whether he believes that
pilots of air carriers consi der t hensel ves to be
"professionals.”

MR. DANI EL said yes.

REPRESENTATI VE  KOIT offered hi s under st andi ng t hat t he
Department of Labor & Workforce Devel opnent (DLWD) has said that
when that is the case, then no specific additional exenption is
required, that "professionals"” are covered under the existing
exenpti ons. He asked how, then, after the air carriers have
received such information from the DLWD and have been acting
under the assunption that that information is accurate, that a
class action suit could be filed against them

MR. DANIEL offered his understanding that the attorney general's
opinion and the DLMD s policy was that pilots were just exenpt,
period, since they were enployees of interstate air carriers.
There is also an exenption in the [Al aska] Wage and Hour Act for
professionals, for which a pilot mght qualify, but the problem
with qualifying under that exenption, he remarked, is that as a
professional, one nust be paid in a certain mnner, and, as
Representative Kapsner testified, a pilot working in the Bush
isn't always paid in that particular manner. Pilots in the
Bush, he added, are currently being paid under a system that has
evol ved over time, and this system generally consists of paying
a pilot at a daily rate and is also what has raised the issue of
whether air carriers have been in violation of the [Al aska] Wage
and Hour Act.
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REPRESENTATI VE KOTT asked whet her t he definition of
"professional” is a state definition or a federal definition.

MR. DANIEL said he is referring to the state definition, but
noted that it i ncor por at es, by reference, the federal
regul ations regarding the type of salary that a professional
nmust be paid.

REPRESENTATI VE KOTT asked whether simlar litigation is pending
in other states.

MR. DANI EL said he is not aware of any.
4:26: 05 PM

REPRESENTATI VE GRUENBERG asked whether the question [being
raised in the Hageland litigation] is one of federal preenption.

MR DANIEL said that is just one of several questions being
raised in the litigation

REPRESENTATI VE GRUENBERG asked why the Hageland lawsuit isn't
bei ng addressed in federal court.

MR, DANIEL surmised that it is because pilots of interstate
[air] carriers are clearly exenpt from overtine law, and so it
woul d have been a "short" lawsuit had it been brought in federa
court.

4:27:17 PM

MR. DANIEL, in response to questions, said the first case [that
made nention of an] overtine claim that he is aware of is the
case of Era Aviation, Inc., v. Lindfors, which was filed in 1997
and decided by the Alaska Suprene Court in 2000; that the
statute of l|imtations for clains regarding overtinme wages is
two years; and that the Hageland litigation was filed in 2002
and rel ates back to [wages owed] beginning in June of 2000.

4:28: 50 PM

REPRESENTATI VE GARA opined that that undercuts the argunent that
no one knew that overtinme was supposed to be paid, since
starting in 1997 there were clains that "this" law has been
m sinterpreted by the DLMD. He went on to say:
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Nobody in your case is seeking danages for any clains
from prior to 1997. So, [beginning in] 1997, people
are on notice that there's a dispute about what the
[ DLMD] has sai d. And it's not until 2000 that these
claims will apply. Does that not sort of undercut
this sort of fairness "God, we were caught blindsided"
guestion? By 2000, shouldn't Hageland [Aviation
Servi ces] have thought, "Well, gosh, this a disputed
issue; we'll just use our best judgnent as to whether
or not we should pay overtine"?

MR. DANIEL offered his belief that the Era Aviation |awsuit
started the nove to anend the law so as to clarify explicitly
that pilots were exenpt, and that "this" led to the 2003
| egi sl ati on.

REPRESENTATI VE GARA said his concern with retroactively changing
the law is that sonetinmes an industry is so influential as to be
able to influence an agency, the legislature, and the attorney
general's office into interpreting/changing the law in the
i ndustry's favor. He said that according to his experience,
attorney general's opinions and agency opinions often reflect
the views of the admnistration, and are not necessarily
objective views of the law, he offered an exanple involving

opinions and |laws regarding pesticides to illustrate his point.
He asked why - knowi ng that an attorney general's or an agency's
opinion as to what a statute neans is just advisory until it's

been tested in court, and knowi ng publicly that as far back as
1997 that "this" was an issue of dispute - should it be assuned
that the client was caught unawares in 2000 regardi ng whether
overtinme should have been paid.

MR DANIEL opined that although people such as he and
Representative (Gara, for exanple, know that an attorney
general's opinion or an agency's opinion is just advisory, it is
reasonabl e to expect that the average businessman would rely on
such an opinion as accurate.

REPRESENTATI VE GARA asked M. Daniel whether, by 2000, Hagel and

Avi ation Services had consulted an attorney regardi ng applicable
overtime wages.

MR. DANIEL said the record in the case reflects that his client
had not consulted an attorney prior to the lawsuit being fil ed.

4:35:34 PM
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REPRESENTATI VE KOIT offered his recollection that testinony
provi ded during the hearings on the 2003 |egislation indicated
that the Ilegislative liaison for the Al aska Air Carriers
Associ ation (AACA) had consulted with the DLWD nunerous tinmes on
this issue and was told repeatedly that pilots were considered
professionals and, as such, were covered under the existing
statutory exenptions. He asked whether, if such conmunications
had been ongoing for a nunber of years, there would be sone
assurance for the air carriers that they were not |iable under
"this." He suggested that it would also be fair to assune that
enpl oyees who felt they were not being paid correctly would have
contacted the DLWD on that issue. He offered his belief that
there are two avenues of thought: one, that the air carriers
felt confortable with the DLWD opinion that said they "were
covered under the exenption"; and the other, that dissatisfied
enpl oyees woul d have gone to the DLWD and conpl ai ned.

MR. DANIEL said that not a single pilot working for Hagel and
Avi ation Services, not even the original plaintiff, has gone to
the DLWD and conpl ai ned about not being paid overtine. He added
that of the 82 pilots that potentially have clainms in the
Hagel and |lawsuit, the majority of them have affirmatively taken
steps to renove thenselves from the lawsuit, and surm sed that
this is an indication that they don't support the lawsuit and
feel that they were paid fairly.

REPRESENTATI VE GRUENBERG asked whether such just shows instead
that the pilots were ignorant of their rights and are
particul arly vul nerabl e.

MR. DANIEL said he did not think so because the pilots that have
opted out understand that they could potentially get a |ot of
noney from Hagel and Avi ation Services but have still chosen not
to participate in the lawsuit.

REPRESENTATI VE GRUENBERG asked whether that mght not just
reflect that those who have opted out of the lawsuit are still
enpl oyed by Hagel and Aviation Services and are afraid for their
jobs, and that those who have not opted out are no |onger
enpl oyed.

4:40:40 PM

MR. DANIEL said that is true in part; there is only one pilot
currently enpl oyed that has not opted out.
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REPRESENTATI VE GRUENBERG asked how many pilots who are no | onger
enpl oyed have opted out of the lawsuit.

MR. DANIEL said he didn't know that nunber off the top of his
head, but added that 60 of those that were named as plaintiffs
have opted out. In response to the allegation that pilots have
been intimdated or have been threatened with losing their jobs,
he explained that that issue has already been addressed by the
court, and offered his understanding that none of the pilots
[remaining in the |awsuit] have cl ained that such has occurred.

4:42: 35 PM

REPRESENTATI VE GRUENBERG said he is concerned, on a policy
basi s, about people being coerced or intimdated in any venue.

MR. DANIEL offered his wunderstanding that the l|aw protects
[those who conme forth to testify] against retaliation, and
reiterated that he has not heard any testinony indicating that
anyone is being threatened or intimdated.

REPRESENTATI VE GRUENBERG asked how many of those naned as
plaintiffs in the Hageland |awsuit cannot be found, and so
presumably m ght not know that they are a part of the |lawsuit.

MR. DANIEL offered his understanding from discussions he's had
with the plaintiffs' attorney that four plaintiffs have not yet
responded to conmuni cati ons.

4:45: 03 PM

MR. DANIEL submitted a letter - dated April 5, 2005 - to nenbers
regardi ng the constitutional issue.

REPRESENTATI VE GARA asked what the wage clains currently anpunt
to.

MR DANIEL said he couldn't provide that information, but
offered that the [original] plaintiff is claimng a total of
$140, 000. He indicated that if one assunmes that the renaining
plaintiffs in the lawsuit claima simlar amount, then it would
be about 20 tinmes that anount.

REPRESENTATI VE GARA asked whether Hageland Aviation Services

knew about either the proposed [2003] legislation or any of the
| awsui ts that had been filed before 2000.
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MR. DANIEL indicated that he didn't know whether his client was
aware of any of the lawsuits, but offered his understandi ng that
his client was aware of the 2003 | egi sl ation.

4:47:. 34 PM
BRUCE McGA.ASSON, Owner/President, Gant Aviation, Inc. ("G ant

Aviation"), relayed that his conpany is in direct conpetition
with Hageland Aviation Services in Wstern Al aska and enploys

about 40 pilots and about 140 enployees total. He said his
conpany pays its pilots the sanme way that Hageland Aviation
Services does: it's a daily rate based on a pilot's

avai lability to work, regardless of whether he/she actually
wor ks and regardl ess of how long during the day he/she actually
works. Grant Aviation went to that system because of the belief
that it's a safer way to pay pilots, since it renoves the

financial incentive for pilots to fly in wunsafe conditions;
Grant Aviation still uses this nmethod to pay pilots despite the
Hagel and litigation, both because it is a safer way to pay

pilots and because of the conpany's faith in the legislature to
change the | aw such that [the exenption] is retroactive.

MR. MG.ASSON offered his belief that both Gant Aviation and
Hagel and Avi ation Services have treated their pilots fairly by
negotiating wth their pilots individually prior to their
enpl oynent and agreeing on how their pilots would be paid, and
have since honored those agreenents. pining that the
aforenentioned litigation wll put Hageland Aviation Services
out of business, he said that Gant Aviation does not believe
that such would be right, and remarked that if his conpany were

to face simlar litigation, it would bankrupt him as well; not
counting punitive damages, he calculated, he could owe as mnuch
$800, 000. He relayed that over the years, on nultiple

occasions, Gant Aviation has been told by the DLW that the
method Gant Aviation was using to pay its pilots is fair,
right, and in conpliance with federal |aw. In response to
guestions, he reiterated his explanation of how G ant Aviation
pays its pilots, and |listed sone of the reasons why a pilot who
is available to work mght not get to work, such as weather
condi ti ons, nechanical issues, and passenger nunbers.

4:54: 02 PM
M CHAEL HAGELAND, Owner, Hageland Aviation Services, Inc.,
stated that he started flying in Wstern Alaska in 1972 for

other carriers, and then started his own business in 1981.
Prior to 1981, he said, he witnessed all the different manners
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in which pilots got paid, though nost carriers paid pilots by
the flight hour. He posited that this caused sonme pilots to
t ake chances, and possibly led to accidents as well. So when he
started to hire pilots, he decided to pay his pilots nonthly so
that the pilots didn't feel wunder pressure to fly when the
weat her was bad. Around 1999, the work schedule was changed
because "pilots were nmaking plenty of noney but they didn't have
time to spend it," therefore the schedul e was changed such that
a pilot would work 20 straight days and then have 10 days off.

MR. HAGELAND conti nued:

That was still a legal way under the law to pay then,
and of course, we didn't know any different anyway.
But sone of [the pilots] conplained that in sone
nont hs, because [there are] 31 days in the nonth, they
had to work 21 days, so they wanted to get paid for
the extra time they worked. So we said, "Ckay, we'll

pay you the extra days." ... So that's how the daily
rate broke down. About ... 2001, the airlines were
hiring pretty heavily ... and it was hard to keep ...

quality pilots. And [so] to keep quality pilots, we
just had to nmke better working conditions; so we
changed it to a 15 and 15: they worked 15 days on and
15 days off, sonetimes 16 ... and we still kept them
on the sane nonthly pay. They also got paid for
weat her days whenever they were on duty.

MR. HAGELAND conment ed:
This lawsuit cane as a surprise to ne because |'ve

al ways considered nyself to be a fair person, and |'ve
al ways paid nmy bills on tine, and |I've always paid the

pilots well. It was a real surprise. | was operating
under the assunption that pilots were exenpt. ... The
pilot that brought this suit, when we interviewed him
down in Florida where he lives now, ... he also said

he was paid fairly, and he didn't have any conplaints
about the way he was paid. And he didn't know he was
suing nme personally, he didn't know he was suing

Ron Tweto's widow and ... children either, but that's
the lawsuit - it's against us personally also. And
Il"'m sorry | didn't bring our financials or | could
show you that ... [we'll go bankrupt]. ... W enploy
180 people plus 72 village agents that are contract
people. It won't ruin the state or anything but it'll
sure nake a hole in those persons' lives.
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4:59:21 PM

REPRESENTATI VE GRUENBERG characterized this information as key
for himin his consideration of this issue. He stated that he
has no desire to get into M. Hageland' s financial records, but
he said, "That's a nost inportant statement that you've nade."

REPRESENTATI VE GRUENBERG nmade a notion that the w tness be sworn
in and repeat his statenent under oath.

The commttee took an at-ease from4:59 p.m to 5:03 p.m
5:03: 24 PM

CHAIR McGU RE noted that under AS 24.20.060, the |egislature has
the power to adm nister oaths, issue subpoenas, and conpel the
attendance of w tnesses. She asked that M. Hagel and continue
with his testinmony, and if a witten oath is brought to the
commttee from Legislative Legal and Research Services, the
commttee will address the matter then.

REPRESENTATI VE KOIT predicted that if all the plaintiffs cane
forward, M. Hageland m ght have to pay out around $2.8 nmllion

and asked M. Hageland what this paynent would do to his
busi ness.

MR. HACGELAND said he'd have to file for bankruptcy, and pointed
out that he has sworn to this in an affidavit in court during
prior testinony.

REPRESENTATI VE GRUENBERG asked that that affidavit be submtted
to the commttee, and noted that no witten oath would then be
needed.

CHAIR MGU RE renmarked that this would be the cleanest way to
approach the situation.

5:07:17 PM

REPRESENTATI VE GARA sai d:
| want to sort of assess the clains that have been
made to me about what notice [M. Hageland] was on.
There's been sone testinony here that starting around

1997, people started to file lawsuits claimng that
this statute had been wongly interpreted and people
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were entitled to overtine. And then sonmewhere around
that tine there was an effort to change the law in the
| egi sl ature. Can you tell ne, by 2000 ... were you
aware of any of ... the efforts to change the |law or
[of] the | egal disputes - that people had been legally
chal lenging this rule?

MR. HAGELAND replied that he doesn't renenber anything about a

1997 lawsuit. He said, "If | had, | would [have assuned] that
it was probably sonmething they were paying by the hour and not
the way we were paying." He explained that his conpany paid

pilots by the nonth until 2000, when it was swtched to a daily
pay rate to accommpdate the pilots that were working a little
extra. He said that the 2003 legislation was the first effort
to change the | aw that he knew of.

5:11:59 PM

RI CHARD CLARK, Pil ot Hagel and Aviation Services, I nc.,
testified that he has been flying for Hagel and Aviation Services
for nine and a half years. He said, "They've always been fair,
t hey' ve always been generous and honest.™ He remarked that
pilots from different conpanies talk with each other and he has
never heard any negative statenents about [Hageland Aviation
Services] fromthe pilots he works with. He commented that nost
of the pilots from other conpanies want to work at Hagel and
Avi ation Services because they know it's a good conpany. He
said that he was first nmade aware of the lawsuit through a
letter that said he was in it unless he opted out, which he did
right away and w thout reservation. He said: "I believe that
those pilots that are still working for the conpany that did opt
out didn't do it because of coercion or fear for their job. I
believe they did it because they |ike the conpany. They don't

want the conmpany to go bankrupt." He remarked that the genera
consensus anongst the pilots he has spoken with is that current
enpl oyees are worried that the lawsuit wll have a negative

effect on the conpany.

REPRESENTATI VE KOTT asked for information about M. dark's
pil oti ng experience.

MR. CLARK answered that he has been flying since he was 17 years
old and has | ogged in about 14,000 hours. He said that he has
flowmn every plane that Hagel and Aviation Services has, and is
now flying the conpany's |argest plane. He noted that he took a
break for about 20 years, but he m ssed the business. He said,
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"I'n the aviation business, people care about their job and it's
a professional atnosphere.”

5:16:51 PM

REPRESENTATI VE KOTT asked M. dark if he would consider hinself
a professional.

MR. CLARK replied affirmatively.

CHAIR MGQU RE asked M. Cark to discuss the wage and hour
issue, and to conpare current paynent nmethods to those used 20
years ago.

MR. CLARK comented that he's seen conpanies that pay by the
flight hour as opposed to a salary. He said that you can al ways
tell when sonmeone is getting paid by the flight hour because,
"they fly a lot further out before they turn to conme in." He
offered his belief that pilots are mainly concerned with not
breaking a regul ation and he offered exanples of this.

5:19:52 PM

| GNATIUS BEANS, JR, Safety Check Pilot, Hageland Aviation
Services, Inc., testified in support of SB 105. He stated that
he has been enployed by Hageland Aviation Services for al nost
seven years, that he was born and raised in Muntain Village,
Al aska, that has known M. Hageland for a long tine, that he is
retired fromthe Al aska National Guard where he served 23 years.
He said that it was always his intention upon retiring from the
Al aska National Guard to fly in Wstern Alaska, and remarked
t hat Hagel and Aviation Services has always been very fair wth

hi m He said: "I took the job knowing what | was going to
make, knowi ng what ny set tines were. He was pretty up front
with nme. If | had a pay problem | called [M. Hageland and he
took care of it]." He stated that he was distressed to | earn of

the lawsuit, and he imedi ately opted out. He characterized the
| awsuit as bogus, and said that he has not seen any pilots being
pressured to opt out or to stay in the |lawsuit.

REPRESENTATI VE KOTT asked M. Beans how | ong he has been flying.
MR. BEANS answered that he got his pilot license in 1978, flew

with the National Guard from then until his retirement in 1995,
and j oi ned Hagel and Avi ation Services in 1998.
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REPRESENTATI VE KOTT asked M. Beans if he considered hinself a
pr of essi onal .

MR. BEANS replied affirmatively.
5:25:17 PM

PETER C NOSEK, Attorney at Law, testified that he is
representing about 18-20 pilots that have established overtine
cl ai s agai nst Hagel and Avi ati on Servi ces. He pointed out that
the Al aska Departnent of Labor and Workforce Devel opnment (DLWD)
has never taken the position that air carriers are exenpt from
Al aska | aw. He said:

Since 1980 the [DLWD] position has been that

intrastate air carriers such as [Hageland Aviation
Services] are subject to the law and they nust conply
wth the |aw. So this isn't a federal preenption
issue; this is, "Did Hageland Aviation conply with the
law?" And in fact there is a 1984 attorney general's
letter which further explains its 1980 letter. And in
1984, the attorney general said in no uncertain ternms,
if you fly intrastate, you are not preenpted by the
federal Railway Labor Act unless you have a collective
bar gai ning agreenent. And that also has been
submtted to you. So there should be no confusion
that the [DLWD] has never considered air carriers
exenpt from Al aska law, they've always had to conply
wth Aaska law, and that 1is [to] treat their

enpl oyees as professionals. And if you want the
privilege of paying a professional a salary, you have
to follow what the |aw says. [ Hagel and Avi ation

Services] did not do that, and there's no question
that [it] did not do that, and the superior court has
al ready established that they violated the | aw

MR NOSEK conti nued:

The issue | would like to address is this [issue of]
fai rness. This has been portrayed as purely a
technicality of the law, and that's not quite correct.
What Hageland did in violating the law was, if a pilot
showed up, mssed the first part of his day of work,
he got docked a half day's pay. That's against the
| aw. If you show up for an hour, you get your full
salary. ... [Hageland Aviation Services] also failed
to provide any additional pay if they worked over
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ei ght hours in a day. So Hagel and Aviation tried to
have the best of both worlds: dock themif they mss
part of the day, don't pay them extra when they work
| at e.

MR. NOSEK stated that the pilots want flight hours so that they
can fly for a larger carrier, and so the pilots don't have a | ot
of choice, "They take what they can get and get in the hours in
hopes of going to a bigger carrier.” He stated:

The bill now before this conmittee is not really about
the air carrier industry. The law was changed two
years ago to protect the industry; you can only file a
| awsuit for two years. So the industry has received
the protection it desires. What's at issue here is
whet her we're going to retroactively exonerate
Hagel and Aviation for its violations of the |aw And
what this commttee needs to understand is that that
| aw was changed in 2003. Hageland' s lawsuit was filed
in 2002, long before there was any change in the |aw

These pilots ... went to the [DLMD] and asked, "Are we
subject to the Wage and Hour Act?" The [DLWD] said,
"Yes." And that was in 2002, and that |letter has been
submtted to the committee. So in good faith, based

upon gui dance from the [DLWD] under the law as it was
witten, this lawsuit was filed over a year before
there was any change in the | aw

MR NOSEK conti nued:

The issue then was very sinple: Did Hagel and break
the law or not? And that has already been
est abl i shed. And that raises the constitutionality
issue, and that is: These pilots have a right to
overtinme under the |law that governed their enploynent.
In fact, that law is part of their enploynent
contract. As a mtter of law, their enploynent

contract includes their overtime rights, and that is
part of the Alaska statute. So these pilots perforned
the |l abor, they're entitled to it under the |law, and
they sought to enforce their rights under the |aw.
And the court has granted them summary judgnent.

That creates a vested property right to that overtine,
and to reach back five years in tinme and say, "W wll
change what the law was five years ago,"” takes away
that vested property right, and | believe it is sinply
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unconstitutional wunder either the federal or the
Al aska constitution. And so if this bill were to fai

ultimately because of the unconstitutional nature of
it, it takes away the protection for all air carriers
by overreaching to try and take away that summary

judgnent right that's already been established; it
jeopardizes the entire bill that 1is before the
conm ttee.

MR NOSEK concl uded:

Now a |lot has been raised about the anount of noney
that is at issue in this lawsuit. ... No one started
this lawsuit sinply about noney. Before this |awsuit
was filed an offer was nmade to Hageland Aviation:
$40, 000 and the |awsuit would be rel eased, waived, and
never filed. ... And Hagel and Aviation refused to even
speak with us.

5:31: 08 PM

REPRESENTATI VE DAHLSTROM sought clarification regarding the
$40, 000 offer.

MR. NOSEK explained that the offer was made [by hinself] to the
presi dent of Hageland Aviation Services and their counsel. He
said that as a result of their refusal to accept the offer, the
| awsuit was fil ed.

REPRESENTATI VE DAHLSTROM asked how many people M. Nosek was
representing when he made that initial offer.

MR. NOSEK clarified that at the time he was representing only

one pilot. He stated that there are currently about 18 pilots
and only one pilot who has not physically been contacted, while
60 pilots have chosen to opt out of the lawsuit. He said that a

significant nunber of the pilots have told him that they are
opting out because they are afraid of retribution and afraid for
their jobs. He gave the exanple of one person who, in his
deposition, said that he supported the lawsuit; that sane day
the person was called in to see his current enployer, another
air carrier, after which he called M. Nosek's office to back
out of the lawsuit.

MR NOSEK conti nued:
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The issue has been raised about whether or not these

i ndi viduals are professionals. A professional is a
creation of the Alaska statute, and there are severa
requirenents: if you want the privilege of paying a

salary you have to treat them as professionals and the
court has already determned that Hageland Aviation
sinply did not conply with those | aws. And so what
the issue before the committee is, "Is there a
justification for reachi ng back in tinme and
exonerating those violations of |aw?"

5:34: 08 PM

REPRESENTATI VE GARA noted that he doesn't like the legislature
to choose sides in pending |awsuits, and he noted that he has
never voted to retroactively alter the outcone of a lawsuit.
However, he said that the only thing that concerned him a bit
was the statement that the lawsuit could put Hagel and Aviation
Servi ces out of business. He asked M. Nosek to comrent on
this. He also asked if M. Nosek had an estimate of the
out standi ng | egal clains agai nst the conpany.

MR. NOSEK acknow edged that an affidavit was submtted that said
that a liability of $250,000 would bankrupt Hagel and Aviation
Servi ces. However, he pointed out, the conpany does not own the
aircraft it flies. He commented, "It's a shell corporation that
owns virtually nothing.” He explained that everything is owned
by two other separate conpanies which are both owned by the sane
two individuals who own Hagel and Avi ation Services. He said:

To say that Hagel and Aviation would go bankrupt is to
say that an enpty shell corporation would go bankrupt,
and that is precisely why the individual owners who
also owm all those airplanes in different conpanies

have also been sued. The Wage and Hour Act
specifically allows individuals to be sued as
enpl oyers precisely for that reason - so that you

can't hide assets and sinply allow a shell corporation
to go bankrupt.

MR. NOSEK noted that he has seen the financials for those
conpani es. He said that since M. Hageland has already paid
$500,000 in attorney fees, he doesn't see the $250,000 |awsuit

bankrupting Hagel and Avi ation Services. He pointed out that
there are 20 individuals in the class action |awsuit, and
perhaps 15 of those wll file a claim Because sone of the

i ndi viduals were enployed by Hageland Aviation for only the
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first few nonths of the claim those clains could be as small as
$2, 000 or $5, 000. He estimated that the larger clains could be
around $50, 000. The court has already ruled that because
Hagel and did not, in good faith, attenpt to conply with the | aw,
the pilots are entitled to |iquidated damages, he noted, which
woul d equal doubl e danages.

MR. NOSEK pointed out that when the lawsuit began in 2002, it
was agreed that the docunents showing hours worked by the

enpl oyees woul d be saved. However, he said, Hagel and Aviation
destroyed all of those docunents, and therefore there is no
|l onger any way to determne what the pilots are owed. He

surmsed: "But it certainly will not be $140,000 per 18 pilots.
| do not believe it would ever grow that |arge."

CHAIR MGU RE asked how nmuch the [law firn] would be paid as a
result of the settlenent.

MR. NOSEK replied that that would be determned by the court.
He expl ai ned: "In a class action, the anount of attorney fees
is up to the discretion of the judge. So the judge could
identify a nethod for determining a reasonable attorney fee, or
he could sinply follow the Wage and Hour Act and |ook at the
nunber of hours that it took to pursue the action.”

CHAIR MGQUI RE asked M. Nosek if he intends to make a filing as
to which paynent nethod he prefers.

5:40: 38 PM

MR. NOSEK answered that he has not thought about that issue yet.
He said, "I imgine it would just be asking for our hourly rate,
but we wouldn't ask for a contingency fee or sone enhanced.”

REPRESENTATI VE DAHLSTROM asked what M. Nosek's hourly rate is.
MR. NOSEK responded that his hourly rate is $200.

REPRESENTATI VE DAHLSTROM asked if M. Nosek is the only attorney
wor ki ng on this case.

MR. NOSEK replied that he is the primary attorney on the case,
and that there is another attorney who occasionally works on the
case. In response to further questions from Representative
Dahl strom he said that the other attorney is nore senior than
hi nrsel f and woul d t herefore have a higher hourly rate.
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5:41: 30 PM

REPRESENTATI VE GARA asked if there are any pending offers to
settle on the case.

MR. NOSEK replied that there are none. He reiterated that the
first offer was rejected wth the nessage that Hagel and Avi ation
Servi ces woul d rather go bankrupt than settle with the pilots.

CHAIR MGU RE asked M. Nosek whether, if this legislation
continues to nove through the process, he is swayed by any of
the argunents made regarding the danger that pilots mght face
fromtaking risks when receiving an hourly pay rate.

MR. NOSEK replied that he is not conpelled by those argunents.
He said: "The argunent boils down to this: that they cannot
safely pay a pilot and conply with the law ... And that
argunent just doesn't hold nerit; there are a nunber of
different ways that pilots could be paid to operate in a safe

fashion and conply with the law " He pointed out that the
clains against the conpany are not clains against the industry
as a whole, but against Hageland Aviation in particular. He
sai d:

You can pay a salary to a pilot. ... He gets his

salary no matter how nuch he works; he doesn't have to

fly in nasty weather. But if you are paying a salary,

you can't dock themif they show up late. That's what
Hagel and di d. There are a nunber of ways you can pay
pilots, address those safety concerns, and conply with
the law. So there really is not an issue of trying to
conply with the |law and be safe at the sane tine. And
as far as the concern that this would drag the
i ndustry down: the |law was changed two years ago, and
there are no clains for overtime fromthe date of that
| aw f orward.

| think that the constitutionality of taking away a
vested right that has been recognized by a sunmary
judgnent could be easily acconplished and save the
bill. ... The bill reads that it is retroactive to
January of 2000 and applies to those clains that are
not determned by final court judgnment prior to the
effective date. By sinply renoving one word, the word

"final," that avoids the constitutionality problem of
the summary judgnment that a court has already issued
agai nst Hageland Aviation ... and yet does not expose
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any other air carrier in the state to any risk
what soever. And so it would be a balancing between
recognizing an intent to protect the industry, and
recognizing the valid and established overtine clains
that have been established in court thus far. ..
Sinply deleting the word "final"™ ... would acconplish
both of those tasks.

CHAIR McGUI RE noted that the |egislature has passed retroactive
| egislation in the past. As policy makers, they are forced to
| ook at the broader inpacts of |egislation. She offered her
belief that the costs of class action lawsuits are further
reaching than one would anticipate. She surmi sed that even if
Hagel and Aviation did stay in business, they would have to raise
their passenger rates and thus inpact people who have no other
way to travel to the small comrunities.

5:48: 35 PM

MR. NOSEK, in response to a question, noted that the Railway
Labor Act exenption used to be part of Alaska |law, and 1972 the
| egislature made a policy decision that it did not want the
Rai | way Labor Act exenption to apply under Al aska |aw and so it
was repeal ed. He said: "So this very exenption that is now
bei ng sought to be nade retroactive used to be a part of Al aska
law ... and the legislature chose to renove it. So it was an
affirmative decision to renove that federal preenption from
Al aska |aw. " He opined that this [continual changing of the
law] is a harnful public policy because it undercuts confidence
in the | aw and creates confusion.

REPRESENTATI VE GARA conment ed: "Isn't their argunent not

whether ... the Al aska Wage and Hour Act applies but whether,
under the Al aska Wage and Hour Act, Hagel and [Aviation] was

paying its enployees correctly? ... Isn't it their position that
under Alaska law, ... you don't have to pay overtinme?"

MR. NOSEK said he's heard it stated both ways. He el aborated:
The position from the [DLWD] and the attorney general

is that Alaska |law does apply to an intrastate air
carrier unless they carry mail and have a collective

bar gai ni ng agreenent and so forth. It does apply to
intrastate air carriers. The question then is, are
you conplying with the law and treating them as exenpt
professionals as is laid out in the |aw If you
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properly fulfill the elenments of a professiona
enpl oyee, then you don't have to pay overtine.

5:53:45 PM

M KE BERGI, Ceneral WManager, Al aska Central Express, Inc. (ACE)
after explaining his conpany's background, noted that ACE has
been sued. The suit was filed in July 2004, and the claim was
that ACE failed to pay overtine to a pilot who had been with the
conpany since 1998. He said that there have been two |lawsuits
filed since the passage of the state exenption in 2003. He
noted that ACE pays its pilots an hourly wage. He stated his
understanding that it is not the physical flying of the aircraft
that determ nes whether an aircraft is intrastate or interstate;
it's the traffic that it carries. He offered an exanple of a
passenger who is traveling ultinmately between two states, but
only taking the particular air carrier within one state, that
air carrier is still considered to be an interstate carrier.
Therefore carriers that fly mail originating from all parts of
the world would be considered an interstate carrier. He assured
the coomttee that ACE has never taken advantage of its pilots,
and noted that the pilot who filed the lawsuit had never filed a
grievance with the conpany.

MR. BERGT stated, "I'm here to encourage this conmmttee to
support SB 105." He opined that the suit that was brought
against ACE was the result of the lawsuit brought against
Hagel and Aviation. He said that there are sone attorneys in the
state that have Ilearned of the potential wndfall in the
Hagel and case, and he comented that the pilot who filed a
| awsuit against ACE had originally been approached by an
attorney who told him he had a potential claim against ACE. He
noted that this attorney has been disqualified by the state
district court because the attorney worked for the law firmthat
acts as general counsel to ACE. He said:

| think attorneys see an opportunity to take advantage
of the wi ndow that was created when the legislative
body passed the state overtine exenption in 2003, and
are taking advantage of the situation in which air
carriers, large and small, were acting in good faith
with the policy set forth by the [ DLMD] 20 years ago.

MR. BERGT pointed out that larger air carriers have had the sane
difficulty and confusion regarding overtinme-pay |aws. He said,
"This bill is not about taking away any rights of pilots or
enpl oyees; it is reaffirmng what has been the general practice
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of air carriers who' ve acted in good faith and in accordance
with state policy for the |ast 20 years."

6: 00: 19 PM

GRANT THOWPSQON, President, Cape Snyth Air Service, urged that SB
105 be passed. He relayed the makeup of his conpany, assuring
the commttee that his conpany would never try to circunvent the
| aw. He commented that he thought his conpany was paying the
pilots fairly and never thought that the current nmethod was in
violation of the law. He noted that nost carriers pay pilots in
the same way. He added that conpanies try to take care of their
pilots because if pilots feel that they are not treated fairly,
they will go to work el sewhere.

CHAIR McGUI RE asked whether the lawsuit against Cape Snyth Air
Service was against just the conmpany or against M. Thonpson
personally as wel|.

MR, THOWPSON replied that the May 2004 |awsuit was agai nst both
the conmpany and hinself, although he is an enployee of the
conpany; the conpany is owed by the estate of Thomas P. Brower,
who was M. Thonpson's father-in-I|aw.

6: 04: 02 PM

TOM NI COLOS, Cape Snythe Air Service, testified in support of SB
105. He pointed out that in a Septenber 3, 1986, letter to the
executive director of the Alaska Air Carriers Association, [the
DLWD] stated that it had adopted the position of the United
State Departnent of Labor that commuter aircraft and air taxi
pilots are exenpt only if involved in interstate transportation

of passengers and/or substantial hauling of the mail; if their
activities are solely intrastate or wthout the mail hauling
function, none of the exenptions would apply. He noted that

every carrier currently being sued in Alaska carries substantia
amounts of mail .

MR. NI COLCS conti nued:

Through your own counsel in a nenorandum to [Chair
McGQuire] dated January [2005], they said a person's
due process rights are not violated if that person
beconmes deprived of the right to sue under a statute
which had formerly given them claim but that statute
was changed or renoved prior to a final court
j udgnent . So | would encourage you both to |eave the
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word "final" in this bill, and understand that the
[DLVWD], in a letter in Septenber of 1996, did give the
carriers the understanding that they were exenpt from
the Al aska state statutes as long as they were hauling
mai | .

6: 06: 21 PM

MARK JOHNSON, Pilot, Hageland Aviation Service, Inc., relayed
that he's been in Al aska since 1980 and has worked for a nunber

of air carriers in Wstern Al aska. He commented that he has
been paid both hourly and by salary, and he opined that is it
far safer to pay pilots a salary. He noted that he has

W tnessed pilots who are paid by the hour fly in very bad
conditions just so that they can get in their flight hours and
get paid. He said he would vouch for M. Hageland' s integrity,
and that this was the best job he'd ever had. Regardi ng the
issue of retroactivity, he said it seenms to him that in the
interest of justice, either all pilots should get overtine or
none of them shoul d.

6:12:18 PM

M CHAEL CHARLIE, Pilot, relayed that he has been flying for
Hagel and Aviation Services, Inc., in the Bethel area for 6
years, and that he anticipates flying for the conpany for
anot her 25 years because he is confortable with the conpany and

its nethod of paynent. He surmsed that all of the [other]
pilots that have opted out of the Hageland litigation feel the
sanme way. He recounted how he first becanme famliar with the

conpany, which of his relatives also work for the conpany, and
what his typical workday involves, and said that Hageland
Avi ation Services supports local hiring and is nmuch needed in
the community. 1In conclusion, he said he supports SB 105.

6:14: 27 PM

KAREN CASANOVAS, Executive Director, Alaska Air Carriers
Associ ation (AACA), after relaying that the AACA represents nore
than 67 air carriers operating in Al aska and over 75 supporting
avi ati on businesses, said that the AACA supports SB 105 and
believes that w thout passage of the bill, econom c burdens at
several tiers will inpact the air carriers in the AACA The
AACA' s certificated carriers ensure a high level of safety when
they operate, she assured the commttee, as well as fairness to
all of their enployees, and have operated in full conpliance
with the DLWD s 1986 position. Additionally, the AACA feels
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that [a failure to adopt SB 105] wll dramatically alter the
contractual relationships and expectations between governnent
entities, such as the United States Postal Service, and other
service providers that continue to serve comunities around
Al aska. An informal poll conducted a few years ago by the AACA
regarding how pilots were paid revealed that flight crews in
various Al aska-based conpanies preferred "the exenpt status.”
In conclusion, she reiterated that the AACA supports passage of
SB 105.

6:16: 53 PM

REPRESENTATI VE KOIT said there seens to be sone controversy or
m sunderstanding over the DLW s position regarding whether
pilots are exenpt from"the overtine |aw."

GREY M TCHELL, Director, Central Ofice, D vision of Labor
Standards & Safety, Departnent of Labor & Workforce Devel opnent
(DLWD), offered that the confusion probably stenms from the fact

that there are two different questions being asked. One
question is whether pilots in general are exenpt due to federa
preenption, and that s federal ©preenption based on two

different concepts: one is found in the Railway Labor Act, and
the other is found in the conmmerce clause of the US
Constitution and limts states, in certain circunstances, from
establishing laws that tend to inpinge on interstate commerce.
The other question is whether "these pilots" are exenpt because
they qualify as professionals.

MR MTCHELL offered his belief that the Departnent of Law s
1980 nenorandum only applies to the two preenption questions,
but does not address the question of whether "these enpl oyees”
fit within the recently enacted provision that essentially
covers all air carriers that are subject to the Railway Labor
Act, and noted that the only air carriers subject to the Railway
Labor Act are those that are interstate air carriers or those
that have a contract to carry the US. nmil. It is hard to
imagine that all air carriers in Alaska don't qualify for the
exenption under the Railway Labor Act, that there would be an
air carrier in Alaska that isn't engaged in interstate commerce,
he remarked, and suggested that the question being addressed by
the Hageland litigation is whether the pilots named in the
litigation qualify for an exenption as professional enployees

He pointed out that in order to qualify as a professional
enpl oyee, one nust be paid on a salary- or fee-basis; thus being
paid by an hourly nmethod or a daily nethod could, in nbst cases
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- unless one is paid a daily rate of at |east $300 - preclude a
person from bei ng consi dered a professional enployee.

REPRESENTATI VE KOTT used a hypothetical exanple wherein one of
his enployees clains that he isn't conmplying with the [Al aska]
Wage and Hour Act, and asked what the DLWD s procedure would be
in such a situation

MR. M TCHELL said that DLMD would first contact the enployer and
notify himher that a claim had been filed and ask for a
response; then, depending on what the enployer's response is,
the DLWD m ght perhaps file a claimin court. He offered that
unl ess the enployee is a child and is perform ng dangerous work,
the DLWD woul d not resolve such a situation via an injunction.

MR M TCHELL, in response to questions, reiterated his belief
that the DOL's 1980 nenorandum does not address the question of
whether a particular pilot qualifies for the professional
enpl oyee exenption.

REPRESENTATI VE GARA asked whether the 1980 nenorandum gave air
carriers the idea that they didn't have to pay pilots overtine.

MR MTCHELL said it would have as long as certain conditions
were being net. As a result of the 1980 nenorandum and
addi ti onal clarification provi ded Vi a a 1984 DOL
opi ni on/ menorandum the DLWD created a "decision tree" that
wor ks through a set of questions. The first question is whether

the carrier is an interstate carrier; if it 1is, then the
[ Alaska] Wage and Hour Act doesn't apply due to the conmerce
cl ause. If the air carrier is not an interstate air carrier,
then the question becones whether the air carrier transports the
US mil; if it does, then [Al aska] Wage and Hour Act does not

apply as long as the enployee is subject to the Railway Labor
Act, which generally includes any worker engaged in either

interstate commerce or in the transport of U S nail. If an
intrastate air carrier doesn't carry the US. mil, then the
guestion becones whether the worker is a nenber of a flight crew
covered by a collective bargaining agreenent; if the enployee
isn't, then the [Al aska] Wage and Hour Act applies, but if the
enpl oyee is covered by a collective bargaining agreenent, "then
we're back to this Railway Labor Act preenption issue,” he

concl uded, "and there wouldn't be coverage."

6: 27: 44 PM
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MR. M TCHELL, in response to questions, reiterated that once the
federal preenption issues are addressed, then the issue of
whet her an enployee qualifies for the professional enployee
exenption nust still be addressed.

REPRESENTATI VE GRUENBERG asked for clarification regarding
enpl oyees that are covered by a collective bargai ning agreenent.

MR MTCHELL reiterated that the [Alaska] Wge and Hour Act
would apply to enployees who are not covered by a collective
bar gai ni ng agreenent.

[ CSSB 105(L&C) was hel d over.]

ADJ QURNIVENT

The House Judiciary Standing Commttee was recessed at 6:33 p.m
to be continued at 3:00 p.m on April 7, 2005.
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