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ACTI ON NARRATI VE

CHAIR LESIL MGJIRE called the House Judiciary Standing

Commttee neeting to order at 1:15:44 PM Represent ati ves
Dahl strom Gara, Guenberg, Anderson, Kott, and MQ@iire were
present at the <call to order. Representative Coghill was
excused.

SB 56 - CRI M NAL LAW PROCEDURE/ SENTENCI NG

1:16: 23 PM

CHAIR McGU RE announced that the only order of business would be
CS FOR SENATE BILL NO 56(JUD), "An Act relating to crimnal |aw
and procedure, crimnal sentences, and probation and parole; and
providing for an effective date." [CSSB 56(JUD) had been
anended twi ce on 1/31/05, and the question of whether to adopt a
proposed Amendnent 3 was |eft pending on 2/2/05.]

CHAI R McGU RE asked Representative Gara to w thdraw Anendnent 3
| abel ed 24-LS0308\L.1, Luckhaupt, 1/28/05, which read:

Page 4, lines 10 - 17:
Delete all material.

Renunber the followi ng bill sections accordingly.

Page 24, |ine 4:
Delete "Sections 1, 4, 6, 26, and 29 - 31"
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| nsert "Sections 1, 4, 6, 25, and 28 - 30"

Page 24, lines 5 - 6:
Delete "Sections 2, 3, 5, 7 - 25, and 27 - 28"
| nsert "Sections 2, 3, 5, 7- 24, and 26 - 27"

Page 24, line 7:
Del ete "secs. 8 - 21"
| nsert "secs. 7 - 20"

1:17: 02 PM
REPRESENTATI VE GARA wi t hdrew Anendnent 3.
1:17: 20 PM

REPRESENTATI VE GARA made a notion to adopt Anmendnent 4, which
read [original punctuation provided]:

Section 7 of the bill should be deleted and replaced
with the foll ow ng:

* Sec. 7. AS 12.55.120 is anmended by adding a new
subsection to read:

(e) A sentence within an applicable presunptive range
set out in AS 12.55.125, or a consecutive or partially
consecutive sentence inposed in accordance with the
m ni rum sentences set out in AS 12.55.127, may not be
appealed to the court of appeals under this section or
AS 22.07.020 on the ground that the sentence is
excessi ve. However, such a sentence nay be reviewed
by the supreme court on the grounds that it 1is
excessive through a petition filed under rules adopted
by the suprene court.

CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GARA expl ained that Anmendnent 4 would |eave the
current findings provisions of law as is, and would provide the
suprenme court the discretion, through petition, to review
sentences on the grounds that they are excessive. He indicated
that if Anmendnent 4 is adopted, he would be anenable to
considering alternative |anguage that acconplishes the sane
t hi ngs.

1:18: 49 PM
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CHAIR McGU RE rel ayed that she and Representative Gara have been
wor ki ng together with others on Amendnment 4 and arrived at a
proactive approach, to say that the suprene court, rather than
the court of appeals, may accept a petition based on an appeal
of excessiveness.

CHAI R MGUI RE wi t hdrew her objection.
REPRESENTATI VE GRUENBERG i ndi cated that he had questi ons.
1:19: 52 PM

REPRESENTATI VE GARA said that the I|anguage in Anmendnent 4
appears to do what he and Chair McQiire want it to do, which is
to leave the discretionary review authority with the suprene
court instead of with the court of appeals. He added that he
and Chair McGQuire feel that the Al aska Suprene Court already has
this discretionary review authority, but if that court feels
that it does not currently have that authority, Amendnent 4 wll
clarify that it does.

REPRESENTATI VE GRUENBERG said he objects to Anmendnent 4, and
offered his belief that it wll nerely create an additional step
in the process w thout changi ng the outcone of any cases.

REPRESENTATI VE GARA asked for clarification
1:22:32 PM

REPRESENTATI VE GRUENBERG said that if what is wanted is a
prohi bition against any court reversing on the grounds of
excessi veness, such cannot be done, because the Al aska Suprene
Court, via a petition for review, always has the authority to
revi ew sent ences.

CHAIR McGU RE pointed out, however, that she and Representative
Gara want to ensure that the Al aska Suprene Court does have that
authority, that they want what Representative G uenberg has just
described to occur, which is for the Alaska Suprenme Court to
accept petitions for review of sentences that are clained to be
excessi ve.

REPRESENTATI VE GRUENBERG opined that Anendnent 4 does not
acconplish that goal, that it will have the opposite effect.

CHAI R MGUI RE di sagr eed.
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1: 25: 39 PM

REPRESENTATI VE ANDERSON offered his belief that Amendnent 4 will
limt the nunber of appeals.

REPRESENTATI VE GRUENBERG, after further review of Anendnent 4,
concurred that it wll force defendants to use the Al aska
Suprene Court petition process.

1:27:44 PM

REPRESENTATI VE GARA pointed out that the Al aska Suprene Court
has the right to review what the Al aska Court of Appeals does,
but does so only a few tines a year. He said that ideally what
he wanted to do was to say that the discretionary review would
be done by the Alaska Court of Appeals and not the Al aska
Suprene Court. However, according to the [Alaska State]
Constitution, the Alaska Suprenme Court still has the authority
to conduct an additional review afterward, and thus he didn't
feel that he could get consensus from the commttee to change
Section 7 as he would prefer; Anmendnent 4 seeks to build
consensus.

REPRESENTATI VE GRUENBERG said he'd be nore confortable having
the language in Section 7 reflect Representative Gara's ideal
concept because it would be nore efficient, though they m ght
have to amend a court rule.

CHAIR MGU RE said that there is a concern that by instituting
the presunptive ranges as proposed via SB 56, the Al aska Court

of Appeals wll be overrun with appeals regarding sentence
| engt h. She characterized such as transformng the court of
appeals into a sentencing court. In response to conments, she

suggested that the <commttee conclude its discussion of
Amendnent 4.

REPRESENTATI VE ANDERSON of fered his belief that Amendnent 4 wll

prevent excessive appeals, will allow scrutiny via the petition
process, and will afford due process.

1:32: 28 PM

A roll call vote was taken. Representatives Kott, Dahlstrom

Gara, Anderson, and MQ@ire voted in favor of Anmendnent 4.
Representative Gruenberg voted against it. Therefore, Anendnent
4 was adopted by a vote of 5-1.
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1: 33: 10 PM

REPRESENTATI VE GRUENBERG [nade a notion to adopt] Anendnent 5,
| abel ed 24-LS0308\L.5, Luckhaupt, 2/1/05, which read:

Page 17, line 1, follow ng "behavior":
I nsert ";
(17) the defendant, at the tine of
sent enci ng, is actively participating in or has

successfully conpleted treatnent that is relevant to
the offense and that was begun after the offense was
commi tted"

REPRESENTATI VE ANDERSON obj ect ed.

REPRESENTATI VE GRUENBERG rel ayed that the concept of Amendnent 5
was suggested by the O fice of Public Advocacy (OPA), to provide
a mtigating factor if a defendant, at the tinme of sentencing,
is actively participating in or has successfully conpleted
treatnent relevant to the offense and that treatnent began after

the offense was commtted. Anmendnent 5 will encourage people to
actively and in good faith participate in treatnent.
Consi deration of this mtigating factor will be optional, not
mandat ory.

REPRESENTATI VE ANDERSON surm sed that the mtigator proposed via
Amendrment 5 won't ever be applied in situations where the
defendant is indigent, because treatnment is costly, and
therefore this proposed mtigator will only be applied in cases
where the defendant can afford to pay for treatnent before
sent enci ng.

JOSHUA FI NK, Public Advocate, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Departnent of Admi nistration (DOA), pointed out,
however, that there are a |lot of prograns that indigent
defendants can participate in and thereby qualify for
consideration of this proposed mtigator.

REPRESENTATI VE GARA said he agrees with Representative Anderson
in concept, but supports Amendnent 5 nonet hel ess. On the issue
of treatnent, he offered his belief that not enough is being
done in that regard, that a lot of prograns have suffered as a
result of legislative budget cuts, and characterized this trend
as the wong way to go; if a person is wlling to receive
treatnent, it shouldn't nmatter whether he/she has noney. He
opined that [alcoholismdrug abuse] 1is one of the biggest
problens the state faces, that it's one of the reasons there are

HOUSE JUD COW TTEE -7- February 4, 2005



SO many prisoners in state facilities, and that it's one of the
reasons for the state's high incidence of famly abuse; "to save
a couple of bucks by rolling back treatnent prograns for people
who can't afford thenmt is the wong way to go, he reiterated.

1: 37: 27 PM

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Anmendnent 5. Representatives Kott, Dahlstrom
Anderson, and McQuire voted against it. Therefore, Amendnent 5
failed by a vote of 2-4.

1: 38: 07 PM

CHAIR MGURE referred to Anmendnent 6, which read [original
punctuation provided]:

Page 17, line 1, follow ng "behavior":
| nsert “;

(17) the defendant comitted the offense
while suffering from a nental disorder or disability,
including fetal alcohol spectrum disorder, that was
insufficient to constitute a conplete defense, but
that significantly affected the defendant's conduct"”

CHAIR McGU RE noted that Amendnent 6 proposes a nitigator based
on the fact that the defendant conmitted the offense while
suffering from a nmental disorder or disability, including fetal
al cohol spectrum di sorder (FASD).

REPRESENTATI VE GRUENBERG made a notion to adopt Anmendnent 6.
REPRESENTATI VE ANDERSON obj ect ed.

REPRESENTATI VE GRUENBERG expl ai ned that the concept of Amendnent
6 was suggested by the OPA, and that the term "nental disorder”
was suggested by the Alaska Mental Health Trust Authority
( AVHTA) . He remarked that there is a constitutional question
regardi ng whet her people suffering from the conditions referred
to in Anmendnent 6 can, constitutionally, receive the sane
puni shnmrent as those who do not suffer from such conditions.
Amendrment 6 will allow the court to consider such conditions as
a mtigating factor when determ ning a sentence.

LI NDA WLSON, Deputy D rector, Central Ofice, Public Defender

Agency (PDA), Departnent of Adm nistration (DOA), in response to
guestions, explained that fetal al cohol spectrum disorder (FASD)
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is the term currently used to describe what was once known as
fetal alcohol syndrone (FAS) and includes a range of simlar
di agnoses.

REPRESENTATI VE ANDERSON used exanples to point out that the
victim won't care if the defendant has a nental disorder.
Therefore, the question beconmes one of how nmuch |atitude should
be afforded to those who commt crines against a person. He
said he woul d reject anmendnent 6 for that reason.

1:41: 31 PM

CHAI R McGU RE asked Representative G uenberg whether he woul d be
anenable to amending Anmendnent 6 to say, "the defendant has
commtted an of fense other than an of fense under [AS] 11.41".

REPRESENTATI VE CRUENBERG sai d yes.
REPRESENTATI VE ANDERSON said, "Or arson.”

CHAIR MGUI RE made a notion to anmend to Amendnent 6 such that it
would contain the |anguage, "the defendant has conmmtted an
of fense other than an offense under [AS] 11.41 or arson".

REPRESENTATI VE GRUENBERG suggested naking the anmendnent to
Amendnent 6 a conceptual anmendnent.

CHAIR MGU RE indicated that the question of whether to adopt
Anmendment 6, as anended, was before the commttee.

REPRESENTATI VE ANDERSON renpbved his objection to Arendnent 6, as
anended.

CHAIR McGU RE asked whether there were any further objections.
There bei ng none, Anendnent 6, as anended, was adopted.

1:42: 46 PM

REPRESENTATI VE GRUENBERG nmade a notion to adopt Amendnent 7,
| abel ed 24-LS0308\ L. 4, Luckhaupt, 2/1/04, which read:

Page 2, lines 5 - 6:

Del ete "an enpl oynment obligation of the defendant
preexi sted sentenci ng"

| nsert "t he def endant has an enpl oynent
obl i gati on"
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REPRESENTATI VE CGRUENBERG recalled that Sidney K. Billingslea,
Al aska Acadeny O Trial Lawers (AATL), suggested that the
current |anguage should be changed because the enploynent
obligation could be periodic or could occur at the time of
sentencing or afterward, so the court should have the discretion
to allow periodic sentencing if it determnes that such is
necessary.

REPRESENTATI VE ANDERSON obj ect ed. He opined that Anmendnent 7
will lead to uncertainty, that the Departnent of Corrections
(DOC) won't approve of it, and that the I|egislature shoul dn't
gi ve defendants that nuch latitude. He suggested that they keep
the language in the bill as is.

1: 45: 28 PM

REPRESENTATI VE GARA posited that the provision on page 2, lines
5-7, is only there because people assune that the courts are
doing sonmething that they're not. He said that he has a problem
with the provision Anendnent 7 would change, because it's very
rare for the court to allow sonmeone to leave jail in order to go
to work. He offered his belief that the only tine it's used is
in situations where not using it could cause a famly to go on

publ i c assistance or becone honel ess, and so the courts will |et
sonmeone out only on very stringent conditions and with a third
party custodi an. The current |language in the bill wll take

away the court's discretion to help keep famlies together, he
opi ned, and said he would prefer to just delete that provision
of the bill entirely.

1: 47:48 PM

PORTI A PARKER, Deputy Commi ssioner, Ofice of the Conm ssioner -
Juneau, Departnment of Corrections (DOC), relayed that periodic
sentencing was a serious problem for the DOC, but was partially
fixed via the 2002 Al aska Court of Appeals' ruling in State v.
Fel i x. She offered an exanple of an offender who was booked in
and out of jail every weekend so that he could work during the
week. Periodic sentencing is very tine intensive and requires a
| ot of manpower, and the court realized this and so |imted its
use quite a bit. However, there are still instances where
judges are ignoring the Felix decision, and the people they are
rel easing are not being supervised at all, either by third party
custodi ans or otherw se. This results in offenders being
treated differently, and creates a serious managenent problem
So even though periodic sentences are only being inposed 2-10
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tines a year now, it still creates public safety problens and
puts a burden on the DOC

1:50: 08 PM

REPRESENTATI VE GARA offered his belief that the |anguage in the
bill only affects those that are to be incarcerated for nore
than two years. He indicated a reluctance to accept the
| anguage in the bill just because the DOC is experiencing a

managenent problem rather, a determning factor for him would
be whether the discretion to inpose periodic sentences is being
significantly abused.

CHAIR McGU RE said she thought that the |anguage in bill that
Amendnent 7 proposes to change is nerely codifying the Felix
deci si on.

1:51: 30 PM

SUSAN PARKES, Deputy Attorney General, Crimnal D vision, Ofice
of the Attorney GCeneral, Departnent of Law (DOL), offered her
belief that [Section 2] does codify the Felix decision, but the
stipulation that periodic sentencing be inposed only on those
who' ve been sentenced for not nore than two years was added in
the Senate. She said there are instances of [abuse of] this
court-ordered furlough; for exanple, one of the reasons used
recently was for a dental appointnent because the prisoner
didn't feel she was getting adequate dental care in the DOC

facility. Having the Felix decision codified in statute as
currently proposed in the bill will be very helpful to both the
DOC and the DOL, she opined, particularly given that it wll
nost likely only be applied to those convicted of a |esser
crine.

1:54:. 42 PM

REPRESENTATI VE GRUENBERG argued that Anmendnent 7 attenpts to
make the |anguage in the bill nore reasonable in the few cases
that periodic sentencing is granted. He offered his belief that
the |language being added via page 2, Ilines 5-7, could
potentially create significant equal protection problens,
particularly in Bush areas of the state, because it wll create

two cl asses of citizens.

1: 56: 18 PM
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A roll call vote was taken. Representati ves G uenberg and Gara
voted in favor of Anendnent 7. Represent ati ves Anderson, Kott,
Dahl strom and McCQuire voted against it. Therefore, Amendnment 7
failed by a vote of 2-4.

1: 57: 01 PM

REPRESENTATI VE GRUENBERG [nade a notion to adopt] Anendnent 8,
| abel ed 24-LS0308\L.2, Luckhaupt, 2/1/05, which, along with an
attached reasoning statenment from the PDA [original punctuation
provi ded], read:

Page 1, lines 4 - 7:
Delete all material.

Renunber the followi ng bill sections accordingly.

Page 24, |ine 4:
Delete "Sections 1, 4, 6, 26, and 29 - 31"
| nsert "Sections 3, 5, 25, and 28 - 30"

Page 24, lines 5 - 6:
Delete "Sections 2, 3, 5, 7 - 25, and 27-28"
| nsert "Sections 1, 2, 4, 6 - 24, 26, and 27"

Page 24, line 7:
Del ete "secs. 8 - 21"
| nsert "secs. 7 - 20"

REASONI NG

Section 1 of the bill is wunconstitutional
because it seeks to elimnate the right to indictnent
by the grand jury of an aggravating factor that
essentially becones an elenent of the crine charged.
Article I, Section 8 of the Al aska Constitution: No
person shall be held to answer for a capital, or
otherwi se infanpbus crine, unless on a presentnent or
i ndictment of a grand jury.

In Blakely the U S. Suprenme Court required
that its ruling in Apprendi be applied, that any fact
that increases the penalty for a crinme beyond the
prescri bed statutory nmaxinmum nust be submitted to a
jury and proved beyond a reasonable doubt. The
prescribed statutory nmaximum is the maximum a judge
may i npose based solely on the facts reflected in the
jury verdict or admtted by the defendant. Justice
Scalia in his mjority opinion remnded that "the
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Constitution limts States' authority to reclassify

el enents as sentencing factors.." 124 S. Ct. 2531,
2537, fn. 6. He also reiterated the point made by J.
Bishop in a treatise that "every fact which is

|l egally essential to the punishnent"” nust be charged
in the indictment and proved to the jury. 124 S. Ct.
at 2536, fn. 5. Justice Scalia criticized the
chal l enged practice of |abeling elenents as sentencing
factors as a reginme "in which the defendant, with no
warning in either his indictnent or plea, would
routinely see his maxi mum potential sentence balloon
from as little as five years to as nmuch as life
i mprisonnment.” 124 S.Ct. at 2542.

In Alaska our Suprene Court in State .
Mal | oy, 46 P.3d 949 (Al aska 2002) upheld the Court of
Appeal s' pre-Apprendi view in its earlier opinion in
the case, based on Donlun v. State, 527 P.2d 472
(Al aska 1974), that general principles of fairness and
notice, grounded in our constitutional guarantees of
due process, right to trial by jury, and the guarantee
of grand jury indictnent, require that aggravated
ci rcunstances that provide for increased punishnment be
set forth in the indictnment and proven at trial. 46
P.3d at 952. The Suprenme Court stated: "Donl un
accurately pr esaged Apprendi's hol di ng t hat
aggravating facts nust be charged [in the indictnent]
and proved beyond a reasonable doubt to the jury when
their existence would allow or require the court to
inpose a sentence exceeding the nmaximum otherw se
aut horized." 46 P.3d at 954.

El i m nati ng t he need to pr esent an
aggravating factor to a grand jury is unconstitutional
because it violates a defendant's constitutional right
to grand jury indictnent for what is essentially an
el ement of the charged of fense.

REPRESENTATI VE ANDERSON obj ect ed.

REPRESENTATI VE GRUENBERG expl ai ned that Anendnent 8 woul d del ete
Section 1 of the bill and make conform ng changes; offered his
belief that Anmendnent 8 is constitutionally based; and read from
two handouts he said were from the U S. Suprene Court case,
Bl akely v. Washington, and the Al aska Suprene Court case, Ml l oy
v. State, to illustrate that every fact which is legally
essential to the punishnment nust be charged in the indictnent
and proved to a jury, and that there nust be a warning in either
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the indictnment or the plea regarding what the ultimte sentence
will be.

REPRESENTATI VE CGRUENBERG went on to note that in the Mlloy
case, the Alaska Suprene Court case, Donlun v. State, was
di scussed and interpreted to nean that Al aska's guarantee of
grand jury indictnment derives from Article I, Section 8, of the
Al aska State Constitution and requires that the charging
docunent specify the pertinent aggravating factors. He pointed
out that the Ml loy decision recognized, via the Donlun case
that the U S. Suprene Court case, Apprendi v. New Jersey, also
hol ds that facts nust be charged and proved beyond a reasonabl e
doubt to the jury when their existence would allow or require
the court to inpose a sentence exceeding the maxi mum otherw se
aut hori zed. In conclusion, he offered his belief that it is
constitutionally required that if [the prosecution] is going to
seek an aggravating factor, that fact nust be presented to the
grand jury and be contained in the indictnent.

2:00: 34 PM

REPRESENTATI VE ANDERSON of fered hi s under st andi ng t hat
currently, the state gives the defense attorney notice

pretrial, of aggravating factors. He opined that Amendnent 8
wi || change things such that aggravating factors nmust go to the
grand jury, and predicted that the DOL won't be in favor of such
a change. He offered an exanple using AS 12.55.155(d)(22) as
illustrative of how Anendnent 8 would "harm the current systent
because the prosecution would have to go before a second grand
jury if additional aggravating factors are discovered, for
exanple, 10 days after the original grand jury indictnent. Wth
regard to the purpose of grand jury indictnents, he read as

follows fromthe "Notes to Decisions" - l|ocated in Volune 1 of
the Alaska Statutes published by the Al aska Legislative Counse
and annotated and printed by LexisNexis - regarding Article I,

Section 8, of the Alaska State Constitution:

The purpose served by grand jury indictnment is to give
one accused of a serious offense the benefit of having
private citizens judge whether there is a probable
cause to hold the accused for trial.

REPRESENTATI VE ANDERSON said he interpreted this note to nean

that if Amendnent 8 passes, it would be giving the grand jury a
responsibility it was never intended to have.
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M5. PARKES remarked that Representative Anderson has pointed out
the practical problem with Anendnent 8, that of having to go
back to the grand jury every time an additional aggravating
factor is discovered; such a requirenment would not result in an

efficient use of resources. She said she disagrees wth
Representative Guenberg that going before a grand jury is
clearly required. This is a question that will ultimately be

decided by the Alaska Court of Appeals and the Al aska Suprene
Court, she predicted, and clarified that the state is currently
taking aggravators to grand jury sinply out of an abundance of
caution because it is not clear what judges would do during the
interim The DOL does not believe that going before a grand
jury is constitutionally required, she relayed, and pointed out
that Donl un was decided before the current statutory schenme was
put into place. At the tinme of Donlun, crimes were not
differentiated by degrees; there were only the basic crines, and
then aggravating factors were used to determ ne what range
sentences coul d be.

M5. PARKES opined that Donlun doesn't apply to the current
statutory schenme, and that Malloy doesn't support [the claim
t hat goi ng bef ore t he grand jury] IS necessarily
constitutionally required. She pointed out that Mlloy dealt
with aggravating factors that increased the mandatory m ni num
sentences, and noted that the state prevailed in that case,
which held that if there is a range of sentences and there's a
m ni num sentence, then the judge has the discretion to make the
findings; thus Milloy is distinguishable from the situation
bei ng di scussed. She said that it is inportant to first |ook at
the fact that many states don't have a grand jury, and opined
that Blakely won't require such states to create a grand jury;

therefore, just because a state does have a grand jury, it
doesn' t | ogically follow that t hat state woul d be
constitutionally required to indict on aggravators. She
surm sed that each state will be allowed to nake the decision of

how it wants to use a grand jury if it has one.

M5. PARKES said that the inportant issue is whether notice is

being given to the defendant, and the bill does provide for
t hat . She offered her belief that the notice provision in the
bill wll be found to be constitutional, and relayed her

preference for having that issue decided by the courts. From a
public policy point of view, she opined, having aggravators go
to the grand jury doesn't nake sense.

2:10: 07 PM
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REPRESENTATI VE GARA asked where that notice provision is
| ocat ed.

M5. PARKES indicated that the notice provision is contained in
Section 21, subsection (f)(2), and says in part:

witten notice of the intent to establish a factor in
aggravation nust be served on the defendant and fil ed
with the court

(A 10 days before trial, or at another
tine specified by the court;

(B) wthin 48 hours, or at a tinme specified
by the court, if the court instructs the jury about
the option to return a verdict for a |lesser included
of fense; or

(O five days before entering a plea that
results in a finding of guilt, or at another tine
specified by the court.

REPRESENTATI VE GARA offered his belief that it is incunbent on
those who are changing the law to cone up wth a proper
proposal ; that to spring an aggravator on soneone 10 days before
trial is unfair; and that if the |anguage provides for either 10
days or another period of time specified by the court, it wll
effectively result in notice being given 10 days prior to trial.

2:12: 37 PM

REPRESENTATI VE GRUENBERG remarked that it nmay al ways happen that
a fact becones known after the initial indictnent and thus |ead
to anot her charge. This is not a big deal, he opined, because
the grand jury is already sitting, and it is not uncommon for
the state to bring that other charge to the grand jury so that
it can be nelded in for the trial, and the case then proceeds to

trial. Such additions are not much of a burden, particularly
given that the prosecution has the discretion to decide whether
pursuing additional charges will be worth the effort. He then

referred to a recent nenorandum from the Al aska Judicial Counci
(AJC) - dated February 3, 2005 - and offered his understanding
that it indicates that only 2.5 percent of all cases involve
aggravators. He opined that Donlun and Bl akely are secondary to
Mal | oy.

2:15:50 PM

REPRESENTATI VE GRUENBERG read the following from the Malloy
deci si on:
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This holding, directly binding on states under the
Fourteenth Anendnent, lays to rest any controversy
over the accuracy of the court of appeals's view that
Donlun is grounded on constitutional principles. The
court of appeals's explanation of Donlun's state
constitutional roots accords with Apprendi. And as
the state now recognizes, Donlun accurately presaged
Apprendi's holding that aggravating facts nust be
charged and proved beyond a reasonable doubt to the
jury when their existence would allow or require the
court to inpose a sentence exceeding the maxinum
ot herwi se aut hori zed.

REPRESENTATI VE GRUENBERG offered his belief that Section 1 says
that an indictnment need not specify aggravating factors. He
asked Ms. Parkes whether the issue of indictnent is currently
bei ng appeal ed by the state.

M5. PARKES relayed that the state has petitioned the Al aska
Court of Appeals for a ruling on that issue.

REPRESENTATI VE GRUENBERG said he would be anenable to altering
Section 1 of the bill such that it is effective if and only if
the Al aska Court of Appeals or the Alaska Suprene Court holds
that the indictnment is not constitutionally required; in other
words, to put a conditional effective date on Section 1. Such a
change would deal with both his concern and the constitutional
i ssue, he opi ned.

M5. PARKES said that her concern with such a change is that it
could be years before a ruling cones forth or that the Al aska
Court of Appeals could decide not to make a ruling in this
particul ar case; therefore, the legislature should go ahead and
make the call on this issue.

REPRESENTATI VE GRUENBERG, in conclusion, reiterated his belief
that the language in Malloy on this issue is quite clear.

2:19: 54 PM
A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Anmendnent 8. Representati ves Anderson, Kott,

Dahl strom and McCQuire voted against it. Therefore, Anmendnent 8
failed by a vote of 2-4.
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REPRESENTATI VE GARA nmade a notion to adopt Anmendnent 8A to
change, on page 17, line 26, "10" to "30". This would result in
witten notice of aggravating factors being given 30 days prior
to trial

REPRESENTATI VE ANDERSON obj ected for the purpose of discussion.
2.21:49 PM

IVS. PARKES asked for clarification regarding whether the
| anguage "or at another tinme specified by the court” would
remain in Section 21. She said the DOL's concern is that it
doesn't want to be precluded from being able to give notice of
facts that are discovered |ate. Noting that the DOL had picked
10 days because "that's currently how it is prior to sentencing,
she offered her belief that giving notice 30 days before tria
woul d not be an unreasonabl e requirenent; however, she remarked,
20 days woul d probably be a good m ddl e point.

CHAI R McGU RE asked Representative Gara whether he would accept
that as friendly anmendnent to Amendnent 8A.

REPRESENTATI VE GARA said he would not, adding that he considers
30 days to be fair amount of notice.

REPRESENTATI VE GARA, in response to questions, pointed out that
in any trial, the prosecution is allowed to charge a person, in
good faith, wth a crinme wthout necessarily having any
objective evidence that the person actually commtted that
crinme; the prosecutor mght believe that he/she can prove the
person commtted the crinme or that the person did conmt the
crime, but may not have any docunentary evidence or testinony.
So a person being charged with a crime won't necessarily know
that an aggravating factor wll be brought forth. He remarked:

W often approach these crimnal bills from the
perspective of the defendants who are trying to get
away wWith things that they did that are bad. And ny
experience as a crimnal attorney is that nost of the

cases where | defended people - and | didn't do it
very long, | did it for three nonths at the [Public
Def ender Agency] - was that nost of the people who
were charged did do sonething wong, and [so] ... the
charges nade sense. I will also say that in many of
the cases, people were charged well beyond the things
that they did. ... | renenber a woman who was charged

wi th ki dnapping who didn't engage in kidnapping - she
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was providing a safe honme for troubled kids. ... There
are times where the prosecution issues charges that

are overcharges or wong charges, and | often ... |ook
at these bills wth those cases in mnd. ... And so
it's the overcharge situation that ... |I'm worried
about .
2.:29: 06 PM
A roll call vote was taken. Representatives Kott, Gara, and
G uenberg voted in favor of Anmendnent 8A. Represent ati ves

Dahl strom Anderson, and MQiire voted against it. Ther ef or e,
Amendment 8A failed by a vote of 3-3.

2:29:56 PM

REPRESENTATI VE GRUENBERG nade a notion to adopt Anmendnent 8B, to
change, on page 17, line 26, "10" to "20".

REPRESENTATI VE ANDERSON obj ect ed.

CHAIR MGQJ RE asked M. Parkes to elaborate on her earlier
comment regarding why the DOL originally decided on a 10-day
notice provision.

M5. PARKES said that currently under the system that Bl akely
says is unconstitutional, notice of either aggravating factors
or mtigating factors nust be given 10 days prior to sentencing.

REPRESENTATI VE GARA offered his Dbelief, however, that a
sentencing hearing is much easier to prepare for than a trial,
and that judges are nore lenient with regard to the kinds of
evi dence that can be presented at a sentencing hearing; thus a
10-day notice provision would not be suitable for a trial.

2:32:34 PM

A roll call vote was taken. Representatives Kott, Dahlstrom
Gara, Guenberg, and MGQire voted in favor of Amendnent 8B.
Representati ve Anderson voted against it. Theref ore, Amendnent
8B was adopted by a vote of 5-1.

CHAIR McGQU RE said she supports Anendnent 8B because the PDA,
much like the DOL, is overburdened and understaffed, and it is
i ncunbent upon [the state] to give people a fair trial.

2:33:57 PM
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REPRESENTATI VE GRUENBERG

referred

to Amendment 9, | abeled 24-

LS0308\ L. 3, Luckhaupt, 2/1/05, which, along with an attached
reasoni ng statenent from the PDA [original punct uati on
provi ded], read:
Page 19, lines 11 - 30:
Delete all material.

Renunber the foll ow ng bil

Page 23, lines 19 - 31:
Delete all material.

Renunber the foll ow ng bil

Page 24, line 4:
Del ete "Sections 1, 4,
| nsert "Sections 1, 4,

Page 24, lines 5 - 6:
Del ete "Sections 2, 3,
| nsert "Sections 2, 3,

REASONI NG

These sections of
police officers to detain and arrest
being directed

parol ees, w thout
supervi sing probation or
their reasonable
bel i eve that

itself, or one that

suspicion or
they have recently violated or
to violate a condition of
t hough the believed violation is not
creates an

sections accordingly.

sections accordingly.

6, 26, and 29 - 31"

6, and 28"

5 7 - 25, and 27 - 28"
5 7 - 25, 26, and 27"

the bill seek to allow
probati oners and

to do so by the

parole officer, based upon
probable cause to

are about

probation or parole even
a crinme in and of
i mm nent public danger

or threatens serious harmto persons or property.

Article I, Secti on 14  of our state
constitution protects against wunreasonable searches
and seizures. Article 1, Section 22 protects our

right to privacy.

In Roman v.

State, 570 P.2d 1235

(Allaska 1977) our
Al aska Constitutional
parol e have

Suprenme Court
| aw t hat
the same protections against

held as a nmatter of
prisoners released on
gover nnent

searches and seizures as other citizens, except when
reasonably conducted searches and seizures are
performed by probation/parole officers, or police
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of ficers acting under t he direction of t he
probation/ parole officer. This constitutional ruling
was codified in AS 33.16.150(b)(3) that requires a
parolee to submt to reasonable searches and seizures
by a parole officer or a police officer acting under
the direction of a parole officer.

It would therefore be wunconstitutional to
allow a police officer to detain or arrest a
parol ee/ probationer for a believed violation that did
not constitute an independent crime or if the officer
is not acting at the direction of the probation/parole
of ficer. That is exactly what these sections of the
bill seek to do, rendering them unconstitutional.

REPRESENTATI VE GRUENBERG expl ai ned that Anendnent 9 woul d delete

Sections 26 and 30-31, and make conform ng changes. These
sections woul d allow a police of ficer to arrest a
probati oner/parolee on the basis of probable cause - for
violating a <condition of probation/parole - wthout first

getting authorization from the person's pr obati on/ parol e
officer. He recalled testinony fromthe PDA indicating that the
1977 Al aska Suprene Court case, Roman v. State, says that it is
constitutionally required t hat prisoners rel eased on
probati on/ parol e have the sanme protection against [unreasonabl e]
searches and seizures as other citizens.

REPRESENTATI VE GRUENBERG made a notion to adopt Anendnent 9.
REPRESENTATI VE ANDERSON obj ect ed.

2:36: 07 PM

M5. WLSON, responding to a question, remnded nenbers that

Sections 26 and 30-31 were included in SB 56 as a result of the
2004 Al aska Court of Appeals case, Reichel v. State.

REPRESENTATI VE GARA sought clarification that Sections 26 and
30-31 propose to give police officers the sanme authority, using
the sanme standards, to detain probationers/parolees as is
currently held only by probation/parole officers.

REPRESENTATI VE GRUENBERG concurred, reiterating that there is a
constitutionally based argument regardi ng whether such authority
can be given to police officers.

2:37:45 PM
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M5. WLSON concurred as well, noting that an exception has been
carved out for probation/parole officers, but opined that that
exception does not extend to police officers; instead police
officers can only detain and arrest a probationer/parolee if
they do it at the direction of the person's probation/parole
of ficer. Thus the argunent is that granting police officers
such authority runs afoul of the constitution.

2: 38: 50 PM

CHAIR McGU RE recalled that there has been substantial debate on
Sections 26 and 30-31 during prior hearings.

REPRESENTATI VE KOTT asked k. Parkes to coment on the
constitutionality issue being raised.

M5. PARKES rel ayed that she has read both the Roman and Rei chel
cases and recogni zes that they do raise constitutional concerns.
She al so acknow edged that there has been an exception carved
out for probation/parole officers to be able to enforce
conditions of probation/parole that are not normally crines in
and of thensel ves. Sections 26 and 30-31 would give a police
officer the right to detain a person based on a reasonable
suspicion that he/she is violating an enunerated condition of
probation/parole; also, after detaining the person, if the
police officer has probable cause to suspect that the person is
in fact violating a condition, the police officer can arrest the
per son.

M5. PARKES opined that this is not giving police the sane
authority as probation/parole officers, since probation/parole
officers can perform unannounced searches and seizures in a
person's hone. She said that the DOL believes that as a matter
of public policy, the legislature can, via statute, create a
special relationship, so to speak, between police officers and
probation/parole officers, thus giving police officers the
ability to assist in the enforcenent of probation/parole
conditions, which are presumably in place to protect the public.
This relationship would not cone from the constitution, she
remarked, noting that it doesn't provide for the current
exception regarding unreasonable searches and seizures by
probation/parole officers either. She opined that the adoption
of Sections 26 and 30-31 would constitute good public policy.

REPRESENTATI VE ANDERSON of fered his understanding of the Reiche
case, and opined that it shouldn't matter that the defendant in

HOUSE JUD COW TTEE -22- February 4, 2005



that case was arrested by a police officer instead of his
probation officer. The language in the bill wll set it in
stone that violations of probation/parole conditions can be
dealt with by police officers as well as by probation/parole
of ficers.

2:44:15 PM

CHAIR McGU RE relayed that there are concerns that certain
situations mght involve police harassnent, and remarked that

such situations should be avoided. She indicated that the
| egi sl ature wants to give people the opportunity to succeed, and
so a bal ance nust be struck. She said she is swayed, however,

by the fact that an exception has already been carved out for
probation/parole officers, and so she supports [retaining
Sections 26 and 30-31] with the caveat that they stipulate a
standard of reasonable suspicion. 1In other words, she renarked,
she does not want to give police officers carte blanche to
har ass probati oners/ parol ees.

2:46: 22 PM

A roll call vote was taken. Representative G uenberg voted in
favor of Anendnent 9. Representatives Dahl strom Gar a,
Anderson, Kott, and MQ@ire voted against it. Ther ef or e,

Amendnent 9 failed by a vote of 1-5.

2:46: 58 PM

REPRESENTATI VE GRUENBERG rel ayed that he has possession of two
ot her anendnents suggested by the PDA, one of which read
[original punctuation provided]:

Page 4, l|line 24 delete "five to eight" and insert
"four to six".

Page 5, line 2 delete "seven to 11" and insert "six to
ei ght".

Page 5, line 10 delete "ten to 14" and insert "nine to
el even".

Page 5, line 12 delete " 15 to 20" and insert "14 to
16".

Page 5, |ine 19 delete "one to three" and insert "siXx

nonths to two".
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Page 5, line 21 delete "two to four” and insert "one
to three".

Page 5, |ine 22 delete "four to seven" and insert
"three to five".

Page 5, line 24 delete " six to 10" and insert "five
to seven".

Page 6, line 1 delete "zero to two" and insert "zero
to one".

Page 6, line 2 delete "two to four” and insert "one to
three".

Page 6, line 4 delete "three to five" and insert "two
to four"

Page 6, line 7 delete "one to two" and insert "zero to
two" .

Page 6, line 22 delete "eight to 12" and insert "seven
to nine".

Page 6, line 26 delete "12 to 16" and insert "nine to
11",

Page 6, line 28 delete "15 to 20" and insert "14 to
16".

Page 6, line 30 delete "20 to 30" and insert "19 to
21" .

Page 7, lines 1 and 2 delete "25 to 35" and insert "24

to 26".

Page 7, line 5 delete "30 to 40" and insert "29 to
31".

Page 7, line 12 delete "five to eight" and insert

"four to six".

Page 7, line 16 delete " 10 to 14" and insert "nine to
11".
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Page 7, line 18 delete "12 to 16" and insert "nine to
11",

Page 7, line 20 delete "15 to 20" and insert "14 to
16".

Page 7, line 23 delete "15 to 25" and insert "14 to
16".

Page 7, line 26 delete "20 to 30" and insert "19 to
21" .

Page 8, line 1 delete "two to four” and insert "one to
t hree".

Page 8, line 4 delete "five to eight" and insert "four
to six".

Page 8, line 7 delete " 10 to 14" and insert "nine to
11".

Page 8, line 9 delete "10 to 14" and insert "nine to
11".

Page 8, line 12 delete "15 to 20" and insert "14 to
16".

Page 8, line 20 delete "one to two" and insert "zero
to two".

Page 8, line 23 delete " tw to five" and insert "one
to three".

Page 8, line 26 delete "three to six " and insert "two
to four".

Page 8, line 29 delete "three to six" and insert "two
to four".

Page 9, line 1 delete "six to 10" and insert "five to
seven".

[ First amendnent ends. ]

and the other of which would nake the foll ow ng changes:

[ Second anendnent begins. ]
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Page 4, line 24, delete "eight"” and insert "seven"
Page 5, line 2, delete "11" and insert "10"

Page 5, line 10, delete "14" and insert "13"

Page 5, line 12, delete "20" and insert "19"

Page 5, line 19, delete "three" and insert "two"
Page 5, line 21, delete "four"” and insert "three"
Page 5, line 22, delete "seven" and insert "siXx"
Page 5, line 24, delete "10" and insert "nine"
Page 6, line 1, delete "two" and insert "one"

Page 6, line 2, delete "four™ and insert "three"
Page 6, line 4, delete "five" and insert "four"
Page 6, line 7, delete "two" and insert "one and a
hal f"

Page 6, line 22, delete "12" and insert "11"

Page 6, line 26, delete "16" and insert "15"

Page 6, line 28, delete "20" and insert "19"

Page 6, line 30, delete "30" and insert "25"

Page 7, line 2, delete "35" and insert "30"

Page 7, line 5, delete "40" and insert "35"

Page 7, line 12, delete "eight" and insert "seven"
Page 7, line 16, delete "14" and insert "13"

Page 7, line 18, delete "16" and insert "15"

Page 7, line 20, delete "20" and insert "19"

Page 7, line 23, delete "25" and insert "20"

Page 7, line 26, delete "30" and insert "25"

Page 8, line 1, delete "four™ and insert "three"
Page 8, line 4, delete "eight” and insert "seven"
Page 8, line 7, delete "14" and insert "13"

Page 8, line 9, delete "14" and insert "13"

Page 8, line 12, delete "20" and insert "19"

Page 8, line 20, delete "two" and insert "one and a
hal f"

Page 8, line 23, delete "five" and insert "four"
Page 8, line 26, delete "six" and insert "five"
Page 8, line 29, delete "six" and insert "five"
Page 9, line 1, delete "10" and insert "nine"

REPRESENTATI VE CGRUENBERG asked the committee to first |ook at
the aforenenti oned AJC nenorandum and offered his understandi ng
that it indicates that passage of SB 56 as currently witten
will result in those convicted of class B felonies individually
receiving 121 nore days of incarceration, and will result in
those convicted of class C felonies individually receiving 202
nore days of incarceration. He then noted that an e-nmail he's
received from Ms. Parker indicates that the average prisoner-
per-day cost anounts to approximately $113 per day in 2004-2005,
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and approximtely $110 per day in 2005-2006. Referring back to
the AJC nenorandum specifically a chart on page 3, he surm sed
that approxinmately 287 cases out of 11,271 cases wll involve
aggravating factors, and that the remaining cases wll be
subject to the ranges proposed in SB 56. This could possibly
result in each of the defendants in those remaining cases being
subj ect to t he af orement i oned I ncreases in days of
incarceration, thereby incurring the aforenentioned costs per
day for those extended periods of tine.

2:50: 36 PM

REPRESENTATI VE GRUENBERG gave an exanple of how each anendnent
woul d alter the proposed sentencing ranges, and said he woul d be
willing to offer either anmendnent as Anmendnent 10 if there were
support.

REPRESENTATI VE ANDERSON said he objects to both anmendnents
because he thinks they would be better addressed in the House
Finance Conmttee and because he agrees wth the ranges as
currently proposed in the bill

2:54: 55 PM
REPRESENTATI VE GARA distributed an anendnent - created by
Representative Berkowitz - that he said mght allow SB 56 to

address a problem with the current ethics law, and said that
al t hough he woul d not be offering the anendnent at this tine, he
want ed nenbers to consider the |anguage contained in it so that
they m ght discuss it when the bill is heard on the House fl oor;
t he anmendnent read [original punctuation provided]:

AS 11.56.850 is anended to read:

(a) A public servant conmmts the crine of
official msconduct if, with intent to obtain a
benefit or to injure or deprive another person of
a benefit, the public servant

(1) performs an act relating to the public
servant's office but constituting an

unaut hori zed exercise of the public
servant's official functions, know ng that
that act is unauthorized; [OR]

(2) knowingly refrains fromperformng a
duty which is inposed upon the public
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servant by law or is clearly inherent in the
nature of the public servant's office; or

(3) knowingly takes or w thholds official
action in order to affect a matter in which
the public servant has a substanti al

i nterest.

(b) Oficial msconduct is a class A
m sdeneanor .

AS 11.81.900 is anended by addi ng the foll ow ng:
"official action" neans a recomendation, decision,

approval , disapproval, vote, or other simlar action,
i ncluding inaction, by a public servant;

"subst anti al i nterest” means any sol e
proprietorship, partnership, firm corporation,
trust or other entity through which business for
profit or not for profit is conducted in which
the public servant or the public servant's spouse
IS

(1) an officer, director, trustee, partner,

enpl oyee, or holds a position of managenent;

or

(2) a holder of stock exceeding $5,000 or 1%

of any busi ness, whichever is |ess;

REPRESENTATI VE KOTT, turning the conmttee's attention to the
letter of intent that the Senate sent over with SB 56, asked Ms.
Parkes if the DO.L has a position regarding whether to include
the | anguage contained in the letter as a section of the bill.

M5. PARKES said that the DOL supports the |language in the letter
of intent, and suggested that the House may wish to adopt it as
wel | .

REPRESENTATI VE KOTT offered his understanding that the | anguage
in the letter of intent was going to be inserted as a section of
the bill. He said he would rather see that |anguage as part of
t he SB 56.

M5. PARKES, noting that the Senate decided to use a letter of

intent, acknowl edged that the House mght choose to do
ot herw se.
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2:57:40 PM

REPRESENTATI VE ANDERSON opined that a letter of intent
sufficient to guide the judicial branch.

woul d be

REPRESENTATI VE GRUENBERG opi ned that judges don't see letters of

intent, and so having the intent |anguage in the bill
| east meke it part of the uncodified | aw of the state.

woul d at

REPRESENTATI VE GRUENBERG nade a notion to adopt Amendnent [11],
to put the language contained in the letter of intent in the

bill as an intent section; Anmendnent [11] read
punctuation provided]:

Page 1 line 4 insert a new section 1

Sectionl. Legislative Intent

[original

It is the intent of the legislature in passing this
bill to preserve the basic structure of Alaska's
presunptive sentencing system which is designed to

avoid disparate sentences. Wth this bil

t he

| egi sl ature sets out a sentencing framework, subject
to judicial adjustnent for statutory aggravating or
mtigating factors that are determned in a nmanner

that is constitutional under the decision of the

u. S

Suprene Court in Blakely v. Wshington. The single
definite presunptive terns set out in current |aw can
unduly constrain the sentencing process, particularly
under the mandates of Bl akely v. Washington. Al though

t he presunptive terns are bei ng repl aced

by

presunptive ranges, it is not the intent of this bil
in doing so to bring about an overall increase in the
anount of active inprisonnment for felony sentences.

Rather, the bill 1is intended to give judges

t he

authority to inpose an appropriate sentence, with an
appropriate anmount of probation supervision, by taking

into account the considerations set out in
12.55. 005 and 12.55. 015.

CHAI R MGUI RE obj ected for the purpose of discussion.

2:58: 57 PM

AS

REPRESENTATI VE GARA asked whether the |anguage is the sane in

bot h Amendnent [11] and the letter of intent.
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REPRESENTATI VE GRUENBERG said it is.
2:59: 07 PM

REPRESENTATI VE ANDERSON said he is hesitant to enshrine intent
| anguage in statute, and prefers the letter-of-intent format.

REPRESENTATI VE GARA pointed out, however, that letters of intent

end up in mcrophiche files, and so often are never seen. By
placing the language in the bill as part of wuncodified |aw,
there is nore likelihood that it will be noticed and be easier
to find.

CHAIR MGU RE renpved her objection, and asked whether there
were any further objections to Anendnent 11. There bei ng none,
Amendnent 11 was adopt ed.

REPRESENTATI VE GARA, in conclusion, asked the PDA and the OPA to
review the |anguage of Anmendnent 4 to ensure that it does what
the conmttee intends it to do.

REPRESENTATI VE KOIT noved to report CSSB 56(JUD), as anended,
out of commttee wth individual recommendations and the
acconpanyi ng fiscal notes. There being no objection, HCS CSSB
56(JUD) was reported from the House Judiciary Standing
Commi ttee.

CHAIR McGUIRE noted that Representative Kott would be excused
fromthe next House Judiciary Standing Conmttee neeting.

ADJ OQURNMVENT
3:02: 01 PM

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:02 p.m
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