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LI NDA W LSON, Deputy Director

Central Ofice

Publ i c Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of SB 56, relayed the
PDA's concerns with Sections 1, 7, 11, 26, and 30-31, and spoke
i n support of proposed changes.

TODD SHARP, Li eut enant

D vision of Alaska State Troopers

Department of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of SB 56, testified in
support of the bill, provided comments regardi ng Sections 26 and
30-31, and responded to questions.

JOSHUA FI NK, Public Advocate

Anchorage O fice

O fice of Public Advocacy (OPA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of SB 56, relayed the
OPA's concerns with Sections 1, 6-7, and 11, and suggested
changes.

SI DNEY K. BI LLI NGSLEA, Attorney

Al aska Acadeny of Trial Lawyers (AATL)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of SB 56, relayed her
concerns with the bill, and suggested elim nating Section 2.

DOUG WOOLI VER, Admi ni strative Attorney

Adm nistrative Staff
Ofice of the Adm nistrative Director
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Al aska Court System (ACS)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
56.

PORTI A PARKER, Deputy Conm ssi oner

Ofice of the Conm ssioner - Juneau

Depart ment of Corrections (DOC)

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of SB 56 and in the
renoval of Section 6, and responded to questions.

SUSAN PARKES, Deputy Attorney Ceneral

Crimnal Division

Ofice of the Attorney Ceneral

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 56.

REPRESENTATI VE RALPH SAMUELS

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of SB 56, spoke as the
sponsor of HB 78, conpanion bill to SB 56.

ACTI ON NARRATI VE

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:11:05 PM Represent ati ves
Dahl strom Gara, |[Guenberg], Anderson, Coghill, Kott, and
McCGuire were present at the call to order.

SB 56 - CRI M NAL LAW PROCEDURE/ SENTENCI NG

[ Contains reference to HB 78, conpanion bill to SB 56.]
1:12: 00 PM

CHAIR McGU RE announced that the only order of business would be
CS FOR SENATE BILL NO 56(JUD), "An Act relating to crimnal |aw
and procedure, crimnal sentences, and probation and parole; and
providing for an effective date."”

CHAIR Mc@QU RE noted that SB 56 would becone the vehicle in lieu

of the conpanion bill, HB 78, which had been heard at a prior
House Judiciary Standing Comrittee neeting.
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1:13: 15 PM

REPRESENTATI VE ANDERSON noved to adopt CSSB 56(JUD) as the
wor ki ng docunent . There being no objection, CSSB 56(JUD) was
before the committee.

1:13: 56 PM

LI NDA WLSON, Deputy D rector, Central Ofice, Public Defender
Agency (PDA), Departnent of Admnistration (DOA), after noting
that she'd previously provided comments on HB 78, relayed that
with regard to SB 56, she wanted to talk about a problem with
Section 11 that was overlooked as the bill noved through the
Senate and about a proposed anendnent that should fix it. As
witten currently, Section [11l] would elimnate the opportunity
to get a Suspended Inposition of Sentence (SIS), a tool conmonly
used for first time class B and C felony offenders. She
remarked that the good thing about an SIS is that if a person
convicted of that type of felony succeeds in neeting all the
conditions set forth in his/her sentencing, the felony will be
taken of his/her record. Referring to the aforenentioned
proposed anendnent, she offered her belief that adoption of it
will allow an SIS to be granted to those convicted for the first
time of a class C felony or sone class B felonies. She relayed
that the PDA is in support of that proposed change, but
cautioned that if the legislature noves too quickly on conplex
| egislation, it won't get the attention it deserves.

M5. WLSON nentioned that she'd submtted a nenorandum to the
commttee regarding the PDA s constitutional concerns regarding
Sections 1, 7, 26, and 30-31. O fering her understanding that
the representative from the Ofice of Public Advocacy (OPA)
woul d be addressing Sections 1 and 7, she pointed out that
Sections 26 and 30-31 would authorize a police officer to detain
a parol ee/probationer on suspicion of recent violations of
parol e/ probation w thout getting any directions to do so from
the individual's parole/probation officer. She opined that
these sections wll engender constitutional problens because,
even though exceptions to the constitutional protection against
unreasonabl e searches and seizures have been carved out for
parol e/ probation officers, these exceptions have not been
extended to police officers.

M5. WLSON, in conclusion, made reference to the 1977 Al aska
Suprenme Court case, Roman v. State - cited in her nenorandum -
as illustrative of the potential constitutional problens wth
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Sections 26 and 30-31, specifically that it woul d be
unconstitutional to allow a police officer to detain or arrest a
par ol ee/ probationer for a believed violation if that wviolation
did not constitute an independent crinme or if the officer was
not acting at the direction of the person's parole/probation
of ficer. She then relayed that she was available to answer
questi ons.

REPRESENTATI VE ANDERSON, surmising that the PDA would prefer
that those sections of the bill be renoved, asked whether the
Division of Alaska State Troopers would prefer that they remain
inthe bill.

TODD SHARP, Lieutenant, Division of Alaska State Troopers,
Departnent of Public Safety (DPS), said yes.

REPRESENTATI VE GARA noted that in Alaska, an SIS requires that a
person admt to the conviction but can relay that it has been

suspended. In other states, however, a person can claim to
never have been convicted as long as he/she neets certain
criteria. He suggested that if the legislature would like to
change Alaska's current SIS statute to be nore like that of

other states in that regard, then such mght be done via a
change to SB 56.

1: 22: 47 PM

JOSHUA FI NK, Public Advocate, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Departnent of Adm nistration (DOA), opined that
overall, SB 56 greatly ratchets up sentences and increases
disparity anmong them and that the (indisc. - problens wth
t el econference sound) sentencing structure was set up to avoid
the latter. He suggested that the |egislature should consider
establishing a sentencing commssion to |ook at how Al aska
sentences its defendants conpared to other states. Nonethel ess,
he renmarked, he does support a presunptive-range approach, but
thinks the current presunptive terns should have been used as
the mdpoint of the proposed ranges, not as the |ow end. As
currently witten, SB 56 gives judges the discretion to increase
sentences upward from the current presunptive sentence w thout
finding any aggravators, but nust find mtigators in order to
decrease sentences. Such will result in |onger sentences across
the board, and violates the spirit of Blakely v. Washi ngton, 124
S. C. 2531 (U.S., 2004), he opined.

MR. FINK offered his belief that in Blakely, U 'S. Supreme Court
Justice Anthony Scalia has said that the jury should find the
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facts that increase one's sentence, because that is the people's
check on the judiciary. By only allowing judges to increase
sentences over the current presunptive terns wthout any
aggravating factors but not allowing them to decrease them SB
56 does an end run around Bl akely and usurps the function of the
jury as envisioned and announced by the U S. Suprene Court under
Justice Scalia' s opinion, he remarked. Mor eover, he predicted,
gi ving what he characterized as a w de range of sentences wl
result in greater disparity in sentencing.

MR. FINK suggested that the solution would be to create much
narrower ranges of sentences using the current presunptive terns

as the mdpoint. Such will result in a nuch fairer approach,
and will decrease disparity in sentencing and grant judges the
discretion to nove either upward or downward from the current
presunptive term based on the "Chaney criteria" - statutory

gui del ines based on the 1970 Al aska Suprene Court case, Chaney
v. State - which are statutorily set out in AS 12.55.005(1)-(7):

(1) the seriousness of the defendant's present
offense in relation to other offenses;

(2) the prior crimnal history of the defendant
and the likelihood of rehabilitation;

(3) the need to confine the defendant to prevent
further harmto the public;

(4) the circunstances of the offense and the
extent to which the offense harned the victim or
endangered the public safety or order;

(5 the effect of the sentence to be inposed in
deterring the defendant or other mnmenbers of society
fromfuture crimnal conduct;

(6) the effect of the sentence to be inposed as a
community condemmation of the crimnal act and as a
reaffirmation of societal norns; and

(7) the restoration of the victim and the
comunity.

MR. FINK offered his thought that the proposed sentencing ranges
currently listed in SB 56 are sinply a starting point, and asked
the commttee to take a hard | ook at those ranges and consider
narrowi ng them as he's suggested. He then offered his belief
that Section 1 is potentially unconstitutional for a nunber of
reasons, and quoted from the 2002 Al aska Suprene Court case,
Mall oy v. State [original punctuation as provided by M. Fink]:

Donl un accurately pr esaged Apprendi's hol di ng
aggravating facts nust be charged [in the indictnment]
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and proved beyond a reasonable doubt to the jury when
their existence would allow or require the court to
inpose a sentence exceeding the rmaxinmum otherw se
aut hori zed.

MR. FINK therefore surmsed fromthis statenent and from anot her
of Justice Scalia's statenents in Blakely that if a judge wants
to go outside a presunptive sentencing range, then the
justifying factors nust be included in the indictnent and proved
to the jury, and that to do otherwi se would violate both Ml oy
and Bl akely. Wth regard to Section 6, he opined that it
constitutes an wunconstitutional delegation of power from the
judicial branch to the executive branch. Wth regard to Section
7, he opined that it 1is also unconstitutional as currently
drafted, because currently, under AS 12.55.120 and Rule 215 of
the Alaska Rules of Appellate Procedure, a defendant may not
seek a sentence review as of right if his/her sentence is under
two years. However, the defendant may petition the [Al aska]
Suprene Court for discretionary review.

MR. FINK went on to note that that statute has been upheld in
Rozkydal v. State, a 1997 Al aska Court of Appeals case, and that
the court did so by making a distinction between the right to

review and a discretionary petition for review Thus, if a
sentence is under two years, one doesn't have the right to
appeal but does still have the right to petition, and so there
would be no violation of due process. However, the court in

that case went on to say that if a jurisdictional statute was
construed as prohibiting the court fromreviewng any ruling in
a crimnal case except those rulings expressly made appeal abl e,
then that statute would raise serious constitutional problens
under Article 1V, Section 2, of the Alaska State Constitution
which states that the supreme court is the highest court in the
state with a final appellate jurisdiction.

MR. FINK characterized Section 7 as attenpting to take away that
appellate jurisdiction by taking away the right to petition, and
predicted that for this reason, Section 7 will be found to be
fairly wunconstitutional. Also with regard to Section 7, he
offered his understanding that the Departnent of Law (DOL) has
stated that it wants to make mniml changes to Alaska's
sentencing structure so as to preserve it as nuch as possible
while conplying with Blakely. |If that is the case, however, why
change the current statute regarding when a sentence can be
appeal ed? That statute is not tied to presunptive sentencing
and thus does not need to be anended to conmply with Bl akely, he
opined, since it sinply provides a right to appeal for
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excessiveness if one's sentence is over two years. He asked the
commttee to consider deleting Section 7. Referring to Section
11, he offered his belief that it elimnates the court's ability
to inpose a suspended sentence or grant an SIS, and that the DOL
has a proposed anmendnent that woul d change that.

MR. FINK then suggested that the commttee consider anending the

bill to provide the courts with a mtigator when [the defendant]
suffers from a nental defect - for exanple, fetal alcohol
spectrum disorder (FASD). He recommended the follow ng
| anguage, "If one has a nental defect, such as fetal alcohol

syndronme, that is insufficient to constitute a conplete defense
but would significantly affect the defendant's conduct, the
court may consider it in sentencing", and then adjust the
sent ence downward. He offered his belief that many judges want
this type of mtigator because it would allow them to nore
justly sentence the nentally ill, of which there are many in
Alaska and who are not as culpable as those with full nental
facul ties. He relayed that his suggested anendnent is nodel ed
after the Ilanguage currently in AS 12.55.155(d)(3) with sone
nodification so that it pertains to "nmental defect”, and
characterized it as providing an inportant mtigator.

1: 33: 47 PM

MR. FINK al so suggested that the commttee consider anending the
bill to provide a mtigator for a defendant who is actively
participating in or has conpleted treatnent relevant to the
of fense before sentencing; for exanpl e, subst ance abuse
treatment or anger managenment courses. Actively participating
in treatnment prior to sentencing indicates the defendant's
willingness to be reformed, and this should be encouraged as a
matter of public policy. To sone extent, obtaining such
treatnent is now recognized by the courts; when a defendant
enters a residential treatnment program prior to sentencing,
he/ she can count that time against his/her jail time. This is a
recognition that treatnent should be encouraged, and is a better
way than incarceration to address many of the state's crine
probl ens. To address the argunent that defendants can sinply
receive treatnent at Departnent of Corrections' facilities, he
poi nted out that such treatnent opportunities are very limted
and are only available after sentencing, and characterized that
argunent as mxing apples and oranges. Making treatnent a
mtigating factor rewards defendants who seek help on their own
bef ore sentencing, and should be encouraged, he concl uded.

1: 34: 52 PM
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CHAIR McGQU RE confirned that there is an anmendnment forthcom ng
regarding Section 6, and surmsed that there wll be further
di scussion regarding section 7. She said she agrees with M.
Fink on the issue of having a mtigator for a nental defect, and
asked hi m whet her he wanted to define nental defect in any way.

MR. FINK suggested that perhaps others nay be able to better
address that issue, but suggested naking any definition somewhat
broad and then allow ng the judge discretion.

CHAIR McGQU RE noted that judges are not required to consider
mtigating factors when sentencing. On the issue of providing a
mtigating factor for those seeking treatnent, she relayed a
concern she's heard that after hearing about such a mtigator, a
defendant might sinply get treatnent in order to |ower his/her
sent ence, though such m ght not necessarily be a bad thing. She
mentioned her concern with regard to defining "treatnment",
indicating that she wouldn't want a defendant have his/her
sentence mtigated for participating in a program that doesn't
meet certain criteria.

MR,  FINK acknowl edged that point, and suggested that an
anendnent regarding this issue could reflect that one mnust be
actively participating in a recognized treatnent program and
must remain in conpliance with it. Judges nust be convinced
that the defendant is doing everything possible to receive
treatment, he remarked, and nentioned that such is done now with
regard to al cohol related crines.

CHAIR MGQURE said she is inclined to support M. Fink's
suggested anmendnents, since they would sinply be putting current
policy into statute. She remarked that a staggering nunber of
people in the DOC system are nentally ill. On the issue of
providing a mtigator for seeking treatnent, she pondered
whet her such a mtigator should be witten so as to nake it
clear that treatnment received before a crine is commtted would
not qualify.

MR. FI NK acknow edged that point.

1: 39: 53 PM

REPRESENTATI VE GARA asked M. Fink his opinion with regard to
whether requiring a judge to issue a finding when increasing a

sentence will help keep sentences closer to what they are under
the current sentencing schene.
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MR. FINK opined that it would, and offered his understanding
that judges currently are required to make findings under the

Chaney criteria. He surmsed that the drafter, in using the
| anguage currently in Section 7, is attenpting to avoid the
problem of a judge making "aggravator-like" findings. He
el abor at ed: "If that's the case, naybe that could be nore

specific if this language is kept, because | don't think you can
get away from requiring that the judge make Chaney criteria
findings; ... you have to nmake findings so that it would be
reviewabl e on a petition (indisc.)."

REPRESENTATI VE GARA asked whether it would be constitutional for
the law to say that a judge could use Chaney criteria findings
to increase a sentence.

MR. FI NK opi ned that such wouldn't create a Bl akely problem

REPRESENTATI VE GARA surmised that such would keep the |aw
simlar to what is nowwth regard to sentence | engths.

1: 43: 19 PM

SI DNEY K. BILLI NGSLEA, Attorney, Al aska Acadeny of Trial Lawyers
(AATL), nentioned that her coments would echo those of M.
Wlson and M. Fink, and characterized SB 56 as an end run
around the intent of Blakely and the "follow up" cases - United
States v. Booker and United States v. Fanfan, which deal wth
federal sentencing guidelines - in that it is about increasing
penalties to convicted people while decreasing the governnment's
burden of proof to acconplish those increases in penalties. As
currently witten, she opined, SB 56 strips appeals of
sentences, denies SISs, and denies periodic sentencing in sone

cases. Wth regard to the acconpanying letter of intent, she
remarked that although it denies that the effects of the
[legislation] are intentional, the effects clearly are not

accidental, since "the nunbers" were deliberatively placed in
the bill.

M5. BILLINGSLEA opined that the sentencing ranges currently
proposed in SB 56 don't take into account the mninmm range of
presunptive sentencing; in fact, she added, they don't appear to
be addressed at all. Currently under [proposed] AS 12.55. 155,
the sentencing court can decrease the presunptive terns down by
50 percent in instances where the presunptive terns are nore
than four years, but nust prove statutory mtigators by clear
and convi nci ng evi dence. In contrast, however, the sentencing

HOUSE JUD COW TTEE -10- January 31, 2005



court, wunder proposed AS 12.55.155, can inpose four-year and
two-year increases - depending on the crinme - wusing only a
preponderance of the evidence standard or a finding under the
Chaney criteria. She opined that if SB 56 were to not increase
penalties and only conmply wth Blakely, it should have a
sentencing range that goes down to the statutorily mtigated
mnimum which would be 50 percent of current presunptive
sentences exceeding four years, and goes up one to two years
above current presunptive sentences.

MS. BILLI NGSLEA, offering an exanple, referred to Section 8, and
suggested that the |anguage being changed in subsection (c)(1)
should set a range of two and half years up to five, six, or
seven years. She said she recogni zes, however, that that may be
sonewhat distasteful to those who want to increase penalties,
but it would be consistent with the concept that findings of
fact will no longer be required in order to increase penalties
by a certain nunber of years. She suggested, though, that it
would be a good idea to put in Section 7 |anguage specifying
that the court needs to make [Chaney criteria] findings, as has
just been discussed by Representative Gara and M. Fink.

MS. BILLINGSLEA then referred to Section 2, specifically the
| anguage being added regarding periodic sentencing that says:
", but only if an enploynent obligation of the defendant
preexi sted sentencing and the defendant receives a conposite

sentence of not nore than two years to serve". She said that
she is not particularly opposed to the latter half of that
| anguage, but opined that if the goal is to encourage

rehabilitation, then it is not necessary to add the stipulation
that the enploynent obligation preexisted sentencing. Sonetines
peopl e, especially young people, need a wakeup call, and so when
they're arrested and charged with a crinme and prosecuted for
one, that's sonetinmes what it takes to wake them up and nake

them responsible citizens. And sonetines bail conditions and
the restrictive living that they go through pre-sentencing
causes them to clean up their lifestyles and get |obs. Such

peopl e shouldn't be penalized for getting a job during the
course of their prosecution, and by allowing them to stay
enpl oyed, it al so encourages the paynent of fines and penalties;
she therefore suggested that the |anguage regarding preexisting
enpl oynment obligations should be elim nated.

1:49: 34 PM

REPRESENTATI VE GRUENBERG asked her to comment on the letter of
i ntent.
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MS. BILLINGSLEA said she'd not yet read it but has listened to
Ms. Parkes's comments regarding it.

REPRESENTATI VE GRUENBERG said his concern is that since it is

only letter of intent, judges, |awers, prosecutors, and
defendants wll seldom see it, thus he intends to offer an
anendnent inserting the intent |anguage into the bill so that it

goes into the uncodified section of |aw
V5. BI LLI NGSLEA repli ed:

If, in fact, the letter of intent says what M. Parkes
suggested that it says, which is, this bill is
intended to address Blakely and not intended to
increase the sentences, | think that ... sets up a
cognitive dissonance, in ny mnd, because it doesn't
say what it does. ... The fact of the nmatter is, it
i ncreases sentences across the board for people
convicted of crinmes in Alaska and it renoves sone of
the rights and renedi es that they have.

REPRESENTATI VE GRUENBERG nentioned that he'd be offering other
anendnents as wel | .

1:51: 47 PM

DOUG WOOLI VER, Adm nistrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Drector, Al aska Court System
(ACS), remarked that there are a variety of solutions to "the
Bl akely problent that the |legislature could consider. He
relayed that the ACS does have concern with Section 6 - which
grants probation officers the authority to set conditions of
probation - in that it constitutes a significant departure from
current practice, but he is expecting that concern to be
addressed via a forthcom ng proposed anendnent which would
del ete Section 6. He noted that Section 11 also gives the ACS
concern in that it appears to contain a drafting oversight, one
that would elimnate the authority to grant SISs in a whole
variety of cases for which the courts still wish to able to
grant SISs; he offered his belief that that concern, too, wll
be addressed via a forthcom ng proposed anmendnent.

MR, WOOLIVER nmentioned that the ACS does not yet know what
inpact SB 56 will have on the ACS, noting that the Blakely
decision is responsible for nost of the inpact the ACS wll
experi ence. He remarked that it's hard to gage the bill's
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fiscal inpact. Wthout the bill, wunder Blakely, all cases
i nvolving aggravators would go to trial; with the bill, there
will be a presunptive range, and so the ACS might still see
cases involving aggravators that it would not previously have
seen pre-Blakely. He suggested that under the bill, there m ght
be incentives to settle because the penalties will be greater
t hough there mght also be fewer incentives to settle for the
same reason

MR. WOCLI VER noted that years ago, when the state first got rid
of all plea bargaining, the Al aska Judicial Council (AJC
conducted a study on the inpact of that change and, according to
his understanding, determined that initially there was a
statistically significant increase in trials, but that changed
within a year or so, with the nunber of trials decreasing to

what it was before the change. He suggested that sonething
simlar mght occur after the adoption of SB 56. He rel ayed
that if the ACS does see a significant increase in the nunber of
trials as a result of SB 56, it will seek additional funds via

t he regul ar budget process in order to offset costs.
1:55: 00 PM

LI EUTENANT SHARP noted that he'd recently spoken in support of
HB 78 and provided testinony regarding the 2004 Al aska Court of
Appeals case, Reichel v. State, which he characterized as
illustrative of the need for the changes proposed via Sections
26 and 30-31 of SB 56. He said that the DPS supports SB 56

Sections 26 and 30-31 address a police officer's role in
detai ni ng probationers/parolees. The proposed |anguage outlines
a good standard, he opined, for police officers to follow in
i nstances such as presented in the Reichel case; the proposed

| anguage specifies that a police officer "may" - rather than
"shall" - detain a probationer/parolee but would first be
required to have a "reasonable suspicion" that a violation of
probation/ parole conditions has occurred. Al so, the proposed

| anguage specifies that a police officer nust have probable
cause before he/she can arrest a probationer/parolee wthout a
warrant .

LI EUTENANT SHARP sai d t hat unfortunately, many
probati oners/parolees violate <conditions of their release.
Police officers are on the street every day in Alaska, and often
serve as the eyes and ears of parole/probation officers. He
offered his belief that SB 56 provides a hel pful tool for police
officers as they strive to protect the communities and citizens
of Alaska, and that it wll aid probation/parole officers in
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their efforts to have probationers/parolees neet conditions of
rel ease. A quick revocation of probation/parole is many tines
exactly what is needed to help with rehabilitation - it gets the
person to rehab quickly, it gets them off the street, and it
sends a nessage that they nust conply with their conditions of
release or they wll have the privilege of probation/parole
taken fromthem

REPRESENTATI VE ANDERSON surm sed that Sections 26 and 30-31
provide police officers wth flexibility wunder reasonable
par anet ers.

LI EUTENANT SHARP concurred with that summati on

REPRESENTATI VE GRUENBERG asked whet her Sections 26 and 30-31 are
grounded i n Bl akel y.

LI EUTENANT SHARP of fered his understandi ng that they are not.

CHAIR MGU RE acknow edged that these sections constitute a
fundanental policy change that doesn't cone under Bl akely.

2:00: 12 PM

PORTI A PARKER, Deputy Commi ssioner, Ofice of the Conm ssioner -
Juneau, Departnent of Corrections (DOC), said that the DOC
supports the |egislation. Wth regard to Section 6, she said
that it was intended to codify the DOC s current practice, but
the |anguage goes too far and is problematic, so the DOC
supports its renoval at this time so as to give the DOC an
opportunity to work with other nmenbers of the crimnal justice
system in creating proper |anguage. The DOC does not want to
substantially change [its current practice] or increase its
authority, she assured the commttee; rather, it merely wants to
enforce conditions of probation as officers of the court.

M5. PARKER referred to the section pertaining to periodic
sentencing [Section 2], and said that that section is very
inportant to the DOC because, from a nanagenent point of view,
one of the problens with periodic sentencing is that it requires
the DOC to "book in, release, book in, release,” whenever the
court orders periodic sentencing. It is basically a court-
ordered furlough, and the DOC is not involved in assessing the
risk the offender presents when released into the conmunity nor
is hel/she under any supervision. Periodic sentencing is very
probl ematic from a popul ati on managenent perspective and is al so
very di sparate between of fenders.
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M5. PARKER noted that the Alaska Court of Appeals has narrowed
the aforenentioned problem substantially via the 2002 State v.

Fel i x decision. However, because sonme judges are still inposing
periodic sentencing, Section 2 wll help further |imt its
i nposition. She said that it is not a huge problem but does
occur 2-10 tinmes a year. In conclusion, she said that the DOC

strongly supports Section 2, as well as Sections 26 and 30-31
whi ch pertain to police officers' ability to detain and question
probationers, because it thinks that those proposed changes w ||
benefit the comunity as a whole, particularly in rura
communities where Village Public Safety Oficers (VPSGCs) - under
special statutory authority - work closely with probation/parole
of ficers to provide supervision of probation/parol ees.

2:05:15 PM

M5. PARKER, in response to questions, relayed that the DOC has
submtted zero fiscal notes for the first five years under SB
56; that when considering a bill's fiscal inpact, the DOC | ooks
at the potential overall inpact on the entire departnent; and
that the DOC cannot predict how many cases will be subject to
charge bargaining and thus result in a sentence of fewer years,
and so therefore it cannot determ ne whether the sentences
i mposed under SB 56 will be substantially different than those
i nposed currently.

REPRESENTATI VE GARA referred to the |anguage change proposed on
page 6, line 26 - "12 to 16 [10] years"” - and noted that the | ow
end of the proposed range is two years nore than the current
sentence. He asked whether that is a typo. If it isn't a typo,
he questioned, why isn't the DOC anticipating an increase in
costs associated with this increase in sentence |ength.

MS. PARKER offered her belief that that |anguage is not a typo,
and suggested that the DOL could better address that issue.

CHAIR MGQUI RE nentioned that the bill's fiscal inpact will be
further considered in the House Fi nance Conmmittee.

2:09: 27 PM

SUSAN PARKES, Deputy Attorney General, Crimnal D vision, Ofice
of the Attorney General, Departnent of Law (DOL), explained that
t he | anguage change proposed on page 6, line 26, is not a typo.
She referred to a chart in nenbers' packets that conpares the
current presunptive ternms with the presunptive ranges proposed
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in SB 56. In general, the proposed presunptive ranges start
with the current presunptive terns, but in instances where the
DOL felt that logically the sentences should be nore substanti al
to begin with - such as for a first tinme conviction of an
uncl assified felony sex offense involving the use of a weapon or
resulting in a serious injury, as referenced on page 6, |line 26,
or a second conviction of a class A felony sex offense, as
referenced on page 7, line 18 - the ranges start tw years
higher than the current presunptive term In both the
af orenenti oned instances, and in only those two, the presunptive
termis 10 years, but the bill proposes a range of 12-16 years;
she indicated that the DOL felt that these changes woul d provide
consistency within the new sentencing schene, and that the
current lower presunptive ternms for those tw types of
convictions didn't seem to nake sense and were thus the result
of an oversi ght.

REPRESENTATI VE GARA characterized the increase in sentences for
those two types of convictions as a policy call, but indicated
that the increase doesn't nmake sense.

M5. PARKES agreed that the increase is a policy call, and
suggested reviewing the chart to gain a better understandi ng of
why the DOL felt the proposed increase to be in order given that
both the current presunptive term and the proposed range for a
first time conviction of a class A felony sex offense involving
the use of a weapon or resulting in a serious injury - as
referenced on page 7, line 16 - is 10 years and starts with 10
years, respectively.

2:17: 22 PM

M5. PARKES turned attention to Section 7, and opined that it
does not deny the right to appeal, that instead it just says
that if one's sentence falls within the |egislatively-designated
standard range, then the sentence my not be reversed as
excessi ve. She suggested that the |language is attenpting have
the |legislature, rather than the court of appeals, set
sentenci ng ranges. She went on to say:

The concern here ..., and the concern with sonme of the
| anguage that's been offered regarding findings, is
that we will in fact find ourselves in another Bl akely
si tuation. W're setting up ranges, and the new
schene gives the judge the discretion to set within
t he range. Now, we anticipate [that] anyone who gets
hi gher than the bottom of the range nmay want their

HOUSE JUD COW TTEE -16- January 31, 2005



sentence reversed as excessive. And we believe ...
in drafting this, that it is constitutional for the
| egislature to say, "If your sentence falls wi thin our
standard range, it's not excessive;, we've nade that
policy call." If you set up language to say to a
judge, "You nust make findings [in order] to go higher
in this range than the very bottom™" | do believe you
are possibly creating a Blakely problem and 1 think
that was in sonme other testinony.

REPRESENTATI VE COGHI LL asked under what circunstances a person
coul d [appeal a sentence].

M5. PARKES said that a review would be possible if there was
sone procedural error, if there was an argunent that the judge
considered information that wasn't properly presented, if the
judge wouldn't consider information that the defendant felt
should have been considered, or if the defendant proposed a
mtigator that the judge didn't find. In other words, any
appellate issue other than excessiveness can be raised. She
mentioned that Rozkydal v. State, a 1997 Al aska Court of Appeals
case, would not be affected by the |anguage in Section 7.

CHAIR McGU RE pointed out that a judge already has to nake
findings that are consistent with the Chaney criteria, and
remarked that there is a concern that if it is not nade
abundantly clear that a sentence falling within the range set by
the |egislature cannot be reversed on the grounds that it is
excessive, then the state could find itself dealing wth another
Bl akel y probl em

2:22: 27 PM

REPRESENTATI VE COGHI LL asked whether Chaney criteria can be
appeal ed.

MS. PARKES offered her belief that under current |aw, |udges do
make findings pursuant to the Chaney criteria, and so requiring
sonething generic like that to justify the sentence should not
run afoul of Bl akely. A problem would only arise, she
suggested, if findings are required in order to go above the
bottom of the proposed ranges.

2:23:32 PM
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REPRESENTATI VE GRUENBERG surm sed, then, that under the |anguage
in Section 7, a sentence cannot be reversed as excessive even if
one clains that it is excessive under Chaney criteria.

REPRESENTATI VE GARA rermarked that there are two parts to Section
7, and offered his belief that one part says that a person can
no | onger appeal a sentence as excessive if it falls within the
range established by the legislature, and that the other part
says that a judge no longer has to issue findings to justify an
i ncreased sentence as long as it falls within that range. The
appeal right being taken away is the right of person to say, "I
think ny sentence [is] too long"; however, that really is a
person's main reason to appeal a sentence - it's the crux of the
appeal . He mentioned that he will be offering an amendnent to
delete section 7, and that the drafter has relayed to him that
even without Section 7, the bill will still conply with Bl akely.

REPRESENTATI VE GARA, referring to the part of Section 7
pertaining to a judge no longer having to issue findings in
order to increase sentences within the range, said:

| think what people are saying is, we don't want
judges to go on the record and say why they increased
a sentence, because they mght say something that the
United States Suprenme Court has said they're not
allowed to consider. And by putting it on the record,
we mght see that they violated Blakely. And so we'll
just let them not say why they're increasing a
sentence; we'll let them keep that secret. As long as
they keep it secret, nobody will be able to say they
considered sonething that the [U S ] Suprene Court
said they weren't allowed to consider ... [under]
Bl akel y.

| think that would be an awful thing for us to do, to
say judges can secretly violate the United States
Constitution by not telling us why they're going to
increase a sentence and, therefore, "W're going to
relieve you of the burden of putting your findings on

the record.” In this range, between 5-8 or 7-11
[years], the [U S.] Suprenme Court has said judges can
consider certain factors - they're generally the
Chaney factors - [but] they can't consider any of
those 30 factors in our aggravators. If you want to
use any of those aggravators, you have to go and do a
jury trial
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But you [can consider] these limted things that don't
require these extra aggravator findings. So the
United States Suprene Court really canme in and they
said, "Look, the easy way to do this is, anything over
the presunptive term go to a jury if you want
sonething nore." W're going to say to judges, "Well
you can do nore than the presunptive term" we're
going to give them sone flexibility - and that's okay,
| don't mnd doing that - but they're still not
allowed to consider these extra factors that the
United States Suprenme Court has said you have to go to
a jury to prove. [Judges will only be able to use]
t he Chaney factors.

So I think the subtext of what's going on is, | think
people are worried that if a judge is required to put
their findings on the record to increase a sentence,
then the ~court of appeals mght find out they
considered things they weren't allowed to consider.
Well | think that's the exact reason why they shoul d
put that on the record; they shouldn't be considering
things they're not allowed to consider. They shoul d
l et us know what they're considering. If they're
considering factors the United State Suprene Court
said you're not allowed to look at, well that's now on
t he record.

CHAIR MGURE pointed out that it 1is the legislature's
prerogative as policy nmakers to decide what presunptive sentence
they mght choose to assign to a particular crine. And so it
would be perfectly conpliant with Blakely as well for the
| egislature to forgo using the proposed ranges and sinply use
t he highest nunber in those proposed ranges, to sinply say, for
exanple, "W find that for a first offense felony with a weapon
it's going to be 12 years." The legislature could then also put
the onus on judges to ook at mitigators in order to reduce the
sent ence. She offered her belief that there is not sone
insidious plot [to increase sentences]; rather, the legislation
offers a way to conply with Blakely and still get at the
underlying policy goals that this |egislature has set. She
surm sed that nenbers would agree that having a separate tria
for every aggravator is inpractical froma fiscal standpoint.

REPRESENTATI VE GARA agreed wth that point, but said the
commttee should consider that one of the purported goals of the
bill is to not increase sentences, to cone up wth, as nuch as
possi ble, something that 1looks |ike the existing sentence
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structure. Therefore, he indicated, even though the legislature
has the authority to increase sentences, it should forgo doing
so wthout careful individual consideration of each proposed
sentence increase. He suggested that they delete section 7,
surmsing that doing so will add accountability to the system
because it is  better for judges to say why they are
[increasi ng/ decreasing] a sentence. Deleting Section 7 wll
| eave the current appeal rights in place, particularly the basic
right to appeal a sentence on the grounds that it is too |ong.
Wth the deletion of Section 7, he remarked, he would [Dbe

willing to] give the DOL what it wants with regard to increasing
sentences as the bill currently proposes, since accountability
protections will be in place.

REPRESENTATI VE GARA rel ayed that he'd spent several days working
with Legislative Legal and Research Services, the OPA and the
PDA to cone up with a way to acconplish "these two goals and not
violate Blakely," and the response he got from all he talked
with was that Blakely won't be violated by requiring courts to
issue findings and by allowing the right to appeal [a sentence
as excessive].

2:31: 58 PM

M5. PARKES said she supports Chair MQ@iire's comments regarding
the legislature's authority to set ranges, and offered her
belief that once ranges are set, no further findings are
required, that in fact, if the bottomof the range is set as the
standard wi thout findings of any type, [then issuing findings]
woul d be runni ng afoul of Bl akely.

2:32:48 PM

REPRESENTATI VE RALPH SAMUELS, Al aska State Legislature, speaking
as the sponsor of HB 78, conpanion bill to SB 56, nade coments
regarding the original version of SB 56 and current |aw. He
opined that CSSB 56 provides judges with a lot of latitude, and
that if [Section 7 is renoved], then every single case will be
appeal ed, which will engender fiscal repercussions. [ Victins]
have rights too with regard to sentencing issues, he pointed
out . Representative Sanuels said he would oppose any anendnent

deleting Section 7, and offered his belief that the sponsor of
SB 56, Senator Gene Therriault, Alaska State Legislature, would
oppose it as well.

2:34: 07 PM

HOUSE JUD COW TTEE - 20- January 31, 2005



REPRESENTATI VE COGHI LL offered his belief that a |ot of cases
are "charge bargained,"” that such is troubl esonme because victins
al so feel the weight of charge bargaining, and that it's a huge
I ssue. He relayed his wunderstanding that charge bargaining
doesn't even occur until a person has been found guilty, and
that at that tinme a judge has the ability to find mtigators.

MS. PARKES concurred.

REPRESENTATIVE COGHI LL said it seens |ike wunder SB 56, a
def endant has significant rights all during the process.

M5. PARKES, in response to a question, said that if the state
has entered into a plea agreenent with a defendant, the judge
can reject it.

REPRESENTATI VE COGHI LL opi ned that the proposed sentencing range
does not seem excessive as long as the right to appeal is not
done away wth except on the grounds that a sentence is
excessi ve.

MS. PARKES concurred with Representative Coghill. She poi nted
out that if a judge finds aggravators and inposes a sentence
above the standard range, then the limtation proposed in

Section 7 regardi ng appeal s woul d not apply.
2:38: 02 PM

REPRESENTATI VE ANDERSON opined that the bill doesn't have to
address only Bl akely.

REPRESENTATI VE GRUENBERG said he doesn't have a problem wth
"these" provisions being in the bill as long as there is
adequate opportunity to consider the ramfications of each
particul ar section.

CHAIR MGQJURE nentioned that the commttee would soon be

addressi ng proposed anendnents. She relayed that one of her
concerns about the letter of intent is that it should reflect
that the bill is doing nore than just conplying wth Bl akely.

She posited that this is an opportunity as policy nmakers to | ook
at what they want to set as appropriate sentencing ranges for
judges to consider.

2:43: 13 PM
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REPRESENTATI VE GRUENBERG suggested that perhaps they should
establish a sentencing comrission to consider al | t he
ram fications of raising sentences, and provide that conm ssion
wth a due date by which it nust report its findings to the
| egi sl ature. He expressed concern about rushing the bil
through the process, and posed the question, "Aside from a
Bl akely fix, why are we not taking the tinme to do this in a
real |y conprehensive manner ?"

M5. PARKES said she does not agree that there is a lot in the
bill that doesn't pertain to Bl akely.

REPRESENTATI VE GRUENBERG pointed out, however, that the bil
takes away a person's right to appeal.

M5. PARKES reiterated her belief that the bill is not doing
that; rather, the bill is sinply saying that a sentence cannot
be reversed on the grounds that it's excessive as long as it's
within the range set by the |egislature. Noting again that the
bill 1is changing presunptive sentencing terns to presunptive
sentenci ng ranges, she characterized the change with regard to
appeal s as an appropriate, responsive change. She remnarked:

| think the nost inportant thing is ... [that] right
now, our crimnal justice system literally is in
chaos: we have wuncertainty with every [sentence].

That's the rush.

REPRESENTATI VE GRUENBERG countered, "But is it in chaos because
of the right of appeal ?"

MS. PARKES said no, that the crimnal justice systemis in chaos
because of Blakely, which the bulk of SB 56 addresses. That's

the wurgency. Until sonething is in place, that chaos wll
conti nue. She went on to describe what sonme of that chaos
entails:

[ W have] judges maki ng opposite decisions; we have no
certainty; everybody's appealing; we' ve got defense
attorneys filing notions in one case saying we have to
take aggravators to grand jury, and then in another
case that sane public defender's filing a notion
saying we can't legally take themto the grand jury.

2:46: 13 PM
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REPRESENTATI VE GRUENBERG said he wants to focus just for the
nonent on the right of appeal, and characterized the provision
pertaining to that as one of the weaknesses in the bill. Before
taking away that right, he asked, why not ask a comm ssion to
consi der the issue.

M5. PARKES acknow edged that the legislature has the authority
to do that, as well as to take out any piece of the bill that it
consi ders inappropriate. However, she asked that the committee
continue to consider conplying with Bl akely expeditiously via SB
56 as a whol e.

2:47:05 PM

CHAIR MGU RE suggested that the commttee begin considering
proposed anmendnents.

REPRESENTATI VE GARA asked for clarification on the issue of
bar gai ni ng.

M5. PARKES replied, "There are cases that are only charge
bargained, there are <cases that are <charge and sentenced
bargained, there are [cases] that are only sentenced bargained
[and pled] as charged; so it can occur in all formations."

2:49: 52 PM
CHAIR MGJURE nmade a notion to adopt Anendnent 1, which
contained a purpose statenent at the end and which read

[original punctuation provided]:

Page 5, line 19, following "one to three years;"
i nsert:

a defendant sentenced under this subparagraph may, if
the court finds it appropriate, be granted a suspended
i nposition of sentence under AS 12.55.085 if, as a
condition of probation under AS 12.55.086, t he
defendant is required to serve an active term of
inprisonment wthin the range specified in this
subpar agraph, unless the court finds that a mtigation
factor under AS 12.55. 155 appli es;

Page 6, line 9 - 14

Delete all material and insert the follow ng"
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(9) If a defendant is sentenced under (c), [(d)
1] , (d) 2, d (3), d (4., [(e) 1], (e) 2, (e) 3, (e)
4, or (i) of this section, except to the extent
permtted under AS 12.55.155 - 12.55.175,

[ (1) inprisonnent may not be suspended under AS
12. 55. 080; ]

[(2) i] (1) Inposition of sentence may not be
suspended under AS 12.55. 085;

[(3)] (2) ternms of inprisonnment may not be
ot herw se reduced.

The purpose of this anendnent is to nmmintain the
court's ability to inpose a Suspended Inposition of
Sentence (SIS) for a first felony offender who commts
an eligible C or B felony. The bill was not intended
to make a change in current SIS practice; the
anmendnents should restore the status quo.

CHAIR McGQUI RE offered her belief that Amendnment 1 would correct
the language in the bill regarding Suspended Inposition of
Sentence (SIS).

CHAIR MGU RE asked whether there were any objections to
Amendnent 1. There being none, Anmendnent 1 was adopt ed.

REPRESENTATI VE GRUENBERG nmade a notion to adopt Amendnent 2,
whi ch read [original punctuation provided]:

Page 3 line 15 - page 4 line 9
Strike section 6

CHAIR MGU RE asked whether there were any objections to
Amendnent 2. There being none, Anmendnent 2 was adopt ed.

REPRESENTATI VE GARA nmade a notion to adopt Anmendnent 3, | abel ed
24-1L.S0308\ L. 1, Luckhaupt, 1/28/05, which read:

Page 4, lines 10 - 17:
Delete all material.

Renunber the followi ng bill sections accordingly.
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Page 24, |ine 4:
Del ete "Sections 1, 4,
| nsert "Sections 1

, 26, and 29 - 31"
, 25, and 28 - 30"

o O

Page 24, lines 5 - 6:
Delete "Sections 2, 3, 5, 7 - 25, and 27 - 28"
| nsert "Sections 2, 3, 5, 7- 24, and 26 - 27"

Page 24, line 7:
Del ete "secs. 8 - 21"
| nsert "secs. 7 - 20"

REPRESENTATI VE COGHI LL objected for the purpose of discussion.

REPRESENTATI VE GARA indicated that Anmendnent 3 deletes Section
7, thus retaining current |aw, which, he opined, provides that a
judge nust state on the record, either orally or in witing,
hi s/ her reasons for inposing a sentence, and provides that a

defendant has the right to appeal a sentence as excessive. He
offered his belief that the drafter is of the opinion that
[ adoption of Amendnment 3] will not violate Blakely. He went on
to say:

The reason why judges issue findings when they
sentence sonebody is so you know that what they did
was thought out. And it's so that other judges can
see how simlarly situated crinmes have been sentenced
in the past. So you have nore sentence uniformty
instead of sentence disparity. |If you let judges keep
their reasons secret, then you're going to not give
future judges guidance on what kind of sentence a
particular crime should get. So by issuing findings,
you create this broad body of a record, so people know
what kind of worst conduct justifies what kind of
wor st sent ence.

It's frankly also useful to people who observe the
court proceedings, including victinms, to have a judge

go on the record and ... say, "I think this is a case
that justifies a |longer sentence because | think the
conduct was particularly egregious.” And | think

a victim | think the public, wants to hear sonebody's
sentenced and why sonebody's being sentenced to what
their being sentenced for; | think they want to hear
the reasons for the punishnent. And so it helps with
the uniformty. Frankly, there is this aspect of

fairness within the judicial process; you want to know
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that you're dealing with people fairly, ... and so |
think it's fairer

| think it results in nore uniform sentences, because
you would hate to have a whole bunch of people of one
race always get the five-year sentence and a whole
bunch of people of another race always get the eight-

year sentence, and never know why. At |east a judge
should go on the record and say why, ... and it's not
a burden on a judge to ask them | think that's just

doing their job. They' re supposed to think things
through, and | don't think it hurts them to nmake them
say ... how they reached their conclusion.

REPRESENTATI VE GARA added:

The second part [of Amendnment 3] is, requiring that
the sanme appeal rights that we have today exist in the

future. ... By issuing findings and letting things go
up on appeal, the [Alaska] Court of Appeals, over
time, wll develop a body of |aw that people can rely
on in issuing the proper sentence in the future;
again, it helps wth uniformty because you'll know

you'll go up to the [Al aska] Court of Appeals, you'll
see that certain kinds of conduct deserve a | onger

sentence, and, since you'll have this witten record
fromthe [Al aska] Court of Appeals, | think it will be
hel pful to everybody in issuing sentences. And |

think it mght actually help resolve cases nore
qui ckly al so by forcing plea bargains.

So | don't think there's anything wong wth the
hi storic process we've had in this nation of requiring
judges to say why they're doing sonething and [of
letting] ... sonebody have their basic right to an
appeal if they think their sentence is too |ong.

My inpression, at least fromthe Iimted work that |

did in ... crimnal law, was that [defendants] didn't
win [their] sentence appeals too often, but at |[east
it gives sonebody the chance. And ... wth those
things, ... then I'll let the state change all

sentences [as proposed in the bill].

| think, frankly, I'm being pretty flexible on this.
I"'m letting you replace the strict term and |'m
letting you inplenment this big range, and the reason
I"'m confortable letting you do that, with ny
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anendnent, is because | know at |east the judges are
forced to think things through, because that's what
requiring them to put their findings on the record
gets them to do, and at least there's this aspect of
fairness that allows the appeal to go forward.

So ... | think, with nmy change, you can have your
range and | don't think it will radically change the
sentenci ng nunbers from what we have today. But once
you neke the system | ess accountable and don't require
findings to be put on the record and don't allow

appeals, then | think the sentences are going to up
and up and up. And if that's our intention, then |
think we should just go crinme by crine and deci de what
the appropriate sentence is with a new bill instead of
doing it with a blanket bill like this.

2:57: 55 PM

REPRESENTATI VE ANDERSON offered his belief that Anmendnent 3
could strip the heart of the bill, and asked the DOL to address
Representative Gara's points.

M5. PARKES asked whether Anmendnent 3 would do anything other
than del ete Section 7.

REPRESENTATI VE GARA indicated that it would retain current |aw
regarding issuing findings and appealing sentences on the
grounds of excessiveness.

REPRESENTATI VE GRUENBERG offered his understanding that in
addition to deleting the |anguage of Section 7, Anmendnent 3
makes conform ng changes to the rest of the bill

MS. PARKES said the DOL's concern is that the |egislature should
be setting the sentencing range, rather than the [Al aska] Court
of Appeals just because a judge doesn't say "the magic words".
She offered an exanple of a case that was remanded back to court
because the Al aska Court of Appeals felt that the judge didn't
articulate his reasons for the sentence well enough. She opined
that once sentence ranges are instituted, adoption of Amendnent
3 will engender nore appeals based sinply on the fact that the
def endant got sentenced at the top of the range instead of at
t he bottom

2:59: 57 PM
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REPRESENTATI VE SAMJELS opined that 90 percent of cases are

"dealt away anyway," and thus consistency will remain in those
cases. He predicted that as soon as sentencing ranges are
instituted, everyone will be appealing his/her sentence if it is
above the bottom of the range. He went on to remark, "Justice

del ayed is justice denied,” and offered his belief that even for
what m ght be considered a sinple case, the appeal process can
| ast for years and years. He also opined that the entire bil
provi des a reasonabl e way of conplying with Bl akely.

REPRESENTATI VE COGHI LL indicated that he would be naintaining
his objection to the adoption of Amendnent 3.

3:01:55 PM

REPRESENTATI VE CRUENBERG referred to State v. Browder, a 1971
Al aska Suprene Court case, and opined that both it and Rozkydal
are on point. He offered his understanding that in Browder, the
state sought appellate review of a |lower court decision, wth
the question being whether that was perm ssible, since at that

tinme t he | egi sl ature had pl aced subst anti al statutory
restrictions on the right of appeal. In that case, it was the
state's right of appeal, which was mnuch narrower than the
defendant's right of appeal, that was at issue. The Al aska

Suprene Court said that even though there was no statutory right
of appeal, the state had a right to file a petition for review

REPRESENTATI VE CGRUENBERG surm sed, therefore, that even though
an appeal can be specifically limted, other fornms of review
could not be, and, thus, if a statute were construed as
prohibiting the court from reviewwng any ruling in a crimnal
case, except those rulings expressly made appeal able, then that
statute would raise serious constitutional problens under the
supremacy clause, which, he opined, says that the highest court
inthe land is the suprene court.

REPRESENTATI VE  GRUENBERG asked, "Does this not pose a
significant constitutional question as to the constitutionality
of the language ... on page 4, line 13?" He said that even

t hough that |anguage doesn't specifically use the term "appeal"
he believes that the defendant retains the right to file a

petition for review under the Browder line of authority. The
nore inportant question, he remarked, is whether that provision,
if Amendnment 3 is not adopted, will create an unconstitutional

statute and thus engender the expenses associated wth
determining its constitutionality.
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MS. PARKES offered her belief that the 1968 Al aska Suprene Court
case, Bear v. State, is the ruling case; it says that the
| egi slature has established, via statute, nmaximum and m ni num
sentences for each offense, and that such are not reviewable by
[the Al aska Suprene Court]. In response to this ruling, the
| egi sl ature, via statute, specifically gave the Al aska Suprene
Court the authority to review sentences, and so this is the
statutory right to review sentences that is referred to in the
Rozkydal case. She concluded by saying that based on her
understanding of the Bear case, she doesn't think that [the
| anguage in Section 7] presents any constitutional issues.

3:06:42 PM

CHAIR MGU RE suggested to Representative Gara that 1in the
interest of time, he wi thdraw Anendnent 3 and nove it again at
the bill's next hearing.

REPRESENTATI VE GARA wi t hdrew Anmendnent 3.

[ CSSB 56, as anended tw ce, was held over.]

ADJ OQURNVENT

3:07: 06 PM

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:07 p.m
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