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POSI TI ON  STATEMENT: During discussion of HB 78, provided
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SARA NI ELSEN, St aff

to Representative Ral ph Sanuel s

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HB 78 on behalf of the sponsor,
Representative Sanmuels, and discussed the changes i ncorporated
in the proposed CS, Version G

TODD SHARP, Li eutenant

Di vision of Al aska State Troopers

Departnent of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 78, provided
coments regarding Sections 26, 30, and 31, and responded to
guesti ons.

SUSAN PARKES, Deputy Attorney Ceneral

Crimnal Division

Ofice of the Attorney Ceneral

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 78, provided
comments and responded to questions.

LI NDA W LSON, Deputy Director

Central Ofice

Publ i ¢ Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 78, shared the
PDA' s concerns, responded to questions, and suggested a change.

ACTI ON NARRATI VE

CHAIR LESIL MGJURE called the House Judiciary Standing
Commttee neeting to order at 1:12:19 PM Represent ati ves
McGuire, Dahlstrom Gara, G uenberg, Anderson, and Coghill were
present at the call to order.

HB 78 - CRI M NAL LAW PROCEDURE/ SENTENCI NG

[Contains reference to changes nmade in the Senate to the
conpanion bill to HB 78, SB 56.]

1:12: 51 PM
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CHAIR McGU RE announced that the only order of business would be
HOUSE BILL NO 78, "An Act relating to crimnal law and
procedure, crimnal sentences, and probation and parole; and
providing for an effective date.™ [In menbers' packets was a
proposed comrittee substitute (CS) for HB 78, Version 24-
LS0391\ G Luckhaupt, 1/21/05.]

1:14: 16 PM

VANESSA TONDI NI, Staff to Representative Lesil MGQuire, House
Judiciary Standing Commttee, Al aska State Legislature, provided
background information regarding the U S. Suprenme Court case,
Bl akely v. Washington, 124 S. . 2531 (U S., 2004). She began
by quoting an excerpt from an article in nenbers' packets by
Benjamn Wttes titled "Suspended Sentencing”, which read in
part [original punctuation provided]:

For nost of the nation's history sentencing was a
matter for judges alone. Congress set the range of
puni shments a crinme could carry, and judges decided
how, within that range, to inpose those punishnents.
The result was huge racial, regional, and other
disparities in sentences for conparable offenses -
disparities that often reflected the oddities of

i ndi vidual jurists. Congress responded wth the
Sentencing Reform Act of 1984, which sought to nake
sentencing nore predictable. Under the sentencing

guidelines that resulted, judges were conpelled to
plug a variety of factors into a conplex fornula that
woul d provi de a sentencing range.

The counterrevolution began in 2000, wth a case
called Apprendi v. New Jersey. Apprendi involved a
state hate-crinmes law that allowed judges to inpose
sentences beyond the usual maximum if racial aninus

| ay behind the crine. In this case, a man who had
fired a gun into a black famly's house was sentenced
to twelve years in prison - two years nore than the
maxi mum for firearm possession. The Court, however

struck down the sentence, because the defendant's
racial notivation had not been proved to the jury;
rather, it had been found by a judge. "Qher than the
fact of a prior conviction," the Court held, "any fact
that increases the penalty for a crinme beyond the
prescribed statutory maxinmum nust by submtted to a
jury, and proved beyond a reasonabl e doubt."
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The theory behind Apprendi seens both sinple and
attractive: a fact that pushes a sentence above the
statutory maxi mum for the offense is really an el enent
of a nore serious crine, and every elenent of a crine
has traditionally had to be proved to a jury. But
j udges have always considered facts in sentencing that
were not proved to the jury. So Apprendi forced the
guestion of which sentencing factors nust count as

el enrents and which judges could still consider on
their own. In Blakely the Court answered that
guesti on: anything that increases a sentence beyond

the "standard range" set by law is by definition an
el enent, so a judge may not consider it in sentencing
unl ess it has been proved to the jury.

1:17: 34 PM

M5. TONDINI explained that in Blakely, the petitioner, after
ki dnapping his estranged wife [and son], was charged wth
[ kKidnapping in the first degree], but reached a plea agreenent
reducing the charge to kidnapping in the second degree involving
donestic violence and use of a firearm M. Blakely entered a
guilty plea, admtting the elenents of kidnapping in the second
degree and the donestic violence and firearm allegations, and
the case proceeded to sentencing. In Washington, the crinme of
ki dnapping in the second degree is a class B felony, which has a
maxi num sentence of 10 years. O her provisions of Wshington
state |law, however, further limt the range of sentences that a
judge may inpose; for exanple, Wshington's "Sentence Refornt
Act specifies that for the crime of kidnapping in the second
degree involving the use of a firearm the standard sentence
range is 45-53 nonths, but the judge is allowed to inpose a
sentence above the standard range if he/she finds substanti al
and conpelling reasons justifying an exceptional sentence.
Furthernore, the Act lists aggravating factors that justify such
a departure, though that list is intended to be illustrative
rather than exhaustive, and the justification nust include
factors other than those wused in conputing the standard
sent enci ng range.

M5. TONDINI said that in Blakely, pursuant to the plea
agreenent, the state recomended a sentence within a standard
range of 49-53 nonths. However, after hearing the wfe's
description of the kidnapping, the judge rejected the state's
recommendati on and inposed an exceptional sentence of 90 nonths
- 37 nonths beyond the standard maxinmum - and justified it on
the grounds that the petitioner acted with deliberate cruelty, a
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statutorily enunerated ground for departure in donestic violence
cases. The petitioner appealed, arguing that the sentencing
procedure deprived him of his federal constitutional right to
have a jury determne, beyond a reasonable doubt, all facts
|l egal |y essential to his sentence. Washington's State Court of
Appeals "affirnmed" and the Washington Suprene Court denied
di scretionary view, and so the US. Suprene Court granted
certiorari.

M5. TONDINI relayed that the U S. Suprene Court considered what
she terned the Sixth Amendnent inplications of the case, |ooking
at whether the judge's consideration of the facts show ng that
the petitioner acted with deliberative cruelty for the purpose
of justifying a longer sentence was a violation of the
petitioner's Sixth Arendnent right to a trial by jury. The U S
Suprene Court, in applying Apprendi, held that there was a
viol ati on because the facts supporting the exceptional sentence
were neither admtted by the petitioner nor found by a jury; in
ot her words, other than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the prescribed
statutory maxi num nmust be submtted to a jury and proven beyond
a reasonable doubt, wth the relevant statutory naxi num for
Apprendi purposes being the maxinmum that a judge may i npose
based solely on the facts reflected in the jury verdict or
adm tted by the defendant.

M5. TONDINI noted that the U S. Suprene Court also said that the
Bl akely case is not about the constitutionality of determ nate
sentencing, but rather about how such can be inplenented in a
way that respects the Sixth Anmendnent. She expl ai ned that
Al aska's current felony sentencing statutes use the phrase,
"presunptive ternf to establish a specific, fixed term of
i nprisonnment that in essence acts as both the mninum and
maxi mum sentence that can be inposed unless the court finds
specific statutory mtigating or aggravating factors; thus,

current law attenpts to specify one presunptively "right"
sentence for all felony crines within each class of offense. In
concl usi on, she noted that the Blakely case was very
controversial - engendering a 5:4 split wth sone of the

di ssenting opinions exceeding the majority opinion in length -
and has left state courts in a quandary with regard to how to
proceed with sentencing.

1:25:35 PM

SARA NI ELSEN, Staff to Representative Ralph Sanuels, Al aska
State Legislature, sponsor, relayed on behalf of Representative
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Samuel s that HB 78 amends Alaska's current presunptive
sentencing schenme froma set termto a range of ternms in order
to conply with Blakely; allows a probation officer to inpose
additional terns of release or supervision w thout further court
proceedi ng; allows for an additional aggravator when a defendant
has five or nore class A msdeneanor convictions; limts the
ability of judges to order what are called periodic sentences,
in which the offender periodically |eaves prison and then
returns; stipulates the authority of police officers to detain
or arrest probationers and parolees for «certain types of
violations of conditions inposed by the courts or the State
Board of Parole.

M5. N ELSEN relayed that the sponsor feels that the changes
proposed by HB 78 will inprove sentencing by giving judges nore
discretion, wll sinplify sentencing, wll renove confusion
engendered by the Bl akely decision, will allow the Departnent of
Corrections (DOC) the ability to better nanage its prison
popul ation by limting the abuse of periodic sentencing, wll
i nprove public safety by clarifying that police officers have
the authority to arrest violators of parole or probation, and

will inmprove supervision of offenders by clarifying that
probation officers have the authority to inpose additional
terns. Referring to Version G the proposed CS in nenbers

packets, she indicated that it mrrors changes nmade in the
Senate to the Senate version of the bill

M5. NI ELSEN highlighted four changes enconpassed in Version G

Page 2, lines 6-7, now says in part, "and the defendant receives
a conposite sentence of not nore than 2 years”; this change
attenpts to address the concern that those who' ve been sentenced
for two years or less would still be allowed to have periodic
sentencing on the basis of financial hardships. Page 3, line
14, now says, "lower than", rather than "within"; this change
fixes a drafting error. Page 4, line 6, now contains the words,

"orally and"; this change attenpts to ensure that the defendant
understands that additional conditions of probation are being
i nposed. The final change, to page 24, line 10, provides for an
i medi ate effective date.

1: 30: 01 PM

TODD SHARP, Lieutenant, Division of Alaska State Troopers,
Department of Public Safety (DPS), provided coments regarding
Sections 26 and 30-31, which pertain to detaining and arresting
parol ees and probationers. He relayed that contrary to what
many believe, police officers do not now have the ability to
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i medi ately arrest parolees and probationers whom they w tness
violating the ternms of parole/probation, or inmediately revoke
par ol e/ probation privileges. Changes proposed by the bill would
aut hori ze such. He went on to detail the 2004 Al aska Court of
Appeal s case, Reichel v. State - which pertained to a person who
was detained and |later arrested after having been seen in a bar
by a police officer who knew the person was violating his
conditions of parole by being in a bar - and indicated that this
case illustrates why police, when witnessing a person violating
the conditions of his/her parole/probation, need to be able to
take action w thout going through extra procedures.

REPRESENTATI VE GRUENBERG asked whether the term "police
of ficer"” is defined.

LI EUTENANT SHARP said he believes it is, and noted that the bill
al so uses the phrase, "a police officer certified by the Al aska
Police Standards Council", and thus he believes that all types
of law enforcenent officers would be covered under the bill

1: 37: 39 PM

SUSAN PARKES, Deputy Attorney General, Crimnal D vision, Ofice
of the Attorney General, Departnent of Law (DCOL), noted that [HB
78] represents a critical issue for the Departnent of Law and
has been in the making since the Blakely decision cane out.
Since that tine, Alaska's felony sentencing |law has been in
chaos, she remarked, adding that there have been conflicting
rulings from superior court judges across the state, that there
have been nmultiple appeals, and that defendants and victins are
not experiencing certainty or finality wwth regard to sentences.
She characterized HB 78 as well thought out and as offering a
bal anced approach to Blakely that wll bring Al aska's current
sentencing structure into conpliance with that decision. Not i ng
that under Blakely, once a presunptive sentence is set,
aggravating factors nust go before a jury, she opined that
mai ntai ning non-disparity with regard to sentencing is a good
thing and that the bill acconplishes that while giving sone
di scretion to judges.

REPRESENTATI VE GARA asked for clarification with regard to when
a |longer sentence may be inposed in cases where aggravators are
present.

M5. PARKES offered her understanding that the defendant's

expectations play a role in when a longer sentence can be
i mposed without further review by a jury. She el aborated:
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Once the legislature sets sentences that [give] a
def endant an expectation that this sentence is the

sentence he or she will get absent additional factual
findings, then you run into a "Bl akely" problem
In Washington, ... there was a range that this

def endant had an expectation [of, that] this was the
maxi num sentence that he could get, based on the plea
he entered. And if [there are] facts that allow you
to go beyond that expected range - or set sentence, in

our case - then it has to be a jury finding. If the
expectation of the defendant 1is, it's wde open
sentencing - zero to twenty [years], the judge can
give you anything - then that's the expectation and

you don't have a Bl akely probl em

M5. PARKES, in response to a further question, said that HB 78
proposes to give judges a range of sentences nuch |ike other
states have, adding her belief that when setting any sentence,
judges should |look for guidance in Title 12, which |lays out what
she called the "Chaney criteria"” - statutory guidelines based on
the 1970 Alaska Suprenme Court case, Chaney v. State. For
exanple, currently for msdeneanors there are no presunptive
sentences, nor are there presunptive sentences for the crine of
murder in the first degree. I nstead, judges are supposed to
| ook at the declaration of purpose - found in AS 12.55.005 -
regarding a particular sentence, and then set a sentence wthin
the range available that neets the purpose. To illustrate, she
par aphrased AS 12.55.005(1)-(7):

(1) the seriousness of the defendant's present
offense in relation to other offenses;

(2) the prior crimnal history of the defendant
and the likelihood of rehabilitation;

(3) the need to confine the defendant to prevent
further harmto the public;

(4) the circunstances of the offense and the
extent to which the offense harned the wvictim or
endangered the public safety or order;

(5 the effect of the sentence to be inposed in
deterring the defendant or other mnenbers of society
fromfuture crimnal conduct;

(6) the effect of the sentence to be inposed as a
comunity condemmation of the crimnal act and as a
reaffirmation of societal norns; and

(7) the restoration of the victim and the
comunity.
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M5. PARKES renmarked that under HB 78, rather than having to nake
factual findings regarding aggravators and mtigators, judges
are given a range and can then look to the aforenentioned
gui del i nes when deci di ng an appropri ate sentence.

1: 46: 48 PM

REPRESENTATI VE GRUENBERG, referring to Section 26, on page 19 of
Version G asked why can't police, under current law, arrest a
person for violating his/her conditions of parole/probation.
Referring to paragraph (6) of Section 26 - which says, "other
conduct that creates an immnent public danger or threatens
serious harmto persons or property" - he asked whether there's
a reason "for going beyond conduct that would necessarily create
a public danger.™

M5. PARKES, regarding the first question, surmsed that it
probably wasn't a public policy decision to preclude police from
making arrests pertaining to parole/probation violations;
rather, the authority to make such arrests just wasn't
specifically set out in statute; Version G specifically sets out
that authority. Currently, she relayed, an officer can nmake an
arrest after obtaining perm ssion/authority from a person's
par ol e/ probation officer, and offered her belief that in the
Rei chel case, the problem was that the officer detained the
defendant just for being in the bar, wthout there being any
evi dence that such behavior in and of itself created an i nm nent
publ i c danger. The goal of HB 78 regarding this issue is to
allow initial contact if there is a reasonable suspicion of a
violation; then, if there is probable cause to believe that
there has been a violation of an itemlisted in Section 26, the
of ficer can arrest the person.

M5. PARKES, in response to questions, relayed that "police
officer” is defined in Title 18, that this definition includes
airport police and state and nunicipal police; and that Village
Public Safety Oficers (VPSCs) have already been given simlar
authority through other statutory |anguage.

REPRESENTATI VE ANDERSON noted that |ast year, legislation of his
proposed adding another definition of "peace officers" to
statute.

CHAIR MGUJ RE nentioned that the commttee could narrow the
definition in the bill if necessary.
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REPRESENTATI VE GARA surmi sed that the main goal of HB 78 is to
change Alaska's current statutory sentencing schenme, which has
been decl ared unconstitutional under Bl akely, so that Al aska can
have essentially the sanme sentences it has now.

M5. PARKES concurred with that sunmmati on

REPRESENTATI VE GARA shared his fear that the changes proposed
via HB 78 wll increase basic sentences beyond what they are
NOW.

V. PARKES nentioned that the Senate Judiciary Standing
Comm ttee shared that concern and so drafted a letter of intent
stating that such was not the legislature's goal, and suggested
that the House Judiciary Standing Commttee nay want to draft a
simlar letter of intent. She said that wunder Blakely, the
bal ance of power is being changed; judges used to have a |ot of
power and this bill seeks to give sone of that power back to
judges by providing ranges of sentences. Under the current
schene - which has been found to be unconstitutional - judges
not only made the findings of fact thenselves about aggravators,
they made them only by clear and convincing evidence, and then
they decided whether it justified increasing a sentence or not.
Under Bl akely, juries will have to make the finding and nust do
so beyond a reasonable doubt, though just because an aggravat or
or mtigator is found by the jury, a judge is not required to
i ncrease or decrease a sentence. She relayed her expectation
that there will be fewer aggravators proposed because a range of
appropriate sentences wll be avail abl e.

1: 57:49 PM

REPRESENTATI VE GARA suggested that another way to conply wth
Bl akely would be to keep the current sentencing schene and just
go to a jury and let them decide issues of aggravators and
mtigators whenever there is a desire to decrease or increase
the sentence. He noted that Kansas has such a system

M5. PARKES clarified that although Kansas does have such a
system it also has a system of presunptive ranges. She rel ayed
that at the Vera Institute of Justice conference she attended,
there was a presentation by a representative from Kansas who
said that 100 out of 105 prosecutors in Kansas are not using
aggravat ors anyway.

REPRESENTATI VE GARA suggested instead, then, that perhaps the
di scretion regarding mtigators and aggravators should be given
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to judges but then also require them to issue a finding
justifying increases or decreases in the presunptive sentence.
He proffered that such a system will provide accountability and
transparency and prevent disparity in sentencing.

MS. PARKES asked that if such a system were put in place, that
only an oral finding be required so as not to place a burden on
j udges. Turning to Section 7 of bill, she said that it deals
with appellate rights and says that if a judge Iinposes a
sentence within a range established by the legislature, it can't
be reversed on the grounds of being excessive.

2:03:49 PM

REPRESENTATI VE GRUENBERG said he is concerned that Section 7
viol ates the separation of powers doctrine.

M5. PARKES said she does not share that concern, and rel ayed
that the DOL researched that issue because of concerns raised in
the Senate Judiciary Standing Commttee. Although judges inpose
sentences, it is the legislature that has the authority to set
sentences for crines; she noted that the Al aska Suprenme Court,
in Bear v. State, held that even it didn't have the authority to
review sentences on the grounds of excessiveness unless the
puni shnrent would qualify as cruel and unusual. As a result of
that ruling, the legislature gave the Al aska Suprene Court the
authority to review cases, and created the Al aska Court of
Appeal s and gave it the statutory authority to review sentences.
The legislature also passed a statute limting felony sentencing
appeals to only those involving felony sentences of two years or
nore; that statute was challenged and upheld - the |egislature
can determ ne appropriate sentences and can limt what sentences
can be appeal ed.

REPRESENTATI VE GRUENBERG asked why, from a policy standpoint,
the legislature would want to limt the appellate court's
discretion to determne whether a sentence is excessive. Are
j udges abusing that discretion now?

MS. PARKES surm sed that the change proposing such a limt was
i ncl uded because of a concern that there mght be a lot of
frivol ous appeals after the creation of presunptive ranges. So
the question was one of, should the courts deal with all those
potential appeals just because the legislature decided to
establish ranges of sentences for particular crines? It's a
policy call; the legislature has the authority to say what it
considers to be a frivol ous appeal.
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2:10: 20 PM

REPRESENTATI VE GARA referred to a proposed anendnent, |abeled
24-LS0391\ A. 1, Luckhaupt, 1/24/05, which read:

Page 4, line 14:
Delete "within an"
I nsert "the mninmumin the"

Page 4, line 17, following "AS 12.55.127.":

Insert "If the court inposes a sentence above the
m ni rum sentence in the applicable presunptive range,
the court shall rmake findings that justify the
deci si on under AS 12.55.005."

REPRESENTATIVE GARA - after relaying his wunderstanding of
current law and that the factors listed in AS 12.55.005 have
al ways been appeal able - said he would like to see the state get
the benefit of being able to inpose a |onger sentence wthout
having to go through an extra jury trial, but such sentences
shoul d be appeal abl e. He asked what would be the objection to
letting judges, if such a system were in place, review |onger
sentences on appeal .

M5. PARKES clarified that the bill doesn't say a person can't
appeal a longer sentence; it just says that if the sentence is
within the range established by the legislature, it cannot be
reversed on the grounds that it's excessive. She acknow edged,
however, that altering that provision in the future nmay be

necessary if it doesn't prove satisfactory. She offered her
belief that establishing sentencing ranges isn't for the benefit
of prosecutors; rather, it's for the benefit of the public and

is intended to bring back balance to the crimnal justice system
W t hout inposing a burden on that system

CHAIR MGURE remarked that if inposing a |onger sentence
requires a finding, it could engender questions regarding the
appropriateness of the finding as well as possible litigation.
She noted that at the bill's next hearing, the commttee can
decide the issue of whether to adopt a CS and focus on any
proposed anendnents, and nentioned a preference for witten
amendnent s.

M5. PARKES, referring to Section 21, which starts on page 17 of

Version G noted that it does not require aggravators to go to
the grand jury, though it does require the state to give notice
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10 days prior to trial or at another tinme set by the court if
new information comes forth. Section 21 sets out both which
aggravating factors don't have to go before a jury and what the
tinmelines for giving notice are.

2:18: 28 PM

REPRESENTATI VE GRUENBERG asked Ms. Parkes to research whether
Section 21 proposes a change to court procedure and would
thereby require a two-thirds vote and notice in the title. He
suggested that researching this issue as soon as possible could
prevent running afoul of the aforenentioned requirenents |ater.

M5. PARKES referred to Section 19, which starts on page 15 of
Version G and relayed that «currently, Al aska' s presunptive
sentences are based on prior felony convictions, and so there
isn't an aggravator for soneone wth a |engthy m sdenmeanor
crimnal history. Section 21 allows an aggravator to be found
if a person has five or nore class A m sdeneanor convictions

Anot her change that the bill proposes pertains to limting the
kinds of sentences and circunstances that are eligible for
periodic sentencing; she suggested that the DOC could better
address this proposed change. Mentioning general condition of
probation no. 12 fromthe Huskey v. State case, and referring to
Section 6, page 4, she explained that it nerely codifies current
practice wth regard to judges giving probation officers the
authority, during the course of probation, to give special
instructions or rules to probationers as new circunstances
ari se. She nentioned that Lieutenant Sharp has already
addressed the proposed change giving police officers the
authority to detain probationers and parolees based on a
reasonabl e suspi cion of probation/parole violation.

REPRESENTATI VE GRUENBERG asked whet her any other sections of the
bill are in response to particul ar cases.

M5. PARKES nentioned that the Huskey case, an "MJJ" (Menorandum
Qpi ni on and Judgnent) from the Al aska Court of Appeals, pronpted
Section 6.

2:23:55 PM

LI NDA WLSON, Deputy D rector, Central Ofice, Public Defender
Agency (PDA), Departnent of Administration (DOA), thanked the
DOL for keeping the PDA abreast of DOL efforts after the Bl akely
deci si on. She commented that although the director of the PDA
also participated in the aforenentioned Vera Institute of

HOUSE JUD COW TTEE -13- January 24, 2005



Justice conference in Denver, none of the PDA's suggestions wth
regard to the bill were incorporated into it.

M5. WLSON acknowl edged that M. Tondini had gone over the
history of the Apprendi and Bl akely cases. She offered her
belief that Blakely clarified that a nmaxi num sentence should be
based upon what the jury found or what a defendant admtted in

hi s/ her pl ea. She declared, "This is about honoring our Sixth
Amendnent right to a [jury] trial; ... the jury should be
maki ng those types of [findings]." She quoted from U.S. Suprene

Court Justice Anthony Scalia's witten opinion in the Blakely
deci si on:

The Franers would not have thought it too nuch to
demand that, before depriving a man of three nore
years of his liberty, the State should suffer the
nodest inconveni ence of submitting its accusation to
"the wunaninmous suffrage of twelve of his equals and
nei ghbors" rather than a | one enployee of the State.

M5. WLSON clarified that the man who had been sentenced to an
additional three years was M. Blakely, and that the |one
enployee of the State in this case was the judge. She
reiterated that the case was about respecting the right to a
jury. She stated that, a 2005 U. S. Suprene Court case, [United
States v. Booker], made it clear that the Blakely decision
applied to federal sentencing guidelines. In the defense that
cane from Blakely, U'S. Supreme Court Justice Sandra O Conner
specifically nentioned Al aska's presunptive sentencing schene
and nine other states that becanme vulnerable after the Bl akely

deci si on. She remarked that dissenting nenbers of the court
were concerned that this decision would create chaos, cost nore
noney, and cause inefficiencies. She then quoted U.S. Suprene

Court Justice John Paul Stevens comments in Booker [original
punct uation provided]:

W recognize, as we did in Jones, Apprendi, and
Bl akely, that in some cases jury factfinding may inpair
the nost expedi ent and efficient sentencing of
def endant s. But the interest in fairness and
reliability protected by the right to a jury trial—a
common- | aw right that defendants enjoyed for centuries
and that is now enshrined in the Sixth Amendnment-—-has
al ways outweighed the interest in concluding trials
swiftly.
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M5. WLSON again reiterated that Blakely is about honoring and
respecting the Sixth Anendnent right to have a jury decide the
facts which could potentially expose one to a higher sentence.

M5. WLSON turned the conmttee's attention to Alaska's
sentencing history. Prior to 1978, there was indetermnate
sentencing in Alaska, resulting in disparity. |In 1978 the state
instituted a presunptive sentencing schenme to elimnate unjust
disparity and make sentences reasonably uniform She said that
in 1997, the Al aska Suprene Court Advisory Conmmttee on Fairness
and Access recommended that the state assess the relationship
between defendants' ethnicities and their treatnent in the
crimnal justice system to determne if there is uniformty,
proportionality, certainty, and fairness in the sentences for
all defendants. The Al aska Judicial Council (AJC) exam ned
felony cases from 1999 and produced a report which cane out |ast
year; the AJC found no systemic ethnic discrimnation in the
inposition of sentencing and not a lot of disparity in
presunptive sentencing that would be associated with ethnicity,
gender, type of attorney, and l|location. She concluded that [the
state] was doing a good job of providing uniformty in
presunptive sentencing.

M5. WLSON, referring to handouts in nenbers' packets, pointed
out that presunptive sentencing in Al aska has a certain degree
of uniformty because the sentence is a specific nunber: four
five, eight years, et cetera. Therefore there is no opportunity
for disparity for the 55 percent of defendants that face
presunptive sentencing. O the sentences that the AJC studied,
there were sone that were aggravated; this bill addresses those
types of cases. The Blakely decision requires that a jury
deci de the aggravating fact that takes [the sentence] above the
presunptive sentence.

M5. WLSON renmarked that the state's proposal is "one solution

to Blakely", and that another possible solution would be to
return to indeterm nate sentencing, though such would have its
own probl ens. She nentioned a third possible solution: |eave

the presunptive sentencing the way it is, but provide for a jury
trial for aggravators that require a factual finding not based
on a prior conviction. She stated that there's disinclination
towards this option because of the cost and |lack of flexibility.
She noted that flexibility gives the judge nore discretion,
adding: "and that's the worrisone part of this proposed bill -

it's too broad - ... because now, what was a presunptive
five, now is between five and eight, [and] what was a
presunptive four is now a range of four to seven.”
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M5. WLSON commented that these ranges could be made narrower to

allow for disparity. She said that Alaska is already "a state
that overincarcerates in conparison to other states.” She
predicted that sentences wll increase if the range is left

broad, even wth intent I|anguage that states that sentences
shoul d not increase. She voiced concern that Section 7 of the
bill takes away the right to appeal, since, if the court can't
reverse the sentence on the grounds that it was excessive, then
there is no reason to appeal; it virtually takes away one's
right to appeal because there's no renedy available and thus
makes the appeal fairly neaningless.

M5. WLSON posited that HB 78 is too broad, and if the bill's
goal is to keep the uniform sentencing schene intact and to
elimnate unjust disparity, "it does too nuch because there's
now an opportunity to have greater disparity within that range.”
She opined that the bill tends to circunmvent Bl akely and works
around honoring the Sixth Amendnment right, and expressed concern
that sentences in general will tend to go up because the judge
woul d have a range of sentences to choose from

VS. WLSON referred to Representative Gara's [ proposed
anmendnent], which would allow the defendant to appeal a sentence
beyond the low end of the range as excessive so that the
sentences don't increase overall. She voiced concern that
Section 7 allows for no review of sentences; two people could
receive different sentences for simlar crimes but there would
be no review and no accountability. She said that it's good for
judges to be able to conpare sentences. She also nentioned the
i nportance of wusing the Chaney criteria as codified in AS
12. 55. 005.

2:37: 02 PM

M5. WLSON called the conmttee's attention to a part of the
bill that she found problenmatic. She referred to page 4 of
Version G lines 4-10, which read:

(7) if ordered by the court, to abide by additional
conditions of probation inposed by the defendant's
probation officer; an additional condition inposed by
the probation officer nust be provided in witing to
the defendant; the additional condition is binding
upon delivery until nodified by the court; this
paragraph  does not require witten notice  of
conditions relating to the day-to-day nmanagenent of

HOUSE JUD COW TTEE -16- January 24, 2005



probationers, in which probation officers direct the
activities of probationers to inplement existing
court-inposed conditions.

M5. WLSON focused on the |anguage that would allow a probation
officer to add additional conditions w thout having to go back
to court. She relayed that Lee Jones, an attorney in the
Anchorage PDA office and a former probation officer, told her
that when a probation officer changes or adds a condition to the
ternms of probation, many tinmes the defendant doesn't know that
he/ she has the ability to challenge that additional condition.
Ms. WIson noted that the Senate Judiciary Standing Committee

has anmended the Senate's version of the bill to say that the
def endant nust be notified orally as well as in witing, adding
that she prefers that both nethods be used. She recomrended

that a simlar provision be added to HB 78 so that a probation
officer is required to inform the defendant orally and in
witing of an additional condition and to advise the defendant
that he/she can request judicial review She noted that this
woul d give the defendant the opportunity to bring the issue back
into court and let it decide if the additional condition is
reasonable, though in the neantime that additional condition
woul d be bi ndi ng.

M5. WLSON returned attention to Section 7, the provision
limting the right to appeal a sentence as excessive. She
suggested that i f the comittee chose not to [adopt]
Representati ve Gara's pr oposed anmendnent [t ext provi ded
previously], then perhaps the conmmttee would consider nmaking
the ranges snaller to |essen disparity. She reiterated her
preference for Representative Gara's suggestion to allow a
review by a court of appeals, because under the current bill
judges could inpose sentences at the high end of the range
w thout any review. She voiced her concern that people of color
woul d receive sentences at the high end of the range while
weal t hy people who have private council would receive sentences
at the I ow end of the range.

M5. WLSON referred back to the Huskey case, in which, she
opi ned, the state conceded that it needed to get rid of what was
being called in that case general condition of probation no. 12.
She comrented that it was interesting that in Huskey, the state
conceded that it was perhaps an unfair delegation of authority,
but yet now [the state] wants simlar |anguage to be included
[in statute].

2:42:23 PM
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REPRESENTATI VE GARA asked for clarification regarding [Section
6] : "Are we letting probation officers inpose new conditions
until a court says that wasn't proper, or are we waiting for
there to be sonme court order justifying the new probation
condition before it gets inposed?”

M5. WLSON surmised that it's a little bit of both. She
expl ained that the aforenentioned general condition of probation
no. 12 was a probationary order in which the judge del egated
authority to the probation officer. She indicated that that
particul ar general condition of probation no. 12 read, "Abide by
any special instructions given by the court or any of the duly

authorized officers, including probation officers of the
Department of Corrections", and suggested that the term "specia
i nstructions” had been interpreted to nean "additional
conditions.” She pointed out that currently, the defendant can

al ways go back to the judge and try to nodify or change the
conditions of probation and its term length, and reenphasized
the inportance of notifying the defendant of any new conditions
and of his/her right to request review of the conditions.

REPRESENTATI VE GARA asked Ms. Wlson if she wants the bill to
say that if [additional conditions are added], the defendant
should be told that he/she has a right to seek council and
revi ew

M5. WLSON replied affirmatively.

REPRESENTATI VE GARA pointed out that at sentencing, the
defendant is told that the probation officer mght add new
condi tions. He asked whether the attorney also tells the
defendant at the tinme of sentencing that he/she has the right to
appeal any new conditions, and whether there is a need to tell
t he def endant that again.

M5. WLSON replied that if conditions are added a while after
sentencing, the defendant often no longer realizes that hel/she
has the ability to go back into court and have it review the

addi tional conditions. She remarked that [an anmendnent to the
bill such as she suggested earlier] would allow the defendant to
be informed [that] the probation officer is able to inplenent
sone special instruction that nust be followed until such tine

as the defendant can get the court to review that instruction.

2:47: 25 PM
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REPRESENTATI VE GRUENBERG, referring to page [2] of the handout
pertaining to the Huskey decision, he pointed out that its
general condition of probation no. 12 is set out in footnote 6
(FN 6), and that its special condition of probation no. 7 is set
out in FN 4. He then turned to page [3] of that docunent, and
poi nted out that the text acconpanying FN 15 states:

Qur suprene court has recognized that probation
of ficers have conmmon |aw authority, and decisions from
other jurisdictions recognize that a probation officer
has inherent discretion as long as the exercise of
that discretion does not inpinge on a judicial
responsibility--that is, as long as the court has not
inproperly delegated its authority to the probation
of ficer.

REPRESENTATI VE GRUENBERG said he interpreted this text to have
constitutional underpinnings: If a judge inposes a sentence,
only that judge can exercise his/her authority and cannot
del egate it entirely away. He voiced concern that the |anguage

on page 4, lines 3-5 - which read in part, "if ordered by the
court to abide by additional conditions of probation inposed by
the defendant's probation officer" - does not in and of itself
"contain any such limtation." He asked Ms. WIlson if she was

concerned that that [language] <could be unconstitutionally
br oad.

M5. WLSON replied that this does give [her] concern. She said
that a probation officer cannot set restitution, which is an
exanple of a responsibility that the court would not be able to
delegate to the officer. The probation officer would be
inpinging on the judge's responsibility in the case if the
officer were allowed to decide the anobunt of a fine or type of
restitution. She acknow edged that there are risks [wth
adopting the aforenentioned |anguage], and asserted the
i mportance of giving the defendant notice that he/she can go
back to court [for review] of the conditions.

2:50: 47 PM

M5. WLSON, referring to Section 21, specifically the |anguage
on page 17, lines 12-13, pointed out that that |anguage |ists
the eight aggravators that the state would not require be proven
by a jury beyond a reasonable doubt; rather, those aggravators
would only need to be proven by clear and convincing evidence.
She predicted that there would be a |ot of dispute about whether
all of these particular aggravating factors are really based on
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a prior conviction, as required by Apprendi. Referring to
[ Section 18], she noted that subsection (c)(7), |ocated on page
12, read, "(7) a prior felony conviction considered for the
purpose of invoking a presunptive range under this chapter was
of a nore serious class of offense than the present offense".
She offered her belief that this requires an extra finding that
the prior offense was nore serious than the present offense, and
suggested that that factual finding nmay come under the Bl akely
purview and thus would need to be found by a jury beyond a
reasonabl e doubt .

M5. WLSON, referring to page 12, then read [paragraph] (8),

which is part of «current statute and states: "(8) the
defendant's prior crimnal history includes conduct involving
aggravated or repeated instances of assaultive behavior". She

offered her belief that this is not an aggravator solely based
on a prior conviction; it requires extra factual findings that
there was aggravated conduct, repeat conduct.

M5. WLSON, still referring to page 12, then read [ paragraph]
(12), which is also part of current statute and states: "(12)
t he defendant was on rel ease under AS 12.30.020 or 12.30.040 for
anot her felony charge or conviction or for a m sdenmeanor charge
or conviction having assault as a necessary elenent". She
offered her belief that under this provision, there would need
to be extra factual findings that the defendant was on rel ease
from a prior conviction. She summari zed that although several
of the aggravating factors probably are based just on prior
convictions, several of them require the finding of additional
facts, including those described in paragraphs (20) and (21).
She said that she does not think that this [provision] wll
conply with Bl akely.

REPRESENTATI VE GRUENBERG noted that under [proposed subsection]
(c)(7), located in Section 18, the determ nation of whether the
past conviction was of a nore serious class of offense than the
present offense seens to be a question of law rather than a
guestion of fact.

M5. WLSON responded that that summation is debatable, but
agreed that it could also be a question of fact; for exanple, if
the prior conviction was in a different state there would need
to be a determnation as to how that conviction would conpare to
Al aska's | aw.

2:54:57 PM
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M5. WLSON, referring to Section 1, predicted that there will be
challenges to this bill pertaining to the loss of the right to a
grand jury regarding the aggravators. She al so voiced concern
about the disparity in the [sentencing] ranges; such could
possibly result in higher sentences, in nore people being on
probation, and in nore violations of probation. She predicted
that with this proposed range, it would be very unlikely that a
jury woul d decide an aggravating factor. She suggested that the
bill does not follow the true intent of Blakely; rather, it does
nore than it needs to and circunvents the right to a jury trial.
However, she remarked, she does think it's good that the
| egi slature sets a "fixative" and nmakes it effective
i mredi atel y.

CHAIR McGQU RE stated that the commttee has a copy of the
anendnents that the OPA has offered, and will hear from the OPA
at the bill's next hearing.

[HB 78 was hel d over. ]

ADJ OURNNMVENT

2:58: 02 PM

There being no further business before the commttee, the House
Judiciary Standing Conm ttee neeting was adjourned at 2:58 p. m
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