HOUSE FI NANCE COWM TTEE
November 15, 2006
4:24 P. M

CALL TO ORDER

Co- Chair Meyer called the House Finance Conmittee neeting to
order at 4:24:12 PM

MVEMBERS PRESENT

Representative M ke Chenault, Co-Chair
Representative Kevin Meyer, Co-Chair
Representative Bill Stoltze, Vice-Chair
Representati ve Ri chard Foster
Representati ve M ke Hawker
Representative Jim Hol m

Representative Mke Kelly
Representative Beth Kerttul a

MEMBERS ABSENT

Representati ve Reggi e Joul e
Representative Carl Moses
Representative Bruce Weyhrauch

ALSO PRESENT

Representati ve John Coghill; Representative Norman Rokeberg;
Representative Bob Lynn; Representative Paul Seat on;
Representative Gabrielle De Roux; Representative Les GGara;
Representative FEthan Berkow tz; Scott  J. Nor dst r and,
Conmi ssi oner, Department of Admnistration; Craig Tillery,
Deputy Attorney Ceneral, Departnment of Law, Virginia Ragle,
Assistant Attorney Ceneral, Labor and State Affairs,
Departnment of Law, Barbara Bel knap, Executive President,
Juneau Organi zation for Wnen, Juneau; Lin Davis, Plaintiff,
Juneau; Marsha Buck, Parents, Famly and Friends of Gays
(PFLAG), Juneau; Ci ndy Boesser read letter (Ben Krall).

PRESENT VI A TELECONFERENCE

Jan DeYoung, Chief Assistant Attorney General, Departnent of
Law, Steven Jacquier, Anchorage; Mchael MLeoud-Ball,
Executive Director, Anerican Cvil Liberties Union; Witney
Brewster, (Testified via Teleconference), Director, D vision
of El ections, Juneau;

SUMMARY

HB 4001 " An Act prohi biting t he conmi Ssi oner of
adm nistration fromdrafting, adopting, filing, or
publishing regulations granting or extending
enpl oynment -rel ated benefits for sane- sex partners
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of unmarried state enpl oyees; and providing for an
effective date.”

HB 4001 was heard and HELD in Conmittee for
further consideration.

HB 4002 "An Act authorizing an advisory vote on enpl oynent
benefits for same- sex partners of public
enpl oyees; and providing for an effective date.”

CSHB 4002 (FIN) was REPORTED out of Conmttee with
a "do pass" recommendation and with two new fi scal
notes: An indeterm nate and ADM zero.

#hb4001

HOUSE BI LL NO. 4001

"An Act prohibiting the comm ssioner of admnistration
from drafting, adopt i ng, filing, or publ i shi ng
regul ations granting or extending enploynent-related
benefits for sane- sex partners of wunmarried state
enpl oyees; and providing for an effective date."

SCOTT J. NORDSTRAND, COW SSI ONER, DEPARTMENT OF
ADM NI STRATI ON, provided nenbers wth backup materia

entitled: Same-Sex Partner Benefits dated Novenber 13, 2006
(copy on file). He reviewed the tineline presented in
Section 9 of the handout. He observed that the inpetus for
the neeting was to discuss the Alaska Civil Liberties Union
(ACLU) case against the state of Al aska and Municipality of
Anchorage. He reviewed the history and facts of the case

The case was filed in 1999 by the ACLU. The conplaint
alleged that the State of Alaska and the nmunicipality
violated the equal protection provisions of the Al aska
Constitution by not providing sane sex partners wth
enpl oynment related benefits. The Superior Court ruled in
favor of the state in 2001. The case was appeal ed by ACLU

In 2005, the Court reversed the decision and found that the
State and Municipality of Anchorage were discrimnating
agai nst same sex partners in violation of equal protection
rights. The Court stated that the 1998 marriage anmendnent
created the opportunity for di scrim nation because
het erosexual partners were able to marry and obtain state
and municipal benefits, while sane sex partners are
prohi bited constitutionally fromthe sane action.

4:29:30 PM

Comm ssioner Nordstrand explained that the Court did not
provide direction for a renedy, but retained jurisdiction
for briefing on a renmedy. The briefing on a renedy was
conpleted in January 2006. The state of Al aska argued that
the | egislature should neet and consider ram fication of the
decision and if it is “in the will of the legislature” set
criteria to provide benefits required by the Court, pass
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| egi sl ation, neet the effective date, and provide
departnental regulation for inplenentation; the State told
the Court that it needed until January 2007 to achi eve these
goals. He observed that there was no renedy ordered by the
Suprene Court during the regular |egislative session. On
June 1 2006 the Court issued their order. The Court ordered
that the State nust provide benefits in conpliance of the
Courts order no later January 1, 2007. The case was also
remanded for purposes of nonitoring the State’s conpliance
with setting up a system according to deadlines for

distributing fornms, and enrollnent. He understood that
benefits needed to be provided by Jan. 2007. He noted that
the Departnent felt it had sufficient admnistrative

authority to provide regulations to create the criteria and
provide benefits. Drafted regul ations were created based on
criteria of the University of Alaska. Public notices of
regul ati ons were presented on Septenber 1, 2006: witten and
oral testinony was taken. On Cctober 15, final regulations
were provided. He observed that through the administrative
process it becone clear that the Court would be involved in
the process. The Court demanded that the Departnent’s work
product be provided to it after the public coment period
and before final regul ations.

4:34:18 PM

Comm ssi oner Nordstrand explained that the Court indicated
on several occasions that the Departnent’s regul ations were
too strict and the Constitution would not allow the | evel of
criteria (regardless of the fact that the University had
used simlar criteria). As a result, the Court issued an
order commenting on and editing the final regulations to
change tine periods and adjust the criteria that nust be
met. The Court ordered the State, on COctober 30, 2006, to
i mmedi ately incorporate the court order into its regul ations
or otherw se nodify the regul ations.

Conmi ssi oner Nordstrand observed that it was unusual for the
Court to require regulations to be changed before they are
even in their final form He noted that the Admnistrative
Act does not allow the comm ssioner to edit regul ations that
have been issued. This problem was exacerbated by the fact
that the ACLU asked the Court to issue an energency
regul ati on codifying what the Court’s view of what should be
the |imt of the constitutional criteria. Emer gency
regul ations are effective imediately. Retirenment benefits
once given can not be revoked wthout constitutional
amendnent. He expressed concerned that a new tier for
benefits for same sex partners would be created, w th what
the Departnent felt would be an incorrectly |low set of
criteria. Regulations were issued. He explained that
retirement regul ations are not subject to the Administrative
Procedures Act and take effect 30 days after they are signed
by the comm ssioner. Regulations that are subject to the
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Adm nistrative Procedures Act have to go through the
Departnment of Law for consideration, then sent to the
Li eutenant Governor’s O fice for endorsenent and filing; and
beconme effective thirty days afterwards. The retirenent
portion of the benefits were scheduled to becone effective
on Novenber 12, 2006. The Lieutenant Governor woul d not sign
and file the portion that was sent to his office because he
did not believe the Comm ssioner had the authority to
promul gate regul ations. The Lieutenant Governor concluded
that the comm ssioner was rewiting statutes, si nce
regul ations were not being witten to carry out statutes,
which is the norm He observed that coverage is defined by
AS 39.30.090 as: Each eligible enployee of the state, the
spouse and the unmarried children chiefly dependent on the
eligible enployee for support, and each eligible enployee.
The Lieutenant Governor concluded that the Court asked the
State to insert and define sane sex partner, which would
effectively anmend statute. The Departnent of Law concl uded
that the court order provided the necessary authority. He
noted that AS 39.20.090 does not give the conmm ssioner
authority to pronul gate regul ati ons necessary to carry out
the statute. The Departnent of Law has noted this absence on
ot her occasions. The Lieutenant Governor questioned the
comm ssioner’s ability to nake policy calls, which should
reside with the Legislature.

4:41: 02 PM

Comm ssi oner Nor dst r and not ed he i ssued enmer gency
regul ations to delay inplementation, in order to assure that
another Tier was not created. Meanwhile the Court denmanded
that the Departnment of Law file regulations that conport
with the Court’s edits. The ACLU did not except the working
draft and has filed to require the State to turn in
regul ations to the Court that are “ready to go”, which would
all ow regul ations to be inplenmented i medi atel y.

4:43: 06 PM

REPRESENTATI VE JOHN COGHI LL observed that HB 4001 is an
attenpt to address a situation where the court is
intermngling with the regul ation process. He opined that in
order to delay action until the next I|egislative session,
the Legislature nust provide the Admnistration with a
directive. House Bill 4001 would prohibit the Departnent

from drafting regulations granting or extending enploynent
benefits for same sex partners of unmarried state enpl oyees,
except those passed by statute. He stressed the need to
protect the integrity of the state and |egislative
institution. The court orders have in his view over reached
the policy question. He observed that the order for review
was issued in June 2006, and required inplenentation before
the Legislature could neet in regular session. He
acknowl edged that the retroactivity session mght not be
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necessary with energency regul ati ons. He observed that there
is national debate on the issue and that other courts have
all oned | egislatures to nmake policy decisions.

4:48: 17 PM

Representative Kelly asked if there was information on the
time allowed other states. Representative Coghill referred
to Vernmont and noted that the issue was directed to the
| egi sl ature without a tineline.

4:48: 56 PM

Representative Kerttul a asked for nore information regardi ng
the Departnent of Law s response to the Court.

CRAI G TI LLERY, DEPUTY ATTORNEY GENERAL, DEPARTMENT OF LAW
observed that the Departnent of Law provided a briefing to
the Al aska Suprene Court.

4:50: 47 PM

VI RA NI A RAGLE, ASSI STANT ATTORNEY GENERAL, LABOR AND STATE
AFFAI RS, DEPARTMENT OF LAW provided information regarding
steps agreed to by the Departnent in regards to the Superior
Court. A pre-deadline statenent identifying the deadlines
was proposed to the Superior Court (Section 5 of the handout
provided to the Commttee). The Superior Court, at a
hearing on August 9, 2006, ordered the State to provide a
copy of proposed regulations before comm ssioner proposed
themto the general public. The general public was notified
of the regul ations on Septenber 1, 2006. The Departnent has
conplied with the order to conply with the pre-deadline
st at enent .

Representative Kerttula noted that |egislators get notice of
all regulations and that sone did conment on the proposed
regul ati ons. Ms. Ragl e acknow edged that | egislators
received a copy of the proposed regulation and that sone
conment ed.

Representative Kerttula referred to an opinion by the Al aska
Legal Services [by Dan Wayne to Senator G een dated Novenber
15, 2006] (copy on file) and questioned if there were
constitutional concerns regarding HB 4001. M. Tillery
observed that HB 4001 retroactively prohibits the
conmmi ssioner of Admnistration from a nunber of acts that
have already occurred. He suggested that the |egislation
woul d be unconstitutional based on the Suprene Court’s
decision. He agreed with the Legislative Legal Services’
opinion that the Suprene Court’s nost |ikely option were to
take over the system if it were not found to be
unconsti tutional .
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4:55:17 PM

Co-Chair Meyer asked if there would be a fiscal note from
Department of Law. M. Tillery anticipated that funds would
be needed for litigation.

4:55:55 PM

Representative Kerttul a observed that there were significant
di fference between the Municipality of Anchorage s affidavit
and the draft regul ations.

4:57:17 PM

Comm ssioner Nordstrand clarified that the Departnent’s
regulations are simlar to University of A aska s. The
Municipality of Anchorage’'s adopted an affidavit for sane
sex benefit petitions (Section 8). The Minicipality of
Anchorage (Miunicipality) was also required by the Court to
adopt a plan of action. The Minicipality adopted an
affidavit that parties would have to swear to in order to be
eligible for sane sex donestic partnership benefits. The
affidavit requires the donestic partners to reside together
in the sane primary residence and that they intend to
continue to do so. There is no tine limt in the affidavit,
whil e the Departnent of Law s regul ation contains a 12 nonth
time limt. The Municipality' s affidavit would also require
that there be a relationship that they intend would be
per manent ; and t hat t he parties be financially
i nt erdependent. The criteria [under the affidavit] would be
| eni ent .

5:01:12 PM

In response to a question by Co-Chair Meyer, Conm ssioner
Nordstrand reiterated that the Court ruled that the
criterion under the University was too narrowWy crafted,
constitutionally. He pointed out that the University's
criteria had been in place for ten years, wthout a |egal
chal | enge. He concluded that it would not make sense to have
the criteria vary widely. He noted that the Minicipality was
chal lenged to identify criteria and proposed the affidavit,
which was deened acceptable to the ACLU. The ACLU has
indicated that they would like the State to adopt the
Municipality's criterion. He concluded that the Court’s
or der represents t he m ddl e gr ound [ bet ween t he
Municipality's affidavit and the Departnent of Law s
proposed regul ations]. For exanple, the judge changed the
requirenment that 5 of 8 criteria be neet to 3 out of 8. The
j udge anended the requirenment that partners reside together
for 12 nonths to 6 nonths. The judge extracted the word
“exclusive” from the requirenent that the relationship be
excl usive. He observed that the judge made joint custody of
a child a “super category”; if there is joint custody of a
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child, no need for other criteria nust be net. The judge
also required famly nedical |eave benefits for same sex
partners, which was never part of the conplaint. There is
al so a provision to provide to the sanme sex partner the | ast
paycheck and personal |eave accunulation for a deceased
enpl oyee, unless there is other provision.

5: 05: 08 PM

Co- Chair Meyer asked what the cost differences between the
three plans: Minicipality of Anchorage's, the [state plan
nodel ed after] University' s and the conprom sed offered by
the judge. Commi ssioner Nordstrand did not have a cost
estimate difference. Advisors indicated that, on the average
systens that make these changes, for just sane sex partner
benefits would be approximately one-half of a percent
difference to the system The state of Alaska covers
approximately 44,000 enpl oyees with 45,000 dependents under
their conbined plans. In FY 06, self insurance costs,
excluding the Union Health Trust, for ~current state
enpl oyees and retirees was $340 million. They have not been
able to calculate a retirenent cost. He comented on the
criteria being significant in ternms of who is eligible which
i npacts costs. He pointed out that it “clearly is a |lot
easier to get the benefit at the lower level” and observed
that nore people would qualify under the municipal benefit
criteria than under the State’ s plan.

5:08: 23 PM

Representative Kerttula referred to the *“exclusivity”
requi renent. She noted that the Court recognized that being
the sole donestic partner and shared obligations including

the joint responsibility for basic |iving expenses and
health care were used because the State could not define
“exclusivity”. Conm ssioner Nordstrand acknow edged that

“exclusive” was not overtly defined for the Court by the
State, but enphasized that other terns such as “primary
resi dence” were defined, even though it had not been defined
by the University. The State took the University |anguage
regarding exclusivity and did not think it onerous to
require that there be an exclusive relationship. The State
held the view that the intent was to benefit exclusive
rel ati onships. He noted the level of scrutiny by the Court
*and the need to “prove up” that admnistrative regulations
were constitutional at the outset, even though they are
generally deemed to be constitutional unl ess found
constitutionally infirned.

Comm ssi oner Nordstrand explained that the regulation was
adopted on Cctober 13, 2006, for purposes of the retirenent
plan; it would have been effective on Novenber 12, 2006, but
for the Conm ssioner’s energency regulation [to suspend
i npl ementation]. The Conmm ssioner’s suspension ended on
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Novenber 22, 2006, in order to allowthe legislature to act.
The regulation process continues and packets have been
mailed to all unmarried state enployees and retirees. Over
14,000 packets have been sent at a cost of $35,000. The
intent is to nmeet the Court’s deadline and, at the sane
time, allow the Legislature to have input on “the best
criteria”.

5:11: 33 PM

Representative Kelly referred to the current unfunded
l[iability, which the Conm ssioner estimated at just under
$10 billion dollars. Conm ssioner Nordstrand observed that
the actuary concluded that the state had $6.9 billion
dollars in unfunded liability at the end of FY 05. Every
five years, the actuaries prove up their assunptions agai nst
reality. Wien the FY 05 assunptions were “proved up” the
unfunded liability increased to $8.6 billion. He observed
that the State has chosen not to pay the actuary cal cul ated
rate for the past or current year, which is the rate
necessary to prevent the unfunded liability fromincreasing.
He estimated that the unfunded liability could be as nuch as
a billion nore and is heading toward $10 billion dollars.
Representative Kelly voiced concern over the projected
increases with regards to the difference of the actuaries
and reality in the recent past.

5:14: 56 PM

Representative Stoltze noted concern with the fiscal issues.
He added concern for the entire retirenment system He asked
if folks could be added [to the retirenent benefit systen
retroactivity. Conmi ssi oner Nor dst r and affirmed and
explained that the addition of sanme sex partners could
increase the liability. He concluded that in light of the
constitutional nmandate, that it mght be possible to deny
benefits to all spouses, but not to a particular subset of
spouse, but stressed that it would not be feasible to do so.

Representative Stoltze asked if the Conm ssioner’s estimate
of a billion dollars in extra costs was conservative.
Comm ssioner Nordstrand explained that his estinmate was
based on the state’s own health plan, which could be
increased by a half percent. He added that an argunent could
be made that for parity the benefit should be expanded to
het er osexual unmarried partners, which could further
increase the cost. The city and Borough of Juneau offers
benefits to heterosexual partners, which is used by tw and
a half percent of their nenbership.

5:18: 25 PM
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Co- Chair Meyer observed that there would be no fiscal inpact
to the Departnent of Admi nistration. Comm ssioner Nordstrand
replied that the note fromthe Departnent would be zero.

Representative Hol m questioned how the State would sustain
the benefit system as the price and production of oi
declines and how it m ght affect future enpl oyees.

5:21:39 PM

Conmi ssioner Nordstrand noted that he was a nenber of the
Al aska Retirenent Board (ARM), and stressed that one of the
bi ggest issues facing the Board is the unfunded liability
and how it would be covered. There are not many good
solutions. He observed that retirees and current state
enpl oyees have a vested right to a certain level of
retirement benefits, including health benefits. The Suprene
Court has ruled that health benefits cannot be dim nished
any nore than pension benefits; they can be changed, but the
net affect has to be “a wash”. R ght now the State is
provi ding benefits for over 50,000 people. The benefit side
cannot be changed, but the state can attenpt to better
manage the plan. Under a positive enrollnment, the State
inplemented a requirenent to “prove” their dependents,
through such neans as nmarriage |icenses. The process
resulted in a savings of $14 million per year, out of a plan
that spends $340 million. The Department continues to
address prescription drugs; a third party adm nistrator
change resulted in a $3.3 mllion per year savings, which is
one percent of the expense of the plan. There has been sone
success. Due to cost saving neasures next year’'s rate
increase would be zero. For the active plan, these sane
nmeasures resulted in a raise of only two percent increase.
The benefit side is not going to change; the Departnent can
only manage the unfunded liability because the longer it is
not paid, the nore it will cost to pay. He observed if the
State could put up a half a billion dollars nore than the
actuary requires it wuld save noney in the form of
i nterest.

5:25: 07 PM

STEPHEN JACQUI ER, (TESTI FI ED VI A TELECONFERENCE) , ANCHORAGE

testified in support for benefits for sane sex benefits. He
noted that he and his partner have been state enployees

with two children and neet all eight of the criteria. He
claimed that sanme sex partners has been targeted and treated
unfairly. He maintained that enployees wth sanme sex
partners have paid in to the system and deserve fair
treatment. He stressed the unfairness of the |egislation
(Witten testinony on file).

5:31:45 PM
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M CHAEL MCLEQUD- BALL, (TESTIFIED VIA TELECONFERENC) ,

EXECUTI VE DI RECTOR, AMERICAN CIVIL LIBERTIES, ANCHORAGE

observed that the ACLU agreed with much of the information
provi ded by the Conm ssioner, especially in regards to the
tinmeline and legal proceedings leading up to the current
situation. He concluded that Special Session arose from
Li eutenant Governor’s assertion that the statutory authority
did not exist for the regulations that Comr ssioner
Nordstrand was attenpting to pronul gate. He maintained that
statutory authority was not really an issue. He viewed the
| egi sl ation advanced by the Governor as unnecessary. He
poi nted out that any statute that m m cked the regulations,

which the Court found to be inadequate, would be deened to
be just as wunconstitutional. The intent is to create a
benefit system that conforns to the constitutional nmandate
as defined by the Court. The Court ruled that the status quo
is unconstitutional. He acknow edged that the Legislature
should be involved in the policy issues regarding how the
issue could be resolved, but pointed out that the
Legi sl ature has not act ed.

M. MLeod-Ball observed that the Legislature was nade aware
of the inplication of the original Supreme Court decision of
Cct ober 2005. The Suprenme Court made an active decision not
to imediately inpose its will upon the policy discussions,
but to allow their decision to stand. Parties were asked to
submt briefs as to the appropriate manner in which
i npl ement a renedy. The plaintiffs and Adm nistrati on agreed
with the <concept that it should be addressed by the
Legislature. The plaintiffs and Adm nistration disagreed
with the anmount of tinme that should be given to address the
issue. The plaintiffs felt that the Legislature should be
given till the end of My, while the Admnistration felt
they should have until the end of the year. He thought that
the Court was aware of the situation and hoped that the
Legi slature would address the situation in the regular
session. He observed that there was no interest in advancing
legislation to address that issue. There was an attenpt to
amend the Constitution in an effort to over turn the Court’s
decision, but the effort did not reach fruition due to
i nadequate support. In that context, the Suprene Court
i ssued their order of June 1, 2006, which required the State
and City to cone up with a plan that would inplenment a
remedy by January 1, 2007. The Court did not outline the
remedy.

5:39:17 PM

M. MLeoud-Ball observed that the Cty and State were
requested to submt plans in the form of a pre-deadline
statenment for inplenmentation of benefits by January 1%. The
State suggested in their pre-deadline statenent that it had
authority to adopt regulations to inplenent a renedy. The
pre-deadl i ne statenent included provisions for a rule making
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process and public comrent, which would be in place by
January 1%, 2007. He observed that Superior Court Judge
St ephani e Joanni des recogni zed that the Court does not have
authority to wite the regulations. The Court’s role is to
guide the parties and explain the constitutionality of the
proposed regul ati ons. He maintai ned that Judge Joanni des has
been good at saying what would conport with the Suprene
Court’s mandate and interpretation of the Equal Protection
Cl ause. He observed that the less restrictive regulations,
referred to by Comm ssioner Nordstrand, were not nmandated by
Judge Joannides. The Court felt that the State’'s final
regul ati ons, which contained the five out of eight criteria
and a 12 nonth waiting period, were unconstitutional and
responded by providing guidelines for what would be
constitutional. The order indicated that the State could
adopt the guidelines provided or sonme other form Of renedy
that conports wth the Constitution. The Conm ssioner
subm tted revi sed regul ati ons, whi ch m m cked t he
suggestions of the Court. After the revised regul ati ons were
submtted, the Court reiterated to the State that the
regul ations could be submtted in sone other formthat also
conports with the Constitution and the State declined to do
so. He argued that the Court did not mandate that a
particular formof regul ati ons be adopt ed.

5:43:18 PM

Representative Kerttula concluded that the State laid out a
regulatory path of inplementation in its pre-deadline
statenent. She sunmmarized that the Court’s order was clear
that, while these were the Court’s suggestions in order to
conply with the constitutional requirenents, the State coul d
also look at alternatives as long as they were
constitutional. M. MlLeoud-Ball agreed and stated that
these directions were given in open court and in sone of the
Court’s witten orders.

Representative Kerttula observed that the State has asked
for a “stay” of the proceedings. M. MLeoud-Ball affirnmed
and explained that the stay was requested and granted in
part by Judged Joannides. There are a nunber of things
pendi ng both at the |ower court and Suprene Court levels: a
petition for review filed wth the Supreme Court, draft
energency regulations, less restrictive regulations that
have been submtted to Judge Joannides, and the ACLU s
notion to conpel. He explained that the ACLUs notion to
conpel would assure that all the procedures that are
predi cated for adoption of the energency regulations, if the
Court orders themto be adopted, have taken pl ace.

Representative Kerttula asked if the judge was being overly
active in terns of ordering the State’s role. M. MLeoud-
Ball did not think the Court was being overly active. He
stressed that reasonable mnds can disagree on al nost any
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i ssue, but felt Judge Joannides has “leaned over backward”
to make sure that the Administration, in its rule making
capacity, has every opportunity to conme into conpliance with
the Constitution. He admtted the struggle and that there
are significant differences in terns of policy. He
reiterated that the judge has been clear that she does not
have the authority to wite the regulations, but observed
that she is under an obligation by the Suprene Court to have
benefits in place by January 1, 2007, which conmport with the
Constitution as described and determined by the Suprene
Court in their COctober 5, 2006 deci sion.

5:47:01 PM

BARBARA  BELKNAP, EXECUTI VE  PRESI DENT, JUNEAU CHAPTER,
NATI ONAL ORGANI ZATI ON FOR WOMVEN, JUNEAU, urged the House to
reject the Admnistration's refusal to adhere to the
Constitution and let the Al aska Suprene Court’s ruling and
recommendations of regulations and inplenentation for sane
sex benefits stand. She observed that South Africa has
announced recognition of sanme sex nmarriage and unions,
recogni zing that they could not ignore discrimnation based
on sexual preference while they have attached discrimnation
based on race. She noted that, while many states have
offered or passed anendnents stating that marriage is
between a man and a wonman, cities and private entities offer
benefits to sane sex couples. She maintained that one of the
| ast bastions of discrimnation in the work place is slowy
bei ng eradicated across the country. She noted that Martin
Luther King Jr. stated that “injustice anywhere is a threat
justice everywhere”. She observed that Alaska' s State
Constitution clearly affords justice: “all persons are equal
and entitled to equal rights, opportunities, and protection
under the law.” The Constitution does not provide that any
cl ass of people can have their rights denied by a vote of
the people. She maintained that the judicial branch is not
legislating from the bench, but is doing its job in
enforcing the Constitution.

5:49: 44 PM

LIN DAVIS, PLAINTIF, JUNEAU, observed that she has worked
for the state of Alaska for ten years. She noted that she is
a plaintiff in the case. She has been with her partner for
eighteen and a half years. She is 64 years old and her
partner is 54 years old. She would like to see her partner
receive the sane benefits as other spouses. She explained
her personal need for coverage. She voiced concern that she
woul d not receive the sane kind of dedication fromthe State
that she has provided in her state service. She maintained
that nmuch of the anti-gay sentinent is political and an
undenocratic use of fear. She urged that the Commttee nove
“bol dly” forward.
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5:54:55 PM

MARSHA BUCK, PARENTS, FAM LY AND FRIENDS OF CGAYS (PFLAG,
JUNEAU, urged the Conmttee nenbers to look at the big
pi cture. She maintained that nmany Al askans would be hurt if
same sex partner benefits are not inplenented by January 1,
2007. She asserted that people are actually born with their
sexual orientation. She urged a “no” vote on HB 4001 and HB
4002.

5:57:42 PM

Cl NDY BOESSER, JUNEAU, read a letter from her eleven year
old son, Ben Krall. The letter urged that benefits be given
to all the people of Alaska for the work done. He asserted
that “it does not matter if you |ike themor not; it doesn't
matter whether you think how they are is okay; it doesn’t
even matter if you think you can afford it or not, that is
not the point; it is just about what you owe them for the
wor k they do”. He spoke in support of the Court’s action and
t hought that the worker’s should be given their benefits.

6: 00:41 PM

Ms. Boesser spoke against HB 4001 and HB 4002. She
mai ntai ned that equal benefits for all state of Al aska
enpl oyees should be provided as Alaska’s courts and
Constitution agree. She enphasized that the issue of denying
marriage rights is not the issue at hand. She felt that
problem centered on prejudice and invited nenbers to
substitute a group they liked in the place in question to
see if they have the sane reaction. She stated that the wll
of the people is not always the best way to go and suggested
that white spouses of black state enployees would not
receive benefits in southern states if it were up to a vote
of the people. “Wien prejudice exists it is essential for
courts to remind us that we live in a constitutional society
not clearly one run by majorities.” She argued that expense
should not be the deciding factor. She echoed her son’s
statenments that “Wen you ask soneone to do a job in this
country, you are expected to pay the same anobunt to anyone
who does the job for you.” She nmumintained that benefits are
a huge part of the conpensation for |abor and should be
equal . She referred to prejudice in the high school exists
and noted that if students were give the right to decide
that they mght prevent students with a different sexua
orientation from having an education. She wurged the
Commttee to reject the proposed | egislation.

6: 04: 38 PM

Co- Chair Meyer noted that HB 4001 would be held in order to
allow time for a fiscal note from the Departnent of
Adm ni stration
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HB 4001 was HELD in Conmittee for further consideration.

6: 06: 20 PM
#hb4002
HOUSE BI LL NO._ 4002

"An Act authorizing an advisory vote on enploynent
benefits for same-sex partners of public enployees; and
providing for an effective date."

REPRESENTATI VE NORVMAN ROKEBERG SPONSOR, stated that the
| egi sl ation was brought forward to bring public debate on
the issue of sanme sex benefits. He pointed out that the
purpose of the bill was to reassert the constitutional
authority of the legislature as the voice of the people. He
felt that the Judiciary had overstepped its bounds in areas
that speak to public policy. He observed that the previous
Legi slature was involved in issues regarding changes to the
oil tax structure, a gas pipeline proposal and other weighty
issues. He did not think the previous Legislature had the
three-fourth votes to put forward a constitutional anendnent
pertaining to the issue of same sex benefits before the
people. The legislation would require an advisory vote of
t he people to have the public discussion; thereby, providing
a clear wunderstanding of the people’'s desire. A special
advi sory election would occur on April 3, 2007, which was
selected as the nunicipal election date for many of the
larger nunicipalities including Anchorage in an attenpt to
save the State noney in putting on another election. He
t hought the April 3, 2007 date would allow the Legislature
time to discuss the issue and act. He maintained that there
deserves to be public discussion and the issue needed to be
resol ved. He acknow edged changing attitudes in the country
regarding the issue and questioned if Al aska was ready to
follow this trend or maintain the constitutionally adopted
definition of marriage. He noted that he was the origina
sponsor, in 1996, of legislation pertaining to the
definition of marriage. He pointed out that the ACLU | awsuit
did not have a brief relating to the |egislation passed in
1996. AS 18.80.220 (c) provides:

Notwi t hstanding the prohibition against enploynent
discrimnation on the basis of marital status or
par ent hood under (a) of this section,

(1) an enployer nmay, wi thout violating this
chapter, provide greater health and retirenment benefits
to enpl oyees who have a spouse or dependent children
than are provided to other enpl oyees.

Representati ve Rokeberg maintained that the Ofice of the
Attorney General has failed the people of Alaska “in terns
of pursuing these types of cases and, therefore, it is up to
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the legislature to assert” its own power and authority to
take back from the judiciary its right to make policy for
the state. He referred to the ballot proposition on page 2:

Shall the |egislature adopt a proposed amendnent to
the state constitution to be considered by the voters
at the 2008 general election that would prohibit the
state, or a municipality or other subdivision of the
state, from providing enploynent benefits to same-sex
partners of public enployees and to sane-sex partners
of public enpl oyee retirees?

6:14: 01 PM

Representative Rokeberg questioned if discussion should
occur regarding prohibiting the University of Al aska from
provi di ng benefits or if Minicipalities should be allowed an
optional selection. He noted that the 1996 | egislation was a
result of the Tumeo versus the University of Al aska case

The Tunmeo <case gave rise to the first set of the
University's regulations and eligibility requirenments, which
were pronul gated by the University and ratified by the Court
as a result of court action, not by the people of the state
of Alaska. He maintained that the same situation has
occurred, eleven years later. The “judges are driving and
t he peopl e of Al aska are not being listened too”.

6:15:28 PM

Representative Stoltze suggested the date to allow the issue
to be tagged on to municipal elections. He observed that
Anchorage’s  Superi nt endent Comeau had approached the
Division of Election about “tagging” rmunicipal schoo
district issues during state elections on at least two
occasions, “given that it 1is about 40 percent of the
popul ation.” He maintained that striving to increase voter
turnout is a good public policy notivation for the date. He
noted that the date would also allow the D vision of
El ections sufficient tine to prepare. He observed that, in
the past, the Minicipality of Anchorage’s school district
has conpensated the state of Alaska for the cost [to add
issues on to state elections] and felt that the state would
“turn about” to reinburse nmunicipalities for those costs.

Co-Chair Meyer agreed that it would be “legitimate” to tag
on to the Cty of Anchorage’s election. He questioned the
sponsor’s intent regarding an opt-out provision for
muni cipalities and the University that now allows the
benefits. Representative Rokeberg acknowl edged that an
argurment coul d be nmade that the benefits achi eved shoul d not
be dimnished. He observed the difficulty of rmaking

House Fi nance Conmmittee 15 11/ 15/ 06 4:24 P. M



exceptions to the |anguage. He had not reached a decision
regardi ng an opt-out provision.

6:18: 37 PM

Representative Stoltze observed that all nonetary issues
cone before the Finance Conmittee. He suggested that it
woul d be a function of the legislature to inplenent the wll
of the people, and would have until 2008 to do so. He
stressed that the legislation wuld acconplish the goal of
di scovering the will of the people. The | egislation provides
an advisory opinion; an actual constitutional anmendnment
woul d have a | onger process.

Representati ve Rokeberg proposed that the legislation be
anmended with the addition of “substantially” on page 1, |ine
13. He suggested that the addition of “substantially” would
give the legislature the right to word-smth the amendnent.
He noted that there would be another session in 2008 to
draft the ball ot amendnment before it is passed.

6: 20: 59 PM

Representative Kerttula asked if the Suprene Court was w ong
in their equal protection analysis. Representative Rokeberg
noted that he disagreed with the Suprene Court’s decision
He felt that |egal credence was not given to the voice of
the people’s action in adopting a same sex prohibition in
terns of the marriage definition. He acknow edged that he
was not a |legal expert. He thought that the privacy clause
of the Alaska Constitution mght give greater credence to
t he equal protection argunent. He observed that the courts
have never allowed the l|egislature to anend the privacy
clause, when in fact the term “by law is in the
constitutional amendnent. He concluded that w thout the ful
understanding of the legal issues, he would tend to agree
with the Court in its analysis; however, he felt that they
had wonged the Legislature with their remedy process, which
he felt was the biggest problem He nmmintained that the
Court had reached into the policy making process and
observed that the University had eligibility criteria, which
was established as a result of the Court’s action for 10
years. Due to the Court’s action eligibility criteria [for
same sex marriage benefits] were drafted by the University
and ratified by the nmenbership of the resulting
beneficiaries. Now the Court has determ ned that these
criteria, which have been in placed for a decade, are
i nadequate. He stressed that no credence was given to the
voice of the legislature in the past, and cut out the voice
of the people as represented by the legislature. He
concluded that a constitutional anmendnment discussion and
vote was demanded for clarity.

6: 24: 36 PM
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Representative Kerttula expressed respect for the Sponsor

She noted that “once you conpletely did not agree with the
resolution for the renmedy. Representative Rokeberg agreed
that the issue is conplex and that the goal is to find a
common ground and that the “clarity of the resolution is to
put it on the ballot” wth a 2/3 rd vote of the |egislature.

6: 25:54 PM

Representative Kelly worried that the Court had a
destination in mnd with the decision. He expressed concern
that “everything can be nmade to | ook normal by |awers and
judges that have a destination in mnd.” He referred to the
$10 mllion wunfunded liability [of the <cost of the
addi ti onal cover age] . He mintained that it is the
| egislature’s purview to deci de whether the benefits should
be offered. He asserted that the “people spoke clearly and
they meant this issue to be included.” The |egislation would
allow the legislature tine to deliberate and “give the
people of Alaska tinme to tell them once nore, what they
meant in 1998.

6:29: 21 PM

VWH TNEY BREWSTER, (TESTIFIED VI A TELECONFERENCE), DI RECTOR

DIVISION OF ELECTIONS, JUNEAU, addressed the costs
associated with conducting an advisory vote election. She
observed that an advisory vote on a long range fiscal plan
cost $939 thousand in 1999. She noted that the fiscal note
assuned that the election would be conducted in person and
that contractual services would include: ballot printing

el ection boards, advertising, shipping and postage, polling
pl ace rental and setup, forns, mcrofilmng, $100 thousand
for the creation and mailing of an information panphlet to
each househol d. She observed that costs have increased since
1999; there have been increases to shipping, postage,
paynent to el ection workers, and ballot printing. She noted
that there could be cost savings if the Division is able to
enter into a nenorandum of agreenment (MOA) wth the
Municipality of Anchorage to utilize nunicipal resources
during nunicipal elections. She observed that the Division
has held special elections for the Minicipal elections, and
hoped that they would be willing to reciprocate.

6:32:13 PM

Co- Chair Meyer questioned if it were a reasonable request to
ask the Gty of Anchorage to allow the State to “piggy-back”
on the nunicipal elections. Ms. Brewster felt that it would
be a reasonable request and pointed out that the State held
a special election for the Municipality of Anchorage in 2004
and noted that the Miunicipality assuned sone of the costs
associated with that el ection.
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Co-Chair Meyer proposed that the bill be noved from
Committee with an indetermnate fiscal note. M. Brewster
was confortable with that idea.

6: 33:44 PM

STEVEN JACQUI ER, ANCHORAGE, testified via teleconference,
spoke against the legislation. He felt the Ilegislation
expressed anti-gay sentinent. He maintained that the
Constitution requires equal treatmnent.

6:37:17 PM

In response to a question by Co-Chair Chenault, M. Jacquier
clarified that his children were currently covered through
his partner’s benefit program

6:39:11 PM

REPRESENTATI VE SEATON, spoke to the case of a Suprene
Court’s expansion of class of people eligible for benefits
under equal protection. He noted that the Alaska Cost of
Living Allowance (COLA) gives an additional 10 percent
retirement benefit to those residing in Al aska. The Court
and Court of Appeals have determned that, based on the
equal protection clause, anyone |iving outside of Al aska can
qualify for the Alaska COLA if they have a cost of living
equal to Anchorage. There are two paralleled situations in
which the Courts are making a decision based on equal
protection to expand the class of people that would receive
benefits. He questioned if the advisory vote shoul d address
all situations regarding the expansion of benefits under
equal . He observed that the Suprenme Court has not yet ruled
on the COLA issue.

6:42: 08 PM

Representati ve Rokeberg suggested that “and retirees” be
added to page 2, line 5, since there are tw different
groups that would be affected. He observed that the

Comm ssi oner supports the change.

6:43: 01 PM

Representative Hawker MOVED to AMEND: insert “and retirees”
on page 2, line 5.

6:43:41 PM

Representative Kerttula OBJECTED. She indicated that her
objection pertained to the entire | egislation.
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Representative Stoltze stressed that the legislation would
not restrict any broad retiree benefits and is only in
regards to same sex benefit retirees.

Representative Kerttula pointed out that it would affect
retirees with sane sex partners.

Aroll call vote was taken on the noti on.

IN FAVOR. Stoltze, Foster, Hawker, Holm Kelly, Meyer
Chenaul t

OPPCSED:  Kerttul a

Represent ati ves Mses, Joul e and Weyhrauch were absent from
t he vote.

The MOTI ON PASSED (7-1).

Representati ve Hawker MOVED to AMEND: insert “substantially”
on page 1, line 13 after “ballot”.

6:45: 26 PM

Representative Kerttul a OBJECTED. She expl ai ned that she was
not confortable w thout know ng the exact |anguage.

Representati ve Hawker argued that the |anguage would be
crafted in the next legislature in a full and open process.

Aroll call vote was taken on the notion.

IN FAVOR. Stoltze, Foster, Hawker, Holm Kelly, Meyer
Chenaul t
OPPCSED: Kerttul a

Represent ati ves Mises, Joul e and Weyhrauch were absent from
t he vote.

The MOTI ON PASSED (7-1).

Vice-Chair Meyer observed that the fiscal note would be
forthcom ng from Division of Elections.

Representati ve Foster MOVED to report CSHB 4002 (FIN) out of
Commttee with the acconpanying fiscal note.

Representative Kerttula OBJECTED. She observed that rather
than identifying the right determ nation of what nmakes sense
across the board for Alaskans that the |egislation would
prohi bit sonething. She argued that was the wong way to
approach the issue.

6:49: 15 PM
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Representative Hawker referred to the sentinent of
“trusting” the people on issues. He felt that it was
appropriate to trust the people to guide the |egislature on
this very controversial issue, without an enpirical answer.

Representative Kerttula noted that she took an oath to
uphold the Constitution and felt that it was clear on the
i ssue.

6: 50: 36 PM

A roll call vote was taken on the notion to pass the bil
from Comm ttee.

IN FAVOR. Stoltze, Foster, Hawker, Holm Kelly, Meyer
Chenaul t
OPPCSED: Kerttul a

Represent ati ves Mses, Joul e and Weyhrauch were absent from
t he vote.

The MOTI ON PASSED (7-1).

CSHB 4002 (FIN) was REPORTED out of Commttee with a "do
pass” recomendation and with two new fiscal notes: An
i ndeterm nate and ADM zer o.

#

ADJ OQURNNMENT

The neeting was adjourned at 6:50 PM
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