HOUSE FI NANCE COW TTEE
February 15, 2005
1:42 p. m

CALL TO ORDER

Co- Chair Meyer called the House Finance Conmttee neeting to
order at 1:42:20 PM

VEMBERS PRESENT

Representative M ke Chenault, Co-Chair
Representative Kevin Meyer, Co-Chair
Representative Bill Stoltze, Vice-Chair
Representative Eric Croft
Representative Ri chard Foster
Representati ve M ke Hawker
Representative Jim Holm

Represent ati ve Reggi e Joul e
Representative M ke Kelly
Representative Carl Mses

Representati ve Bruce Weyhrauch

VEMBERS ABSENT

None
ALSO PRESENT

Laura Qaiser, Director, Division of Elections, Ofice of
t he Lieutenant Governor; Loren Leman, Lieutenant Governor,
O fice of the Lieutenant Governor; Senator Gene Therriault;
Representative Ral ph Sanuels; Susan Parks, Deputy Attorney
General, Crimnal Dvision, Departnent of Law, Portia
Par ker, Deputy Comm ssioner, Departnent of Corrections; Doug
Whol i ver, Al aska Court System

PRESENT VI A TELECONFERENCE

Linda WIson, Deputy D rector, Public Defender Agency;
Captain Allen Storey, Alaska State Troopers, Departnent of
Public Safety

SUMVARY

SB 62 "An Act meking a supplenental appropriation for
i ncreased operating costs of the division of
el ections; and providing for an effective date."

SB 62 was REPORTED out of Conmmttee with a “do
pass” reconmendati on.

CS SB 56 (JUD)
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"An Act relating to crimnal |aw and procedure,
crimnal sentences, and probation and parole; and
providing for an effective date."

CS SB 56 (JUD) was heard and HELD in Commttee for
further consideration.

#sb62

SENATE BI LL NO. 62

"An Act meking a supplenental appropriation for
i ncreased operating costs of the division of elections;
and providing for an effective date."

1:42: 34 PM

LOREN LEMAN, LI EUTENANT GOVERNOR, OFFICE OF THE LI EUTENANT
GOVERNOR, related that he did not |Iike requests for
suppl enental funds when he was a legislator, nor does he
li ke them now, however, there are tinmes when conditions
change and they are needed. He enphasized that not all
suppl enental requests are due to failure, but rather due to
addi tional costs. This past election set a new record in
voter turnout; twice as many people requested absentee
ballots, twice as many people voted by fax, and the nunber
of special events ballots increased sevenfold. He pointed
out that there were also mssteps that caused costs to
i ncrease, such as the court ruling, which resulted in the
reprinting of ballots. He expressed disagreenent with the
judiciary summary, but rather than appealing and further
jeopardizing the ability to distribute absentee ballots
t hroughout the world, he chose to nove on. He noted that he
is still waiting for the court opinion.

Li eutenant Governor Lenman related that the D vision of
El ections conducted itself admrably in spite of difficult
chal | enges. He nmaintained that the supplenental request
woul d help recover costs and enable the Division to keep
functi oni ng.

LAURA GLAI SER, DIRECTOR, DI VISION OF ELECTIONS, OFFICE OF
THE LI EUTENANT GOVERNOR, explained that SB 62 is identical
to HB 79, which has already appeared before the committee.
She offered to answer questions.

Co-Chair Meyer asked what the tine constraint is. V5.
G aiser replied that the Division is in the red right now.

1: 50: 37 PM

Representative Croft noved to adopt Amendnent #1:

Page 1, after line 3, insert:
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“Section 1. The uncodified law of the State of Al aska
i s anended by adding a new section to read:

LEG SLATI VE FI NDI NGS AND | NTENT. (a) The legislature
finds that Alaska law requires that the D vision of
El ections and the Lieutenant Governor wite a “a true
and inparti al summary of the proposed law (AS
15.45.180) for each initiative on the ballot; and for
an initiative on the 2004 general election ballot, the
Li eut enant Governor prepared a summary that was found
by the Anchorage Superior court to be biased and
i naccurate; and at great expense to the state, the
Li eutenant Governor’s decision eventually forced the
Division of Elections to reprint thousands of ballots
with the proper, inpartial summary of the proposed | aw,
and if the Lieutenant Governor had foll owed the | aw set
out in AS 15.45.180, the State of Al aska would not have
incurred this great cost.

It is the intent of this Legislature to appropriate the
suppl enental funds to cover the costs incurred by the
state for only the specific instance described in (a)
of this section; and to put the D vision of Elections
and the Lieutenant Governor on notice that the
| egi sl ature expects true and inpartial ballot |anguage;
and not to appropriate additional funds to the Division
of Elections for costs incurred by the State of Al aska
due to the failure of the Lieutenant Governor to adhere
to election laws in the future.”

Renunber accordi ngly.
Co- Chair Meyer OBJECTED for discussion purposes.

Representative Croft stressed the inportance of being
careful with “the power to influence” when witing |anguage
on the ballot. He enphasized that fights about how words
m ght influence voters should take place away from the
ballot. He stated that this should be taken very seriously,
whet her we agree with the court ruling or not. He disagreed
W th Lieutenant Governor Leman’s assertion that there wasn't
enough tinme to work on the ballot |anguage when the
litigation was in process. He deened it appropriate to say
that the Division of Elections very carefully follows the
| aw.

Representative Wyhrauch opined that Amendnent 1 is
irrelevant to the bill. Representative Croft maintained
that it is conpletely appropriate because $243,000 of the
suppl enental appropriation is costs incurred for having
i naccurate and biased | anguage on the ballot. He said that
it is a statement of intent so this does not happen again in
the future.
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1: 55: 35 PM

Representative Weyhrauch asked Ms. daiser if sone of the
suppl enental requests were incurred from recount expenses
after the general election. Ms. daiser replied that sone
were recount costs and sone were unantici pated personnel and
managenment costs. She pointed out that the Division does
not draft the ballot |anguage nor have control over the
m ssion of the |anguage. Represent ati ve Weyhrauch asked if
the cost of the extra work after the general election was
related to a court decision. Ms. Gaiser replied that it
was not. Representative Wyhrauch asked if any of the
expenses were due to the actions of the Lieutenant Governor.
Ms. Gaiser replied that they were not; one was driven by a
candi date and one by a group of citizens.

Co-Chair Meyer thanked Ms. daiser for her hard work on the
el ection. He voiced opposition to Anmendnent 1.

Vice-Chair Stoltze asked Lieutenant Governor Leman whet her
he had grounds to appeal and chose not to in order to
protect the integrity of the election. Li eut enant Gover nor
Leman replied that whenever one is in court, judgnment calls
relating to tine and noney nust be nmade. He expl ai ned that
he had to ask hinself if it was worth risking the votes of
Al askans who were abroad by further stalling the election

He said he also had to consider the chances of w nning an
appeal, and ultimately chose not to appeal. He stated that
he does not I|ike additional costs and takes his job of
witing ballot |anguage very seriously. He enphasized the
witing of the |anguage was done very deliberatively wth
the Departnment of Law, as well as wth proponents and
opponents of the initiatives. He stressed that he can’t
write |anguage based on proponents’ or opponents’ Ww shes

He opined that the |anguage, as witten, was accurate, and
the el ection denonstrated that.

Li eut enant Governor Leman comrented on poi nt nunber three of
Amendnent 1. He disagreed with the interpretation of
“proper, inpartial summary of the proposed |aw.”

A roll call vote was taken on the notion to ADOPT Anendnent
1.

I N FAVOR: Moses, Croft

OPPCSED: Holm Joule, Kelly, Stoltze, Wyrauch, Foster,
Hawker, Meyer, Chenault

The MOTI ON FAI LED (2-9).

Representative Foster MWED to report SB 62 out of
Comm ttee. There being NO OBJECTIQON, it was so ordered.
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SB 62 was REPORTED out of Conmttee with a "do pass”
reconmendat i on.

2:03:14 PM

At ease

2:06:12 PM
#sb56
CS FOR SENATE BILL NO.  56(JUD)

"An Act relating to crimnal Jlaw and procedure,
crimnal sentences, and probation and parole; and
providing for an effective date."

SENATOR GENE THERRI AULT, as sponsor, explained that the
United States Supreme Court ruling in June 2004, in the case
of Blakely v. State of Wshington, struck down WAshington’s
sentencing law finding that wunder the Sixth Amendnent a
defendant has the right to have a jury, not a judge,
det erm ne whet her aggravating circunstances exist to justify
increasing a defendant’s sentence above the statutorily
prescribed term The requirenents of Blakely created
confusion in the courts and directly affected Al aska’s
sentencing | aw. He pointed out that both SB 56 and HB 79
were put into the systemto correct this confusion.

Senator Therriault explained the major provisions of the
bill:

BLAKELY PROVI SI ONS

Amends  current presunptive sentencing of f el ony
of fenders, from a set term to a range of terns, to
bring Alaska laws into conformty with the decision

Requires aggravators to be taken to a jury for an
upward departure of sentence above the range.

Provides clarification that aggravating factors of a
crime do not have to be presented at Grand Jury.

Allows for nore discretion of judges to inpose
pr obati on. (aggregate of active inprisonnment and
probation nmust be within given range.)

Limts frivolous appeals for sentences that fall within
the legislative mandated ranges - but allows for
petitions for review (rt of appeals for substantive or
procedural m stakes is preserved)

OTHER PROVI SI ONS

House Fi nance Committee 5 02/ 15/05 1:42 P. M



Allows for an additional aggravator in sentencing when
a defendant has prior crimnal convictions of five or
nore class A m sdeneanors.

Al | ows an upwar d departure  of t he range in
consideration of a | engthy m sdeneanor history.

Adopted i n House Judiciary

Allows for a sentence to be mtigated if the judge
finds a defendant suffers from a nental disorder or
disability including fetal alcohol spectrum This
excl udes crines against a person and crinmes of arson.

Limts the ability of judges to order “periodic”
sentences in which the offender periodically |eaves
prison and then returns to prison — anobunting to
unsupervi sed rel ease of offenders.

Allows correctional facilities to better nmanage the
pri son popul ati on and better supervise offenders

Change allows for periodic sentencing only if not nore
than 2 years to serve and an enploynent obligation
preexi sted sentenci ng.

| nproves public safety by stipulating the authority of
police officers to detain or arrest offenders for
viol ati ng probation and parol e conditions.

Al lows Parole Board to deny further consideration for
DI SCRETI ONARY parol e when it has already found that the
of fender is not a candidate for parole.

In response to a question by Co-Chair Myer, Senator
Therriault addressed the fiscal inpact of the bill. He
poi nted out that the Senate zeroed out the Public Defender
Agency’s fiscal note because the argunent that the bil
mght trigger litigation could apply to any piece of
| egi sl ati on.

Represent ati ve Weyhrauch asked if there would be problens if
the bill does not pass. Senator Therriault replied that
there woul d be appeals and uncertainty in the court system
He maintained that SB 56 woul d take away the uncertainty.

2:15: 24 PM

REPRESENTATI VE RALPH SAMUELS, sponsor of conpanion bill HB
79, in response to Representative Wyhrauch’s question,
replied that right now, to determ ne whether aggravating
circunstances exist, there would have to be a separate jury
trial. He explained that for mtigators, judges can still
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go down wi thout a separate trial, but they cannot go up from
the presunptive sentence, so there is now a set range to
allow for sone | eewnay.

Co-Chair Chenault asked if there could be a positive fisca
note or a cost savings as a result of the bill
Representative Samuel s agreed that could happen “from where
we are standi ng today” because separate jury trials would be
el i m nat ed.

SUSAN PARKS, DEPUTY ATTORNEY CGENERAL, CRIM NAL DI VI SION,
DEPARTMENT OF LAW in response to Representative Wyhrauch’'s
guestion, noted that the biggest problem right now is that
the current statutory schenme is unconstitutional because of
the Bl akely decision. She terned SB 56 a bal anced approach
to conplying with Blakely, but argued that it would not
create positive fiscal notes. She explained that their
current workload had increased enornously. There are
hundreds of notions dealing with illegal sentences due to
the Bl akely decision. Passage of the |egislation would
restore the workload to a nore nmanageabl e | evel
Contradictory interpretations from trial judges resulting
from this decision have also created problens. There is
chaos and wuncertainty in the system which woul d be
all eviated by the | egislation.

Ms. Parks explained that current presunptive terns were
developed in the |late 1970s because, previous to that tine,
judges could sentence as they saw fit. That equal ed extrene

disparity in sentences for the sane offense. Presunptive
sentencing was found to be a success, so in SB 56,
presunptive sentencing 1is preserved, but wth sone
di scretion on the part of the judge. It is a burden on the

systemto take aggravators to a separate jury trial.

Ms. Parks pointed out that the Departnent of Law has a zero
fiscal note because it believes that once the systemis in
pl ace there should be no additional costs. She noted that
sentencing ranges give judges a lot of discretion, and only
in the very exceptional case where aggravators would be
proposed, would a jury trial be necessary. Sone aggravators
will be inherent within the case; others wll require
bi furcation of the case. Were the jury finds the defendant
guilty of the wunderlying offense, evidence would be
presented on aggravators, and a verdict on the aggravators
woul d be needed.

2:23:28 PM

Ms. Parks echoed the comrent that the bill has had a | ot of
scrutiny in the Senate and House Judiciary Commttees. She
acknowl edged a concern regarding increased costs due to
i ncreased sentences. She enphasized that the intent of bil

is not to increase costs by increasing sentences, but to
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preserve current sentencing levels while conplying wth
Bl akel y. The Senate Judiciary Commttee passed a clearly
stated letter of intent, which was incorporated into the
bill by the House Judiciary Commttee.

Vice-Chair Stoltze inquired if there would be a triage of
the nost extrene cases in order to pursue the aggravators.
Ms. Parks related that she anticipated prosecutors would
| ook at the available ranges, aggravators, and strength of
evidence. Currently, aggravators only have to be proven by
cl ear and convi ncing evidence, but under this bill they have
to be proven beyond a reasonabl e doubt, which will require a
new anal ysi s.

Representative Holm asked Ms. Parks for her opinion about
the nmenmorandum from Linda WIlson of the Alaska Public
Def ender Agency (copy on file), which found Sections 1, 26,
30, and 31 of the bill unconstitutional. Ms. Parks
explained that the nenorandum was debated in the House
Judiciary Commttee. Section 1 states that aggravators
should have to go to grand jury. She disagreed with this
opi ni on. She argued that the grand jury in Alaska was
created to insure that people were not held in jail pending
trial when there was no evidence to support the charges

Taki ng aggravators is not required to insure that the grand
jury is doing its job. She enphasized that Blakely is a
United States Suprenme Court case, which requires that
aggravators go to a jury trial. Alaska’s grand jury
requirenent is a State Constitutional requirenent, not a
United States Suprenme Court requirenent.

Ms. Parks commented on Sections 26, 30, and 31, which she
termed a fix in a |oophole of the |aw She referred to a
case in Honmer where police officers were in a bar and
recogni zed a person who was on probation or parole for a
felony DU . They contacted the person and his parole
officer and discovered that he was on parole and not
supposed to be in the bar. At the direction of the parole
officer, they frisked the man and found cocai ne. He was
convicted, but the conviction was reversed on appeal. The
court of appeals said that the police could not stop the man
to inquire about parole conditions because it was not a
public safety issue. Sections 26, 30, and 31 give police
the authority to stop upon reasonable suspicion and to
arrest on probable cause. She opined that this is a
constitutionally allowed interpretation

Vice-Chair Stoltze asked about the rel ationship between hate
crinmes and a second aggravator trial |evel. Ms. Parks
responded that it would depend on how the judge ruled and
the need for a second bifurcated trial after a conviction on
an underlying of fense.

2:3: 36 PM
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Representative Weyhrauch asked how a positive fiscal note

woul d wor K. Ms. Parks clarified the Departnent of Law s
fiscal note would still be zero. She acknow edged t hat
passage of the bill wuld reduce the workload, but

enphasi zed that Departnent of Law staff is currently
over burdened by the Bl akely deci sion.

In response to a question by Representative Wyhrauch, M.
Parks replied that probation and parole officers are a
creation of statute and are allowed to nake unannounced
searches and seizures. She suggested that if that 1is
constitutional, the legislature should be able to nmake a
public safety determnation that police officers are |ike
deputi zed probation officers.

Representative Croft referred to Roman v. State of Alaska in
Sections 26, 30, and 31, and asked if parolees lose their
ability to object to any searches. Ms. Parks replied that
is not what the bill intends. Police nust have reasonable
suspicion in order to make contact wth parol ees who nust be
violating conditions enunerated in the bill

Representati ve Croft opi ned t hat t hey are ei t her

constitutionally protected or not. He asked if, wunder the
Roman deci sion, parolees would give up a category of their
rights. He nmaintained that the bill opens up a new area of

police search and seizures. M. Parks replied that everyone
is protected by the Constitution, and police do not have the
right to stop anyone unless there is reasonable suspicion

She related that the bill carves out a relationship between
police officers and probationary parolees for certain
violations of <conditions that would not apply to other
peopl e. In response to a question from Representative
Croft, Ms. Parks said she believes that a police officer can
make contact w th soneone upon reasonable suspicion of any
crinme.

2:42: 00 PM

Representative Croft read from the Mnorandum from the
Public Defender Agency, “every fact which is legally
essential to the punishnment nust be <charged in the
indictnment and proved to the jury.” M. Parks replied that
she does not agree with that assertion.

Representati ve Wyhrauch expressed a belief that parolees
have given wup constitutional rights because they have
commtted a crinme and are devoid of certain protections. He
rel ated exanples of Wst Point behavior requirenments and
restricted liberties of people on probation. Ms. Parks
agr eed. Representati ve Wyhrauch asked if the |aw agrees.
Ms. Parks said she believes so, and the public expects
police to be able to perform this task. Representati ve
Weyhrauch pointed out the beneficial inpact on society of
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reduced <costs due to probation requirenents and re-
incarceration laws. M. Parks noted that it is particularly
inportant in Alaska for local law enforcenent to have the
power to detain parolees because a |lot of communities are
wi t hout probation offices.

PORTI A PARKER, DEPUTY COW SSI ONER, DEPARTIVENT OF
CORRECTIONS, in response to a question from Representative
Hol m explained that the fiscal note is zero for the first
six years, rather than an indeterm nate note, because nost
sentences would fall within current ranges. She noted that
the Departnent cannot predict what judges may do in the
future.

DOUG WOOLI VER, ADM NI STRATI VE ATTORNEY, ALASKA COURT SYSTEM
related that the court system does not take a stand on the

nerits of legislation and wll Jleave it up to the
| egislature to decide how to best address the problens
created by the Bl akely decision. He expressed a concern

about Section 7, which he said he woul d address at the next
nmeet i ng.

2:50: 44 PM

LI NDA W LSON, DEPUTY DI RECTOR, PUBLI C DEFENDER AGENCY ( PDA)

stood by the PDA's indeterm nate fiscal note. She expl ai ned
that the bill would have an inpact because it wll increase
probationary sentences. The ranges inposed are quite broad.
What was a five-year presunptive is now a range of five to

ei ght. Mst of the ranges are now larger. Even in best-
case scenarios where there are no increases across the
board, there will be nore probation sentencing, revocation

an increase in caseloads, and nore inposed probationary
sentences. She enphasized that the PDA is not guessing that
there wll be protracted litigation. Ms. W son
respectfully disagreed with the nerits of State’s argunent
regarding the right to an indictnent. She predicted that
there would be litigation concerning the bill in its present
form

Ms. Wlson referred to Section 21, page 17, a list of eight
aggravators that need to be proved by clear and convincing
evidence. O 31 total aggravators, 23 would need to go to a
jury. She agreed with Ms. Parks that a jury trial would
happen only in rare cases because “why would they go prove
an aggravator when they can, in nmany circunstances, go to
the max on a presunptive range wthout proving any
aggravators.” She maintained it would be a rare case where
the State woul d propose an aggravator that would need to be
proved to a jury beyond a reasonable doubt. She predicted
that there would be a lot of questions about the eight
aggravators listed; whether they should be proved to a jury
or not, or whether keeping them before a judge conplies with
Bl akel y.
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Ms. WIlson pointed out the challenges that would occur in
Sections 26, 30, and 31. She argued that the Constitution
provides for a right against unreasonable search and
seizure, and a right to privacy. She cited the Roman case
as support, and predicted there would be litigation over
t hese sections. She opined that nore cases would go to
trial because of uncertainty in the ranges. She noted that
the fiscal note does not address cases inpacted since the
Bl akel y deci si on.

In response to a question from Representative Croft, M.
Wl son explained that of the eight aggravators, which are
specifically listed on pages 12 and 13 of the bill, sone
involve the fact of a prior conviction, and sone involve
additional facts that have to be proved wthin those
aggravators. \Wether on not those additional facts need to
be proved to a jury is the question and wll require
litigation. She |listed several exanples.

Representative Croft discussed the loss of constitutional
rights of parolees and suggested putting conditions of
probation, such as a search by police, in a waiver category.

3:01: 24 PM

Ms. WIson explained that a person on nandatory parole is
not given a choice. Ref erenci ng page 19, she pointed out
that conditions of probation are not necessarily crinmnes.
She maintained that protection from unreasonable searches
and seizures is still needed. The bill addresses detaining,
arresting, and sei zi ng, whi ch runs into serious
constitutional troubles.

Representative Croft asked for a definition of the “crine of

violating probation or parole conditions”. Ms. WIson
referred to page 19, lines 27 and 28, and suggested that the
wording could be changed to read, “and if the conduct
creates imm nent public danger or threatens serious harmto
persons or property.” Representative Croft suggested that
sone parole violations are not dangerous. Ms. W1 son

responded that it is a call for the probation officer to
make, not the police officer.

Representative Croft asked why it is so inportant to nention
reasonable doubt in the indictment when it has to be
mentioned in the trial.

Ms. WIson responded that people have the right to a grand
jury, and there was a problem before Blakely because
aggravators becone elenents. She related that if sonething
is essential to the punishnent, it should be charged in the
i ndi ctment . This would give fair warning, and the grand
jury shoul d be deciding whether or not they neet all of the
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el ements of defense. They nust be charged in the indictnent
regardi ng what they are facing.

3:07:44 PM

Vice-Chair Stoltze expressed confusion regarding police
officers not being able to enforce probation conditions.
Ms. W1 son responded that there are exanples from both ends
of the range, and sonetines it is a “hassle” to live within
our Constitution.

3:10:37 PM

ALLEN STOREY, CAPTAIN, ALASKA STATE TROOPERS, DEPARTMENT OF
PUBLI C SAFETY, (via teleconference), addressed sections 26,
30 and 31. He stated support for those concepts. He spoke
of the benefits to society and to the person concerned due
to enforcing conditions of probation. He pointed out that a
lot of time is spent training police and probation officers
about search and seizure issues. He indicated support for
the bill in order to enhance the on-going relationship
bet ween | aw enforcenent, and parol e and probation officers.

Representati ve Hawker agreed with Captain Storey.

Representative Sanuels, referring to the fiscal note,
poi nted out that 90 percent of cases referred to the system
“get dealt” and very few go to trail. He enphasi zed that
the discussion is not about the rights of the accused, but
about the rights of the convicted, which is a huge
difference. He related that when a sentence gets mtigated,
a judge could go to half of the sentence, which bal ances the
two sides. He clarified an exanple of a range nentioned by
the PDA and mai ntained that the ranges are realistic.

Representative Kelly commented that it would very deneani ng
to a police officer to have to get permssion to deal with a
parole violation, because it inplies that the officer does
not have good judgnent.

3:18:41 PM

Co-Chair Meyer cl osed public testinony.

SB 56 was heard and HELD in Commttee for further
consi der ati on.

#

ADJ QURNIVENT

The neeting was adjourned at 3:19 PM
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