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CHAI R GENE THERRI AULT called the Free Conference Committee on SB
130 to order at 1:18:09 PM Senators Therriault, French, and
Huggi ns and Representatives Croft, Anderson and Rokeberg were
present.

CHAIR THERRI AULT noved to adopt Anmendnent 10, |abeled R 27,
whi ch reads as foll ows:

24- GS1112\ R 27

Bul | ock
AMENDMENT 10
OFFERED | N CONFERENCE BY SENATOR THERRI AULT
TG CCS SB 130
Page 10, following line 7:
Insert a new bill section to read:
"* Sec. 9. AS 23.30.010 is repealed and reenacted
to read:
Sec. 23.30.010. Cover age. (a) Except as

provided in (b)) of this section, conpensation or
benefits are payable under this chapter for disability
or death or the need for nedical treatnent of an
enployee if the disability or death of the enployee or
the enpl oyee's need for nedical treatnent arose out of
and in the course of the enploynent. To establish a
presunption under AS 23.30.120(a) (1) t hat t he
disability or death or the need for nmedical treatnent
arose out of and in the course of the enploynent, the
enpl oyee nust establish a causal I|ink between the
enpl oynment and the disability or death or the need for
nmedi cal treatnment. A presunption may be rebutted by a
denonstration of substantial evidence that the death
or disability or the need for nedical treatnent did
not arise out of and in the course of the enploynent.
When determning whether or not the death or
disability or need for nedical treatnent arose out of
and in the course of the enploynent, the board nust
evaluate the relative contribution of different causes
of the disability or death or the need for nedical

treat ment. Conmpensation or benefits wunder this
chapter are payable for the disability or death or the
need for nedical treatnent if, in relation to other

causes, the enploynent is the substantial cause of the
disability or death or need for nedical treatnent.
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(b) Conpensation and benefits under this chapter
are not payable for nental injury caused by nental
stress, unless it is established that (1) the work
stress was extraordinary and unusual in conparison to
pressures and tensions experienced by individuals in a
conparable work environnment; and (2) the work stress
was the predom nant cause of the nental injury. The
anount of work stress shall be neasured by actual
events. A nmental injury is not considered to arise
out of and in the course of enploynent if it results
from a disciplinary action, work evaluation, job
transfer, layoff, denotion, termnation, or simlar
action taken in good faith by the enployer.”

Renunber the followi ng bill sections accordingly.

Page 49, line 1:
Del ete "sec. 65"
| nsert "sec. 66"

Page 50, |ine 20:
Del ete "sec. 53"
I nsert "sec. 54"

Page 50, line 21:
Del ete "sec. 53"
| nsert "sec. 54"

Page 52, |ine 15:
Del ete "sec. 34"
| nsert "sec. 35"

Page 52, |ine 23:
Del ete "sec. 65"
| nsert "sec. 66"

Page 52, |ine 24:
Del ete "sec. 76"
| nsert "sec. 77"

Page 52, |ine 26:
Del ete "Sections 34, 77, and 82(a)"
I nsert "Sections 35, 78, and 83(a)"

Page 52, |ine 28:
Del ete "Sections 1, 2, 53, and 83"
| nsert "Sections 1, 2, 54, and 84"
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Page 52, |ine 29:
Del ete "secs. 85 and 86"
| nsert "secs. 86 and 87"

REPRESENTATI VE CROFT obj ect ed.

CHAIR THERRI AULT asked M. Lisankie and M. Knudsen to cone
forward to answer questi ons.

REPRESENTATI VE ROKEBERG told nenbers he planned to propose a
foll owup anendnent to renove sone of the |anguage omtted from
Amendnent 10.

CHAIR THERRI AULT said he would be noving a nodification to
Section 66 as Amendment 11.

REPRESENTATI VE CROFT asked for an expl anati on of Amendnent 10.
1:19:18 PM

M5. KRI STIN KNUDSEN, Assistant Attorney General, Departnent of
Law, told nenbers that Ilines 4-13 on page 1 essentially
encapsul ates the current law with respect to how the operation
of the presunption works. To establish the presunption under AS
23.30.120(a)(1) that an injury is conpensable under the workers’
conpensation act, a work connection nust be established. Once
that presunption is established, the enployer can rebut it wth
substantial evidence using one of two methods that are well
established in law. The next sentence is new (lines 14-17) in
the sense that it directs the board, when determ ning that the
work is a substantial cause of the injury, to consider it in
relation to all other causes. In other words, the board cannot
|l ook at the work in isolation to determne whether it was a
substantial cause of the injury.

SENATOR FRENCH asked how the board nakes that determ nati on now.

MS. KNUDSEN said assum ng the presunption has dropped out, the
board | ooks at the work and asks: But for the work would the
injury have occurred and was it so inportant in bringing about
the harm that a reasonable man would regard it as a cause and
assign responsibility to it? She explained that question is the
substantial test that all lawers in the state are famliar
with. Anendnent 10 does not alter that; it just says when
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| ooking at whether a factor is substantial the board nust also
| ook at other factors.

REPRESENTATI VE ANDERSON said he sees Anmendnent 10 as a nore
pal at abl e hybrid of where the conmttee wants to go. Lines 14-20
make the difference, that being if an issue arises about
substantial cause, the decision reverts to the board because
enpl oyers won't want to negotiate that issue with each other. He
asked if the purpose of Anendnent 10 is to provide nore scrutiny
on the question of who wll pay.

M5. KNUDSEN said that is the second change. She explained the

first change is not as big Bbecause when determ ning
substantiality, the presunption has been overcone. An enployer
will bring forth evidence of other causes. That does not i npact

the bar for recovery. The second sentence pinpoints the nore
significant difference.

1:25:50 PM

REPRESENTATI VE ANDERSON asked if the standard were the current
“a substantial” versus “the substantial,” the current enployer
woul d have to pay 70 to 90 percent of the tine. He pointed out
the injury would be covered one way or the other - by Medicaid
if nothing else; the debate is about who will pay.

SENATOR FRENCH i nterjected and asked about | ost wages.

REPRESENTATI VE ANDERSON said he would get to that later and
asked if Anendnent 10 will afford nore scrutiny of coverage.

M5. KNUDSEN said it does require the board to expand its
scrutiny but the board is not prohibited from doing that now.
Lines 14-17 do not represent anything other than a directive to
the board that when determining “a substantial factor” or “the
substantial factor,” to review all factors.

REPRESENTATI VE CROFT asked about the statute of limtations for
wor kers’ conpensation cl ai ns.

1:28: 03 PM
M5. KNUDSEN said the statute of limtation runs 2 years after
the date of injury but no longer than 4 years after the date of

injury. If the injury is latent, the tine period begins after
di scovery. In the case of death it is one year. She added the
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statute does not begin to run until the person is aware of a
connection between the disability and work.

REPRESENTATI VE CROFT said at its previous neeting the commttee
di scussed cases where this could be unfair. He gave the exanple
of a case where an enployee could have been breathing the sane
toxins on many jobs and the responsibility could fall on the
| ast enpl oyer whose enploynent contributed but who nay not have

been the major factor. He asked if Amendnent 10 will create the
sane problem and whether nany enployees wll “fall through the
cracks.”

M5. KNUDSEN said the crack here is nuch narrower than it would
be using the nmjor contributing factor standard. The Al aska
Suprenme Court has drawn a distinction between “a substanti al
cause” and “the substantial cause” but it has not indicated that
“the substantial cause” is equivalent to “the najor contributing
factor.”

1: 32: 02 PM

CHAI R THERRI AULT asked if Amendnent 10 presents a much | ower
standard than “the major contributing cause” standard.

M5. KNUDSEN said in her estimation, the term “the substanti al
cause” speaks to the possibility of many causes and determ ning
what ever constitutes substantial in the m nds of reasonable nen.
The word “major” differs in that it inplies that a conparison
must be nmade to determ ne the highest cause.

REPRESENTATI VE ANDERSON asked if “the substantial” is the | ower
threshold or Amendment 10 would not be before the committee
agai n.

M5. KNUDSEN said that is not to say it is the same as the
current standard.

REPRESENTATI VE CROFT nmintained that Anmendnent 10 clearly
contenpl ates that one cause will be conpared to anot her.

1: 33: 20 PM

M5. KNUDSEN said the first sentence clearly contenplates that
substantiality would be determ ned in conparison to other causes
if other causes exist. The suprene court originally determ ned
substantial factor in Sharp versus the North Star Borough by
exam ning two conpeting causes. In workers’ conpensation cases,
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there has been a tendency to forget the conparative analysis of
work relationship. Anmendnment 10 only tells the board to
determ ne substantiality in relation to other causes.

REPRESENTATI VE CROFT asked if an enployer cannot be “the”
substantial cause under Anendnent 10 if sonething else is nore
of a cause.

M5. KNUDSEN said that is correct.
1:35:19 PM

REPRESENTATI VE CROFT asked if, in a situation where soneone
wor ked with asbestos at one job for 12 years and at another for
5 years and started to feel sick, the board could determ ne that
the 5 year enploynent wasn't the substantial cause but the
enpl oyee would be prevented from suing the earlier enployer
because he shoul d have known of the illness within tw years [of
| eaving the first job].

M5. KNUDSEN said that would not be the case because Anmendnent 10
was drafted in the disjunctive. The board nust |ook at the
disability at the time the claim was filed or when nedical
treatment was occasioned by the enploynent. If a person had 8
years of exposure in a shipyard, continued to be enployable and
did not experience any synptons, the subsequent enployer would
have a difficult time establishing that the |atest enploynent
was not the substantial factor in the need for nedica
treatnment. She enphasized the determnation is based on the need
for nedical treatnment at the tine. She thought Representative
Croft’s concern was geared nore toward nedical treatnent needed
| ater on. She explained the enployer’s burden is unchanged; the
enpl oyer nmust elimnate the possibility of a work relationship
to overcone the presunption

M5. KNUDSEN said under current |aw, an enployee nust show sone
evidence of the relationship and the enployer nust show
substanti al evidence that excludes the enploynent as the | egal
cause of the injury. The burden is unchanged. The enpl oyer mnust
elimnate the possibility of a work relationship or mnust point
to the way to overcone the presunption

REPRESENTATI VE CROFT said under current |aw, the enployee nust
show sone evidence and the enployer nust show by substanti al
evidence that the current enploynent has been excluded as the
cause.
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REPRESENTATI VE CROFT asked where that is located in the bill
M5. KNUDSEN said it is in Al aska Suprenme Court case |aw.

REPRESENTATI VE CROFT said the legislature is about to codify

case law in statute but the bill does not speak to that at all.
1:39:56 PM
M5. KNUDSEN said the bill says that a causal Ilink nust be

established - that wording is fromthe Steffe case.

REPRESENTATI VE CROFT said he |ooked at the case law and, in his
mnd, there is a big difference between establishing a causal
link and subm tting sone evidence of a causal |ink.

M5. KNUDSEN said line 12 on page 1 says the presunption may be
rebutted by a denonstration of substantial evidence that the
death or disability did not arise out of and in the course of
enpl oynent .

CHAIR THERRI AULT interjected to tell nenbers he just received
the corrected anmendnent, |abeled R 28. It includes, on page 2,
the deletion of the |anguage in Section 66, regarding the stress
issue and a separate tort claim He then withdrew his notion to
adopt Amendnent 10 and noved to adopt Amendnent 11

REPRESENTATI VE CROFT objected to the adoption of Amendnent 11.

1: 42: 50 PM

REPRESENTATI VE CROFT suggested adding on line 10 the phrase,
“must establish sone evidence of a causal Ilink between the
enpl oynent and the disability,”. He noted the overall |egal

standard is substantial evidence and a |lot of case |aw fleshes
that out. He said the amendnent accurately states that standard
but it mght not state the current |aw on the original burden of
the enployee. He cautioned that a full causal |ink could be
m sinterpreted using the current standard of “some evidence of.”

REPRESENTATI VE ROKEBERG said for the enpl oyee, the *“a
preponderance of the evidence” standard wuld change to
“substantial evidence.”

CHAI R THERRI AULT told nenbers the |anguage in Anendnent 11 cane
straight fromthe published court decision.
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SENATOR FRENCH asked if he was referring to the |anguage down to
line 13 [ page 1].

CHAI R THERRI AULT said he was.
1: 44: 06 PM

MS. KNUDSEN said the court described the standard in Steffe as
“a causal link,” neaning a link - not a whole case. The court
has also described it as “a prelimnary link” in the Smallwood
case and as “sone evidence of work connection” in another case.

REPRESENTATI VE CROFT asked if “sone evidence of” is sonetines
used.

M5. KNUDSEN said it is.

REPRESENTATIVE CROFT asked if “the prelimnary” or “sone
evidence of” is not neant to harmthose cases.

M5. KNUDSEN replied, “Exactly.”

SENATOR FRENCH referred to Sec. 23.30.010(a) and said the
| anguage on lines 1-13 only codifies existing case |law but the
| anguage on lines 14-20 take the existing coverage and squeeze
it smaller.

M5. KNUDSEN said |ines 14-17 would have no inpact whatsoever.
That |anguage is not intended in anyway to restrict or change
the current standard for work rel ationship.

1:46: 10 PM

CHAI R THERRI AULT said it nerely requires the board to take that
action.

M5. KNUDSEN agreed and said the board should be doing that
anyway.

SENATOR FRENCH asked if that subsection is only intended to
codify existing case | aw.

M5. KNUDSEN acknow edged that the word “the” in the |ast
sentence does constitute a change fromcurrent | aw.
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SENATOR FRENCH asked if it makes the universe of clains snaller
so that a certain nunber of clains covered under the old |aw
will not be covered under the new | aw.

M5. KNUDSEN said it is hard to foresee how that woul d happen but
it is possible.

1.47.27 PM
SENATOR FRENCH said if the language on line [19] was changed to

“a” substantial cause instead of “the”, the ball would be the
sane size as it was before.

MS. KNUDSEN said that is correct.

CHAI R THERRI AULT sai d dropping back fromthe “major contributing
cause” standard to codifying the existing standard does change
the current standard.

REPRESENTATI VE ROKEBERG said one concern has been that people
will be left without coverage if the board finds they don't
qualify for workers’ conpensation benefits, particularly if an
enpl oyer’s insurance carrier beconmes insolvent or because an
enpl oyee has a former non-work related injury. He asked if this
| anguage represents a protection for enployees, whether the Last
I njurious Exposure Doctrine wll survive Amendnent 11 and how
that would fit into practice.

M5. KNUDSEN said this amendnent does not affect the doctrine.
Amendment 11 will provide an opportunity for enployers to shift
sone tines when they nmy have been a substantial factor to
anot her enpl oyer who was the substantial factor. However, as to
initial treatment of injuries that occur on the job, she finds
it hard to inagine a case where a witnessed injury on the job is
not provided with treatnent, even with a preexisting injury.

1: 50: 46 PM

REPRESENTATI VE ROKEBERG said AS 23.30.155(d) clearly protects
any worker so that the worker wll get paid; the dispute is
about who wll pay. The current enployer pays the bill, and
then fault is determned through an adjudicative process. He
expressed concern about the issue of substantial cause to
address a situation in which the board could determine a current
enployer to be entirely responsible for an enployee with an
ol der injury who reinjured hinself on a current job.
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M5. KNUDSEN said this is phrased in the disjunctive — nmeaning it
contains the word “or” — that situation could occur. She gave an
exanple of a diabetic who stepped on a nail at work and needed
imediate treatnent. The work injury was the substantial factor
in the need for imediate treatnment so the absence from work
would be covered. |If Jlater that worker needed to have an
anput ati on because of the injury, the board would then | ook at
the substantial factor.

REPRESENTATI VE CROFT asked if the cause could be the prior
enpl oynent .

1:54: 00 PM
M5. KNUDSEN said that is correct.

REPRESENTATI VE ROKEBERG asked how the statute of limtation
woul d play in.

M5. KNUDSEN said it provides for latent injuries and for cases
in which the enployee didn't know the connection between the
disability and the original injury.

REPRESENTATI VE CROFT thought M. Knudsen was being too nodest

about the cost savings because although litigation will cost,

the fights between insurance conpanies wll victimze the
injured workers. He argued that when one cause is determined to
be greater than the other, the other is not the substanti al

cause anynore. He questioned how a court could make any
determ nation other than that the job with the |onger exposure
time is the greater factor. He noted the conpensation system
used to carry that risk, which wll now be shifted to the
enpl oyee. He asked her to el aborate on the disjunctive issue.

1:57:17 PM

IVS. KNUDSEN said the |anguage on page 1, lines 17-20,
contenplates that the possibility of occasions where, for
exanple, the disability concerns nay not be work related but the
need for nedical treatnent is. To qualify for benefits, the
enpl oyment would only have to be the substantial cause of one of
t he conditions.

REPRESENTATI VE CROFT expressed concern that the word “if” neans
the enployee cannot get benefits for any one of the three
conditions unless the enployer is determned to be the greater
cause.
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M5. KNUDSEN said that is the difference between (a) and (b).

A roll call vote was taken. Representatives Anderson and
Rokeberg and Senators Huggins and Therriault were in favor;
Representative Croft and Senator French were opposed.

CHAI R THERRI AULT announced that Anmendnent 11 was adopted and
expl ai ned that the structural change in the new AS 23.30.010 and
the deletion on page 2 of the anendnent take care of the
argunment that an enployee could take a separate tort action
against the enployer for those itens exenpted from the
definition of injury.

REPRESENTATI VE ANDERSON asked Senat or Seekins to address another
concern he heard fromthe nedical conmunity about rate freezing.

SENATOR SEEKINS, District D, directed nenbers to Section 75 of
the bill on page 48 and read, “AS 23.30.097(a)(1l) is repealed
August 1, 2007”. He then referred to page 25 and said that neans
the nedical services review board is to |look at the nedical
conpensation process and the nedical paynent section freezes
rates as of the Decenber 1, 2004 bulletin. If, by the end of the
2007 session, the nedical process has not been revised after the

nmedi cal advisory board weighs in, this section will be repeal ed
and the current nmethod used by the board to calculate nedica
rates will kick in. He stated, “So there is a drop dead date. If

we don’'t act to put sonmething else in place, we go back to the
old system”

2:02: 04 PM

REPRESENTATI VE ANDERSON said this wll give physicians the
opportunity to help solve the workers’ conpensation problem but,
if after 2 years the legislature can cone to no agreenent, the
rates won’t be frozen forever.

SENATOR SEEKINS said that is correct and noted the governor
suggested freezing the rates at the 1999 level. He and many
doctors and associations decided if the rates were going to be
frozen, they should be frozen at the current rate. That wl
anount to a freeze for one year. If the legislature hasn't acted
by the end of next session, this provision will revert to the
ol d system

REPRESENTATI VE CROFT asked what authority the governnent has to
set those rates.
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SENATOR SEEKI NS said the board’ s authority is in statute now.

REPRESENTATI VE CROFT said the board sets rates in the sense that
it prevents [the nedical community] from charging nore for
wor kers’ conpensation cases but letting the board tell the
medi cal community what it nust charge is entering newterritory.

2: 03: 48 PM

SENATOR SEEKINS disagreed and said it is not wuncommon for
governnment to set the rates when it pays.

SENATOR SEEKINS said it is not a new concept and that he is
confortable with it.

REPRESENTATI VE ROKEBERG asked if the division does an annual
review of the rates paid now

MR, PAUL LISANKIE, Director, D vision of Wrkers’ Conpensation

Department of Labor and Workforce Devel opnment (DOLWD) said that
is correct; the board was given statutory authority in 2000 to
revisit the calculation of the fee cap at | east once per year.

REPRESENTATI VE ROKEBERG recal l ed that previous to the statutory
change, the board did so | ess frequently.

MR.  LISANKIE acknow edged that prior to 2000, board review
occurred |l ess frequently.

SENATOR SEEKINS pointed out that the nedical community was
tremendously helpful in finding the right way to proceed wth
this process.

CHAIR THERRI AULT noted that he distributed a letter to nenbers
that led to Anendnent 11.

2:05:47 PM

SENATOR FRENCH noved to change the reference to “the Al aska
Chiropractic Association” to “the Alaska Chiropractic Society”
[ Anendnment 12] on page 24, lines 17 and 18 to accurately reflect
t he nane of that organization

2: 06: 44 PM
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CHAI R THERRI AULT announced that w thout objection, Amendnent 12
was adopt ed.

REPRESENTATI VE ROKEBERG nmoved CCS SB 130 as anended and its
adjusted fiscal notes fromconmttee.

2:07:11 PM

SENATOR FRENCH objected because the bill still contains an
appeal s comm ssion, which he sees as a bureaucratic construct
that will not do what its proponents claim His calculations

show that the current system has been operational for 40 years.
| f approximately 30 decisions have been issued by the superior
court each year, 1,200 decisions have been rendered and he has
seen none that conflict. He said the superior court is resolving
these clains quite well. He repeated that he sees no reason to
create a new bureaucracy.

A roll call vote was taken. Senator Huggins, Senator Therriault,
Representative Rokeberg and Representative Anderson were in
favor; Senator French and Representative Croft were opposed.

CHAI R THERRI AULT announced that FCCS SB 130 noved out of
commttee. He then adjourned the neeting.
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