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Ms. Linda Syl vester

Staff to Representative Weyhrauch

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Conmented on HB 93 for the sponsor.

Ms. Sue Hargus

Coast QGuard

Juneau AK

PCSI TI ON STATEMENT: Comrent ed on HB 93.

M. Jeff Qtesen
Departnent of Transportation &
Public Facilities
3132 Channel Dr.
Juneau, AK 99801-7898
POSI TI ON STATEMENT: Supports SB 382 and SB 371.

M. Peter Putzier

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

PCSI TI ON STATEMENT: Comented on SB 382.

Senator Gary Stevens
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Al aska State Capitol
Juneau, AK 99801-1182
POSI TI ON STATEMENT:  Sponsor of SB 371.

Ms. Susan Yurig

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Conmented on SB 371.

M. Mark Hi ckey

Lake Peni nsul a Bor ough

Juneau AK

POSI TI ON STATEMENT: Supports SB 371.

ACTI ON NARRATI VE
TAPE 04-14, SIDE A

COCHAIR THOVAS WAGONER called +the Senate Transportation
Standing Conmittee neeting to order at 1:35 p.m Present were
Co-Chairs Cowdery and Wagoner, Senators dson and Lincoln.
Senator Therriault arrived at 1:45. The first order of business
to come before the conmttee was CSHB 93(FIN).

" #HB93
CSHB 93( FI N) - BOATI NG SAFETY, REG STRATI ON, NUMBERI NG

REPRESENTATI VE BRUCE WEYHRAUCH, sponsor, asked the conmittee to
reject the two anmendnents that were proposed at the |ast hearing
saying that adhesian of the sticker <could be dealt wth
technically and the other anmendnent wth another exenption
really wasn’t necessary.

1: 40 — 1:44 — at ease

CO CHAI R COADERY noved to adopt Amendnent 1.

23-LS0230\ S. 2

Luckhaupt
12/ 14/ 04
AMENDMENT1
OFFERED | N THE SENATE
TG CSHB 93(FIN)
Page 2, line 12, follow ng "boat":
Insert "operated on the freshwater |akes and inland

wat erways of the state that is under 17 feet in | ength and”
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SENATOR OLSON said Anmendnment 1 addresses the Coast CQuard's
concern about notorized vehicles, but wanted to know why it
addressed fresh water |akes only. He said this amendnent rel ates
to hand-crafted umagqs with walrus skin coverings and, *“Between
D omede and Wales, you're not going to be up there rowing with a
current at 3 to 5 knots.”

CO CHAI R WAGONER asked for a roll call. Senator O son, Co-Chair
Cowdery and Co-Chair Wagoner voted yea; Senator Lincoln voted
nay.

COCHAIR CONERY nmved to rescind the vote, as Senator
Therriault just arrived.

CO CHAIR WAGONER noted for himthat the sponsor’s statenent said
Amendnment 1 wasn’t necessary.

CO CHAI R COADERY noved Amendnent 1 again.
SENATOR OLSON said his nain concern is that:

| want to make sure that if soneone has a canoe out

there that — maybe they use it only once in the | ast
10 years, but | want to nake sure they have the
liberty to go ahead and wuse that for whatever
necessary.... |If something starts to drift away and
they have an energency on their hands... and soneone
cones up and says that you ve got a canoe that’s not
registered. 1’ve got a problemwth that.

SENATOR LI NCOLN directed the commttee to page 2, line 12, which
exenpts boats that are not equi pped with mechanical propul sion.
Addi ng the anmendnment mi ght meke the | anguage nore cunbersone.

CO CHAI R WAGONER asked for the roll call vote. Senators d son,
Therriault, Lincoln and Co-Chair Wgoner voted no; Co-Chair
Cowdery voted yea; and Amendnent 1 fail ed.

SENATOR COLSON nmoved Amendnent 2. He thought putting decals on
um ags was shortsighted. That is why he asks that all native
crafts with animal hide coverings be exenpt.

23-LS0230\S. 1
Luckhaupt
12/ 14/ 04
AMENDMENT 2

OFFERED | N THE SENATE BY SENATOR COLSON
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TG  CSHB 93(FIN)
Page 2, line 21, follow ng "governnent":
| nsert ",

(6) a handmade umiag with a walrus or seal skin

covering"
SENATOR LI NCOLN sai d she strongly supported Anendnent 2.

V5. LI NDA SYLVESTER, staff to Representative Wyhrauch, said the
problem with the anmendnment s that currently the federa
standard is that any boat equi pped with notorized propul sion has
to be registered. Anmendnent 2 would be violating the federal
standard; Al aska would |ose notor fuel taxes comng into the
state and its boater safety programthat they fund.

SENATOR LI NCOLN asked if she knows for sure that the state would
| ose the boater safety funding with that single exenption.

M5. SUE HARGUS, Coast Guard, explained that one of the few
federal requirements is that within the boating safety program
the state provide for registration. This has been very
contentious for sone reason in Alaska. Registering umags wth
notors is still required under federal |aw even if state |aw
exenpts them The intention of the law is that if the um aq
washes up on sonme shore a hundred mles away, the Coast GCuard
knows who to | ook for.

SENATOR THERRI AULT explained the reason to have a registration
attached to a vessel is because notorized vessels can travel a
great distance. He asked how many search and rescue efforts the
Coast CGuard perfornms in western and northern Al aska.

M5. HARGUS replied since 1990, the Coast CGuard has spent a
couple of mllion dollars searching for boats on the northwest
coast.

SENATOR OLSON asked if the state would lose all of the
approxi mately $350,000 for an exenption like this.

MS. SYLVESTER answered that the program has to match the federal
m ni mum requi renments. She related an anecdotal story about how
this situation happened in Mntana.

SENATOR COLSON said he found it hard to rationalize that people

have been paying a gas tax of three to four percent to fund that
program and then the federal governnent puts stipulations on
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getting the noney back. He also noted that they are just
di scussi ng extending a sunset, not passing a new | aw.

M5. SYLVESTER expl ai ned that they are changing existing |law that
i ncludes all paddl eboats that are over 10 ft. The first uprising
about this bill came from Fairbanks where it didn’t nmake sense
to regi ster paddl eboats.

SENATOR LI NCOLN asked if there isn't a federal helnet |aw and
Al aska was threatened for years if it didn't pass a helnet |aw
it would | ose some DOTPF federal dollars.

SENATOR THERRI AULT responded that Alaska is in conpliance wth
that federal requirement where a passenger on a notorcycle is
required to have a helnmet. The federal |law doesn’t require a
driver to have one.

SENATOR LINCOLN pointed out that the umaq is unique to Al aska
and that just because the federal governnment requires it doesn’t
mean that Al aska needs to junp.

CO CHAI R WAGONER responded that the helnmet |aw was passed and it
requires anybody 18 vyears old or wunder who is riding a
notorcycle to wear a helnet. Once you get to be 18, you can take
your chances. Secondly, a bill just passed on seatbelt
requirenents wth the sane stipulation. He personally has a 26
ft. fiberglass boat that |ooks like an um ag and he is required
to have identification on it if he uses it on the water.

It is very inportant for the Coast CGuard to have the
ability to either track or identify floating debris or
an abandoned vessel or a sunken vessel. In ny case
they do it electronically with a beeper. | don't know
why it is so inportant that you don’t put an
identification plaque on the seat....

SENATOR OLSON said the people who are sitting in an um aq are
not sitting on seats that are attached to the frame of the boat.
“They are sitting on cans and things |like that because it’s cold
and wet.” Putting a sticker onto sonmething |ike fiberglass wll
stick, but putting a sticker onto a skin that is not conpletely
cured - which they aren’t so that the oil provides waterproofing
- it'’s going to shed the decal. He suggested a conceptual
anendnent to Anendnent 2 to add “nonnotorized um aqgs”.

M5. HARGUS said that woul d be acceptable to the Coast Guard.
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CO CHAI R WAGONER said it would be okay with him

SENATOR OLSON formally noved the conceptual anendnment to
Amendnent 2. There were no objections and it was anended.

CO CHAIR WAGONER asked if there were any further objections to
Amendnent 2 am There were none and it was adopted.

CO CHAIR CONDERY npbved to pass SCS CSHB 93(TRA) from conmmttee
Wi th individual recommendations. There were no objections and it
was so ordered.

#

"#SB382

SB 382- EM NENT DOVAI N REPLAT OF BOUNDARY CHANCGES

CO CHAI R WAGONER announced SB 382 to be up for consideration
2:15 — 2:17 — at ease

CO CHAIR CONDERY nmoved to adopt the CS to SB 382, version /D
There were no objections and it was so ordered.

MR. JEFF OITESEN, Departnent of Transportation and Public
Facilities (DOTPF), said that two |awsuits have erupted using
the sane legal argunment, both regarding bonded projects that
voters approved two years ago. If the lawsuits are upheld by the
courts, it has the potential to shut down and delay projects al
across the state.

The issue before you is a statute that has been on the
books for a long time - since '75. It’s never been
litigated before until now AS 09.55.275 requires the
platting authority, which is basically borough or city
governnments, to require the state, on a condemmation
related lawsuit, to go through that plat as if it were

a private l|andowner. Inherently, a replat involving
condemmation is going to be different than a replat
that’s done voluntarily... By it’'s very nature

condemmation is not a voluntary act. You can't get the
| andowners to put a signature on the application for
replat. They are sinply not ready to do that; they're
in no nbod to do that. The argunent being held up in
the courts is that we have to go through exactly the
sane procedure as a voluntary subdivision.
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To give you sone idea of the magnitude of the problem
— the project at Kenai River, Soldotna, that is slated
to go to construction this sumrer - is now in
litigation. We think it will be held up. The C Street
extension in Anchorage would also be held up; it’s in
litigation. The North Pole interchange in Fairbanks,
our right-of-way staff believe is at risk. Even a
project in Bethel — about a year ago the city attorney
saw this conflict and had the Bethel Cty Counsel pass
an ordi nance that exenpted that particular project..
so this can be a rural problemas well.

SENATOR LI NCOLN asked how the CS is different from the origina
bill and how does it prevent further litigation.

CO-CHAIR CONDERY explained the original bill was just a
begi nning and that further DOT research provided the update.

MR OITESEN said the intent of the earlier draft has not
changed, but the | anguage is better.

MR. PETER PUTZI ER, Departnent of Law (DOL), said that nopst of
t he changes were in style and he revi ewed those.

In a real nutshell, AS 09.55.275 has a sentence that
says that the platting authority typically in a
municipality shall apply the standards in the sane
manner between DOIPF and private |andowners. The
conflict or the problemis what “in the sane manner”
nmeans. The argunment is being nmade in court that
essentially in 75 there’s a legislative intent to put
what | woul d describe as a legislative straight jacket

on muni cipalities to require a particul ar
procedure.. .. For instance soneone who wants to
subdi vide property and a right-of-way acquisition -
the two proceedings as M. Otesen pointed out - a

right-of-way acquisition is quite a different aninal
than what goes on wth respect to your typica
subdi vi sion. ..

SENATOR THERRI AULT asked if the 1975 |anguage actually said
there woul d be one uniform standard.

| f we fix this problem for DOTPF, do the
municipalities still have a problem that they ve got a
variety of standards... or are we fixing it for DOTPF
and the nunicipalities at the sane tinme?
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MR. PUTZIER explained that the fix intends to say that
municipalities can apply a variety of standards in their
discretion to how they want to treat the requests for replat
approval. The legislature is not demanding a particul ar process,
but is giving local governnents discretion to deal with it in a
vari ety of ways.

SENATOR THERRI AULT asked if the state and a private | andowner
have to go through the sanme process to subdivide and sell under
this bill.

MR. PUTZIER said that would be a different analysis. Section 3
only applies this bill to right-of-way acquisitions only.

TAPE 04-14, SIDE B

CO CHAIR WAGONER asked if these projects had been on the books
for 10 years or nore and if soneone is trying to obstruct them

MR. PUTZIER replied with an explanation of the process. Wen
DOTPF is wunable to come to an agreenent with a particular
| andowner, the project wll file a condemation action. The
| andowner then has the right to file an authority and necessity
chal l enge, which says the DOTI didn't follow the steps it was
supposed to and, therefore, can’'t take the property.

SENATOR LI NCOLN asked if this legislation is retroactive, would
that help communities go forward with their projects.

MR. PETZIER replied that both cases are in Superior Court now.
One has an oral argunent schedul ed for next week and a decision
could come out at any tine; the other one has yet to be
schedul ed for briefing and ar gunent . Thi s | egi sl ative
clarification would be presented to the court as additional
evidence as to what legislative intent was. “Qur hopes is that
both of the lawsuits would be defused....”

SENATOR OLSON asked if this bill passes, how will the public be
protected from the governnent acting as a bully to go ahead and
take property that nmay have been in a famly for centuries or
property that nost people would want to stay were it is.

MR. PUTZI ER answered that the em nent donain process has stood
on its own for years. It has a nyriad of restrictions and hoops
that DOTPF always has to junp through — a design process wth
public notice and an environnmental process with public notice.
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The municipal role is to have input. “This isn't in any way
di m nishing existing emnent domain rights that are already on
t he books and foll owed by DOTPF.”

SENATOR COLSON wanted to nmke sure that a public individual who
has to hire an attorney to represent him is protected against
em nent domain proceedings that nay being used unduly against
hi m

MR. OITESEN reiterated that emnent domain is a very heavy-
handed power of government. Consequently, both state and federa

|l aw heavily regulate the application of that power. He spoke
with the right-of-way chief in the northern region who was in
the departnent when this was passed in 1975 who said that DOT
was being heavy handed with its replats at that tinme. It was
taking property; it wasn't filing the paperwork wth |ocal

governments or replacing nonunents and property stakes that were
officially installed by registered |and surveyors. The analysis
was a reaction to the wongs of the departnent 30 years ago. “We
don’t want to do away with those protections....”

SENATOR OLSON said his last concern is if there is any
resistance fromthe nunicipalities on the proposed | egislation.

MR. OITESEN replied that this legislation literally started 10
days ago and this is its first public hearing.

CO CHAI R COADERY noved to pass CSSB 382(TRA) from commttee with
i ndi vidual recommendations and acconpanying fiscal note and
asked for unani nbus consent. There were no objections and it was
so ordered.

#

2:45 — 2: 47 — at ease

"#SB371
SB 371- POAERS/ DUTI ES DOTPF

CO CHAI R WAGONER announced SB 371 to be up for consideration

SENATOR GARY STEVENS, sponsor, said this bill cleans up an
obsolete statute at the request of the DOIPF and Attorney
Ceneral . An Executi ve O der (EO created an Al aska
Transportation Council in the 1970s, which directed the DOT

conmm ssioner to consult with the council on all transportation
projects, but the council never was appointed. The state is not
conplying with this old statute and it could be the basis for

SENATE TRA COW TTEE -11- April 2, 2004



litigation. SB 371 anends the statute and nakes it retroactive

as well. Oher changes allow the comm ssioner to study
alternative fuels for use in state vehicles and changes annual
requirenents to periodic, which will allows the conm ssioner

di scretion in choosing sensible tines.

SENATOR LI NCOLN asked what projects are being held up because of
litigation on this issue.

SENATOR GARY STEVENS answered the Iliama bridge project is
bei ng held up for one.

MR. OTTESEN el aborated that the EO becane | aw years ago when the
| egislature did not take action to keep it from becomng |aw -
by default. It never underwent an approval process. The bridge
| awsuit has three issues: the council was not formed, DOTPF
didn’t consider cost and benefits at the time the project was
selected and that the project was baselined [this project was
treated as on-going in the Southwest Al aska Transportation Plan
and it shouldn’'t be subject to additional planning]. The court
found in favor for the state on two of those argunents - having
no council and baselining, but the cost and benefits had to be
fully evaluated. He explained that the departnment didn't feel at
that time that rural projects would ever neasure up to urban
projects if they were nmeasured by the sanme test, sinply because
rural projects serve far fewer people. Rural and urban projects
didn't have the sanme set of questions on the departnent’s
scoring criteria. This is the fault the court found.

The departnent is backing up in its Southwest Transportation
Plan and selecting this bridge and one other that was al so under
construction. It is reconsidering costs and benefits for both
projects, which will cost about $50, 000.

Qur fear is that this particular |egal theory, which
now has been upheld by the courts, can be used on nmany
other projects, including projects that are under
construction right now, projects that are in the
design pipeline and will soon be under construction.

He explained that his major concern was that selecting only the
nost cost effective projects would | eave out all rural projects
and woul d make 40 percent of Alaska' s population transportation
or phans.
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SENATOR LINCOLN said she didn't want to see the state w thout
performance standards for rural Alaska facilities in reference
to | anguage on page 3, |ine 24.

MR. OITESEN answered that years ago the departnment was the
architect of school district facilities in rural Al aska, but
authority was transferred typically to the |ocal governnents

rural education attendance areas or boroughs 15 years ago.

SENATOR LINCOLN said that thankfully there were not a lot of
bor oughs out there, but she didn’t know if anyone was identified
as the responsible party to acconplish what the bill s
del eti ng.

MR. OTTESEN replied that he understood her concern, but the bil
before the conmittee is truly housekeeping and isn’'t at the
heart of what the departnent is doing to try to save rural
transportation projects. “W’'re really concerned about the cost
and benefit |anguage and how that nmay be applied to projects al
across the state.”

SENATOR THERRI AULT asked if the sanme result could be
acconplished by just passing a letter of intent wth the
| egi sl ati on.

MS. SUSAN YURI G Departnent of Law (DOL), said that the | anguage
inthe bill protected regul ations from bei ng exposed.

SENATOR LINCOLN noved Amendnent 1 to reinsert the deleted
section on page 3, line 24, through page 4, line 19. The sponsor
didn’t object. There were no objections and it was so ordered.

MR. MARK HI CKEY, representing the Lake and Peninsula Borough,
supported SB 371 and said the focus of the lawsuit is on a
project that has been this borough’s nunber one priority for

over 10 vyears. It conpletes a road connection between three
communities that has trenmendous benefits in ternms of saving
transportation costs and Ilives. He said the goal of the

Executive Order was to give DOl a strong presence working on
public facilities. After the change in planning authority, the
departnment has not had the facilities technical expertise for
the last 15 years. It has had all federally funded and no state
funded projects.

CO CHAI R WAGONER commented that often the cost benefit analysis
overshadows issues of loss of |ife and safety and the socio-
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econom c inpact of a project. “I think that should have just as
much wei ght as the cost benefit analysis in sone cases.”

MR. JEFF PARKER, representing Bob Gllam and Trout Unlimted
presented the other side of the issue, which is whether a cost
benefit analysis needs to be present in statute for all projects
or anmended. He said this legislation would not block every
proj ect under construction, because the requirenent to consider
cost and benefits applies only to new projects.

The second issue is that the current statute does not require a
positive cost benefit ratio; it only requires the departnment to
consider it. He referenced attachment D in his letter, the
Sout hwest Regional Transportation Plan that gives the cost
effectiveness data on five proposed projects in the Lake and
Peni nsul a Borough, and it shows the WIlliams Port to Pyle Bay
road com ng out as paying for itself. He asked the commttee why
a project like Iliama Nondalton should be funded, wth a cost
benefit ratio of 0.26 instead of a project that comes out with a
favorabl e cost benefit ratio.

He said there has been only one reported fatality in the last 15
years of sonmeone drowning in the Nondalton area. The state
trooper’s report on that fatality says a snow machine went
through the ice and the driver was inebriated. There is no
evidence that the person was trying to cross the river from
Nondalton to Iliama. M. Otesen conceded that was the only
death. A nmuch nore effective use of dollars froma safety point
of view would be to build a bridge between old and new Naknek.

| am convinced you will end up funding projects that
wll not be well justified if you abandon this
requirenent from state law. It sinply nakes sense,
particularly in tinmes of budgetary constraint....

He referred the committee to section (1)(b) of the bill that
affirme the wvalidity of the State Transportation Planning
process and asked, “Affirmed with respect to what?” He didn't
think that question was answered at all. Further, he pointed out
that M. Hi ckey was conm ssioner when portions of that noney was
spent, but the project didn't get conpleted before his successor
found that it was economically wunjustified. “If you want to
continue that process of wasting noney on poorly justified
projects, then go for the bill.”

TAPE 04-15, SIDE A
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MR. PARKER noted copies of cost benefit analysis that he had
sent the commttee and asked if it didn't neke sense for the
departnment to have that kind of information.

CO CHAI R WAGONER said he just received the information today and
wanted to hold the bill for further review. There being no
further business to cone before the commttee, he adjourned the
neeting at 3:35 p. m

#
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