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SENATE BI LL NO. 224

"An Act relating to lowering the legal level of intoxication for

operating a notor vehicle, aircraft, or watercraft to .02

percent or the equivalent for persons under 21 years of age;

relating to inplied consent for purposes of determning

consunption of alcohol; and providing for an effective date.”
HEARD AND HELD

SENATE BI LL NO. 354
"An Act relating to conplaints filed with, and investigations,
hearings, and orders of, the State Conm ssion for Human Rights;
maki ng conform ng anendnents; and providing for an effective
date."

HEARD AND HELD

SENATE BI LL NO. 246

"An Act relating to the commission of an offense or a juvenile
del i nquency act involving the victims race, sex, color, creed,
physi cal or nental disability, sexual orientation, ancestry, or
national origin; relating to sentencing, informal adjustnent,
and adjudication for those offenses and acts; relating to a
diversity tolerance program for certain juvenile delinquency
acts; relating to a civil cause of action for certain acts
involving discrimnatory harassnent; and providing for an
effective date."

MOVED SB 246 OUT OF COW TTEE

SENATE BI LL NO. 356
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"An Act relating to qual i fications of vot ers, vot er
regi stration, voter residence, precinct boundary nodification,
recogni zed political parties, voters unaffiliated with political
parties, early voting, absentee voting, ballot counting, voting
by mail, initiative, referendum recall, and definitions; and
providing for an effective date."”
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03/ 23/ 04 (S) STA AT 3:30 PM BELTZ 211
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Crystal Lowndes

Staff to Senator John Cowdery, sponsor

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: I ntroduced SB 224 for the sponsor

Jeffrey Johnston
No address provided
POSI TI ON STATEMENT: Testified on SB 224

Ci ndy Cashen

Executive Director, MADD Juneau

211 4th Street, Suite 314

Juneau, AK 99801

POSI TI ON STATEMENT: Testified in support of SB 224

Li eutenant Al Storer

Al aska State Troopers

Department of Public Safety

PO Box 111200

Juneau, AK 99811-1200

POSI TI ON STATEMENT: Testified on SB 224

Patty Ware
Di vision Director of Juvenile Justice
Departnent of Health &
Soci al Servi ces
PO Box 110601
Juneau, AK 99801-0601
PCSI TI ON STATEMENT: Testified on SB 224

Bar bara Bri nk

Al aska Public Defender Agency

Departnent of Adm nistration

PO Box 110200

Juneau, AK 99811-0200

POSI TI ON STATEMENT: Had reservati ons about parts of SB 224

Jan DeYoung

Assi stant Attorney General

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: C arified aspects of SB 354

Paul a Hal ey
Executive Director, Human Ri ghts Conm ssion
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O fice of the Governor

800 A St Ste 204

Anchor age, AK 99501- 3669

POSI TI ON STATEMENT: Testified on SB 354

M ke Li eberman
No address provi ded
PCSI TI ON STATEMENT: Testified on SB 246

Ni ck Kot avi ch

Tlingit Haida Leadership Counci

Juneau, AK 99801

POSI TI ON STATEMENT: Testified in support of SB 246

Nat al i e Landreth

Staff Attorney

Native American Rights Fund

POSI TI ON STATEMENT:  Supports SB 246

Don Bremmer

Tlingit Elder

Juneau, AK 99801

POSI TI ON STATEMENT:  Supports SB 246

Deni se Morris

Al aska Native Justice Center

121 W Fireweed Lane, Ste 240

Anchor age, AK 99503

PCSI TI ON STATEMENT:  Supports SB 246

Cel est e Hodge

Muni ci pality of Anchorage

4501 Sout h Bragaw

Anchor age, Al aska 99508

POSI TI ON STATEMENT:  Supports SB 246

A. W Full enw der

No address provided

POSI TI ON STATEMENT:  Supports SB 246

ACTI ON NARRATI VE

TAPE 04-20, SIDE A

CHAIR GARY STEVENS called the Senate State Affairs Standing

Commttee neeting to order at 3:30 p.m Present were Senators
Cowdery, St edman, and Chair Gary Stevens. Senat or  Guess
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participated via teleconference and Senator Hoffrman arrived
shortly.

SB 224- M NORS DRI VI NG AFTER CONSUM NG ALCOHCL

CHAI R GARY STEVENS announced SB 224 to be up for consideration

SENATOR JOHN COADERY notioned to adopt committee substitute (CS)
\'S version for SB 224. There being no objection, it was so
or der ed.

CRYSTAL LOMDES, staff to Senator John Cowdery, bill sponsor

explained that the CS for SB 224 is based on the Texas nodel for
zero tolerance of underage drinking and driving. The sponsor is
worried about this becomng a |arger problem and believes that
if the consequences aren't stiff enough, underage DUs wll
continue to escal ate.

CHAI R GARY STEVENS asked Ms. Lowndes to explain how the CS
changes the nost recent version of the bill

M5. LOMNDES explained that it is currently an infraction for a
mnor to operate a vehicle after consumng alcohol and the CS
nmakes the offense a class B msdeneanor, which is a crimna
of f ense.

SENATOR COWNDERY asked her to explain how teens sonetinmes view
t he issue.

M5. LOMDES told nenbers that it's not uncommon for teens that
have been stopped for underage drinking and driving to shift the
bl ame to soneone el se.

SENATOR CGRETCHEN GUESS asked how this change would stand up in
court and what the process would be for determning that a m nor
is operating a vehicle after consum ng al cohol .

M5. LOWNDES said that a .02 blood alcohol concentration (BAC)
level is on the books now and the |legislation doesn't change
t hat .

SENATOR GUESS asked if .02 is currently in statute.

M5. LOMNNDES said yes.

SENATOR GQUESS asked for the definition of vehicle.
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M5. LOMNDES didn't think there was a definition in the statute.

SENATOR GUESS suggested clarifying the issue because there would
be a problemif this were to becone | aw.

SENATOR COWNDERY noted that M. Lowndes had spoken wth the
Comm ssi oner of Public Safety.

M5. LOMDES added that Comm ssioner Tandeske gave her the

inpression that this wouldn't change how things are done. She

st at ed:
It won't change the process of what they go through
when they're pulled over on the side of the road and
they're cited -they're released to their parent's
custody.... The Comm ssioner has also led ne to
believe that there are laws currently in place,
specifically AS 04.16.050, it's the mnor consum ng,
possessi on, and consunption law. Section D of that |aw
states that a third offense is a class B m sdeneanor,
which is the sane as we're trying to pass here. So
along with that goes all the sanme penalties that are
in place in this CS. And those are already on the
books.

CHAIR GARY STEVENS sunmarized that the first arrest wouldn't
result in jail tinme, but a future arrest could bring a prison
term

M5. LOMNDES added: "We wanted to keep the penalty for first tinme
offenders as close to what they are now because if they're a
first time offender you don't need to worry about them repeat
offending. Only 20 percent of the people that are cited wth
MOVACs (mnor operating a vehicle after consumng) are repeat
of fenders. That's an estimate that | was given from MADD. "

CHAI R GARY STEVENS asked if that means that 80 percent of those
stopped the first tine aren't arrested again.

MS. LOWNDES said that's correct.

SENATOR COADERY asked what information she got from the
Depart ment of Mdtor Vehicles (DW).

M5. LOMDES told him that about 350 mnors had their |icenses
revoked for sone reason in the past year.

SENATOR CONDERY asked about repeat offenses.
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M5. LOANDES didn't believe the state tracked the nunber of
| i censes that were revoked two or nore tines.

SENATOR STEDVAN noted that the BAC level for adults is .08 then
asked for confirmation that this proposal was asking for a .02
BAC | evel .

M5. LOWNDES said the current intoxication level for a mnor is

.08. In the original form the bill lowered the level to .02 for
anyone less than 21 years of age. They have since changed the
bill to deal with a conpletely different statute so the BAC

| evel would remain at .08.

SENATOR COWDERY clarified, "This is not that you're driving
under the influence. I"'mtrying to stop our youths from drinking
and driving any anmount.”

SENATOR STEDVMAN said he understood that, but he got a little
confused in the testinony. He asked if the bill would reduce the
current .08 BAC level to .02 for m nors.

M5. LOWNDES nodded.

SENATOR STEDMAN reviewed the fiscal note and said it |ooks as
t hough 400 to 600 additional cases are anticipated with the nore
stringent requirenents.

M5. LOMDES said those fiscal notes are based on the origina
bill, but she would get new fiscal notes now that the CS was
adopt ed.

SENATOR STEDVMAN opi ned they would be similar. because the sane
.02 percentage is used.

M5. LOMNDES said, "W're not convicting them of a DU at .02
W're sinply taking a law that's already in place and nmaking it
a m sdenmeanor rather than an infraction.”

SENATOR STEDVAN asked if there would be two | evels.

M5. LOMNDES said that's correct.

SENATOR STEDMAN referred to page 3, line 13 of the CS and said
he didn't have any concerns about the concept, but he didn't
want to inpose undue penalties on youths which would adversely
affect them later on. He suggested that |icense revocation and
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other behavior nodification was preferable to making them
crimnals.

M5. LOWNDES pointed out that, under current law, the license is
revoked, the youth nmay be given community service, and a fine
may be assessed. She added, "It doesn't seem to be keeping
anyone from thinking twice about it so this nerely makes it so
that repeat offenders, sonebody that's coming in on their third
may not get a jail sentence, but sonebody who's comng in on
their fourth, fifth, sixth - it's up to the judge...but we want
to have sonething there."

SENATOR STEDVAN asked how t hey decided on a .02 |evel.

M5. LOMDES said this is an effort to nake youths realize that
driving with any anpunt of alcohol in their system is against
the | aw

SENATOR STEDMAN agreed with the direction, but he wanted to nake
sure t hat yout hf ul i ndi scretions weren' t unnecessarily
penal i zed.

SENATOR GUESS noted that the definition of mnor isn't in the
bill and asked if the intent is to include the ages of 14 to 21.

M5. LOWNDES said that's correct.

SENATOR GUESS thought it was interesting that mnors weren't
defined as those less than 21 years of age. She then asked if
the definition of "consunmed any quantity of alcohol”™ mght be in
regul ation because she couldn't find it in statute. "I'm
confused al so between a .08 and .02." she said, because it's not
in statute.

CHAI R GARY STEVENS said a trooper was on the off net and could
respond if Ms. Lowndes didn't recall.

MS. LOWNDES said she would |ike that.

SENATOR STEDVMAN continued to express reservations about the
| ong-terminpact the bill m ght have on young peopl e.

SENATOR CONDERY said they were sinply trying to curtail drinking

at a young age and added that a lot is left to the judge's
di scretion.
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CHAI R GARY STEVENS coment ed that Senator Guess's question about
age is inmportant and asked for verification that a 13 year old
may not operate notor vehicles under any condition.

M5. LOMNDES said she wasn't sure.
CHAI R GARY STEVENS said they could ask the troopers.

SENATOR STEDMAN stated: "For those folks that weren't in the
Senate Finance Conmttee |ast Monday, the Governor came in and
had some opening remarks and one of the remarks he made was the
anount of noney that the State of Al aska pays concerning al coho
abuse relative to schools. It's a large ambunt so it's duly
noted that it's a problemwthin the state - substance abuse and
al cohol in particular.™

JEFFERY JOHNSON testified via teleconference to express support
for raising the offense to a class B m sdeneanor. He reported
that he had nine DWs and didn't do any jail tinme until the
fifth time. He said that if he'd been sent to jail sooner, he
m ght have faced the nusic and sought help for his alcoholism
sooner .

SENATOR COWDERY asked how nuch tine he spent in jail and when he
took responsibility for his actions.

JEFFERY JOHNSON said he spent eight years, nine nonths and sone
days in jail and began to take responsibility when he was
charged with a felony after his ninth DW

Cl NDY CASHEN, Executive Director of MADD Juneau, stated that she
was representing the four MADD Al aska chapters in support of the
CS for SB 224. "Driving is a privilege not a right. A person,
regardl ess of age, who continues to drink and drive should have
serious consequences, which would serve as a deterrent for
future drunk driving." It's repeat offenders who are responsible
for one-third of all DU arrests and this bill deals wth
habi t ual of fenders, she said.

She reported that Fairbanks averages 40 drunken driving arrests
per nonth for those who are under 21 years of age. Between July
2001 and July 2002 there were 1,028 DU arrests neaning that
about 480 of those were teenagers. Reading from DOl statistics
she said that of the 4,918 DUs in Alaska in 2001, 3,107 were
first time offenders. There were over 1,000 second tine
offenders and nore than 450 third tinme offenders. "W have a
significant nunber of repeat drunk drivers and we have a
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significant nunber of them that are teenagers."” This is part of
a solution and judges would appreciate that the bill sinplifies
matters.

SENATOR GUESS asked for clarification regarding no prison tine
bet ween .02 and . 08.

M5. CASHEN said she's foggy on that point and Annie Carpeneti
woul d be the one to ask.

CHAI R GARY STEVENS asked Lieutenant Storer if it's true that a
13 year old can't legally operate a notor vehicle under any
ci rcunst ance.

LI EUTENANT AL STORER, Al aska State Trooper, stated that they
could drive on private property, but not on any other property.

CHAIR GARY STEVENS commented that, in that case, the bill
concerns youths 14 to 21 years of age.

LI EUTENANT STORER said that's correct, but that's not to say
that an officer wouldn't have contact with soneone who is not
yet 14 and dri ving.

SENATOR GUESS asked if .02 is in regulation or statute because
she couldn't find it.

LI EUTENANT STORER said he honestly didn't know where the .02
came from

PATTY WARE, Division Director for Juvenile Justice, Departnent
of Health and Social Services, stated that she was working from
\version Q so she was adjusting her testinony based on what she
was heari ng.

She noted that nuch of the testinony was mxing apples and
oranges. "W have a set of DU statutes that address drinking
and driving when the BAC is .08 or higher - for both juveniles
and adults," she said.

SB 224 isn't about DU statutes, she enphasized. The reference
to .02 BAC is confusing, because it's not in existing statute or
the \'S version conmttee substitute.

TAPE 04- 20, SIDE B
4:25 pm
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CHAI R GARY STEVENS acknow edged the point.

M5. WARE said that current statutes regarding MWNACs don't
require any level of inpairnment. The departnent is supportive of
any proposal pronoting a graduated sanction approach to this
serious concern, but they have significant concern about raising
the classification to a class B m sdeneanor and the inposition
of jail time for a mnor operating a vehicle after consum ng
al cohol .

She pointed out that there are already provisions in statute to
send a DU offender to jail. Furthernore, she said:

W in our own juvenile facilities have juveniles
report to secure juvenile facilities on a DU charge.
That can and does already happen. The concern that we
have with respect to jail tine with respect to this
particular statute is that MWNACs are in fact, a
status offense neaning that it's an offense based on
virtue of your age. W don't have simlar statutes for
adul ts.

There are federal requirenents in terns of the federal
Juvenil e Justice and Delinquency Prevention Act that
put us in a bind in terns of any kind of incarceration
for status offenses. The adm nistration has inposed
two specific bills, HB 487 and SB 340, which are
noving through the bodies as we speak, in ternms of
hel ping us as a departnent, essentially beef up our
conpliance with the JJDP Act and so this would, in
essence, make that nore difficult.

Wth respect to other possible options, the other
thing I would say is that I'm not real clear that the
existing statute is broken. W all agree that we
should stiffen the penalties and increase them if in
fact offenders are com ng back and repeating that sane
offense. But I'm a little bit confused by this. |
don't know if we've got anybody on from DW, but we
got data from the Division of Mdtor Vehicles and in
fiscal year 2003 there were 387 juveniles picked up
under the MOWAC statutes. In terns of the re-offense
rate it's fairly low - seven percent. N nety three
percent of those kids were first tine offenders and
did not cone back.
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Wuld we I|ike it to be higher than ninety three
percent? Yes. Does that nean that we should make the
repeat offense a [class] B m sdenmeanor? Changing the
sent enci ng structure in Al aska statutes IS
conplicated. It has, a Ilot of tines, unintended
ram fications and consequences. | would propose to
this conmttee that we think very seriously before we
do that.

Again, other options are to keep it a violation, to
start with mandatory mninuns both for the first tine
and subsequent offenses.

SENATOR COWNDERY asked if she had any information on how often
of fenders re-of fend.

M5. WARE said very few went beyond a second offense, but DW
could articulate that better than she.

SENATOR CONDERY said his question was whether they were second,
third, fourth, or fifth time offenders and then reflected on M.
Johnson's testinony.

M5. WARE warned that, "W need to be very mndful, again, at the
difference between adults and juveniles - of the requirenments
that we have to address juveniles in a different manner than we
work with adults. That doesn't nean that that sonetines doesn't
i ncl ude periods of incarceration. As | said, under existing DU
statutes, we are allowed to put juveniles in jails when they
commt those offenses. But this particular approach is, in fact,
a status offense and that, as | said, poses sone additional
problenms. | would also submt to the commttee that in terns of
repeat offenders, we need to be focused, not just on holding
them accountable, which is a critical piece, but we also need to
be focused on what we need to do to nmake sure they get whatever
assi stance and/or screening and/or treatnent so that they don't
cone back to us. It's a conplex issue and | think that sonetines
we mght be tenpted to try to solve that through neans that are
too sinple.”

SENATOR GUESS asked her to explain how the bill mght inpact
conpliance with the JJPD Act and therefore federal funds.

M5. WARE said they aren't allowed to put status offenders in

either juvenile or adult jails. Status offenses are based on age
and are anything that doesn't apply to adults.
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SENATOR GUESS repeated there's no ability to inpose jail tine
for offenses that are based on age.

M5. WARE noted that there are sonme obscure exceptions.
SENATOR GUESS sai d she just wanted to clarify that point.

SENATOR COANDERY announced that he had to |eave and thanked the
Chair for hearing his bill

CHAI R GARY STEVENS stated that there were several nore people to
speak to the bill

BARBARA BRINK, Director of the Al aska Public Defender Agency,
testified via teleconference to say she wanted to explain how
the bill mght affect her agency. She noted that she was worKking
fromthe \I version rather than the \'S version. She conti nued:

As | understand it, the bill is attenpting to create a
new offense for mnors. That is, m nors havi ng
consuned any alcohol operating a notor vehicle. This
currently is in our statute books as an offense, but
it islisted at what is called the infraction |evel.

A person who is convicted or found guilty of that
of fense cannot currently be sentenced to jail time. As
| understand the current CS, that is to change and
this crine is to becone a class B m sdeneanor offense.
And that frankly M. Chairman has a huge inpact on ny
agency.

If a person is charged with an infraction, they are
not entitled to the free assistance of counsel if they
are indigent. However, if a person is charged with a
class B m sdeneanor, they are entitled to the full
assi stance of counsel and, frankly, to the right to

have a jury trial. So I think these are sone of the
uni nt ended consequences that are going to flow from
this bill.

| prepared a fiscal note for the original bill based

on the figures that the DW gave all of us. And based
on the figures they gave us, we were approximating
that we would need the services of one additional
attorney in the Anchorage area since nost of our m nor
consum ng and DW cases involving mnors have been in
Anchor age and Pal ner.
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| was asked whether ny fiscal analysis would change
now that this crime went down to a class B n sdeneanor

from the original bill, which had it as a class A
m sdenmeanor, and ny answer, frankly, is no. There
isn't a definable quantity of l|less work involved in
representing sonebody whether it's a class A

m sdenmeanor or a class B m sdeneanor. The full panoply
of work experiences that we need to do in order to
provide the effective assistance of counsel would

still be required if it was a class B m sdeneanor. And
frankly, it would still be required even if a person
was not authorized to receive jail time until it was

their second, third, or fourth offense.

As you might recall, the Legislature recently tried to
create a simlar type of schenme involving mnor
consumng cases. In the mnor consumng cases the
child would initially get treatnment and conmunity work
service. It wasn't until their third offense that it
would be called a class B m sdeneanor and they were
actually eligible for jail tinme. But this was

litigated before the Alaska Court of Appeals and the
court agreed that that nakes it a class B m sdeneanor
If you can go to jail based on a conviction for an
earlier offense, even for those earlier offenses -
even if you can't get jail on those offenses you are
entitled to have representation and to have a jury
trial.

Frankly, the inpact to the Public Defender Agency on
that change in the mnor consunmng statute was
enornmous. Back in FYO1l, our agency represented a total
of 58 children charged with m nor consum ng. Last year
we represented 892 children on mnor consum ng
charges. So this has the potential of being a very
| arge change in the way we process these cases, and a
very large change in the way we defend these cases

and a very large change in the punishnment we inpose. |
guess what we have to decide, as a matter of policy,
is if the change in punishment is worth all those
other costs that it is going to take.

| rnmust agree we should renmenber that we are not
talking about a drunk driving bill. Wat we are
talking about is a very |ow presunption that al cohol
has been consunmed. And as Patty Wire testified,
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certainly the mnors we represent now who have above a
.08 in their blood, they go to jail. They go to a
secure youth facility. They serve the sanme kind of
jail tinme that adults do.

Though we certainly already are tough on those kids
who are driving under the influence, the question is
how tough do we want to be on kids who have just
consuned any mnor anount of alcohol, no matter how
small. | would have to say that ny sense is that
unless we are prepared to pay for the huge increases
in prosecution defense and incarceration of these
children, that perhaps we should keep it at the |evel
that it currently is.

KERRY HENNI NGS with the Departnment of Modtor Vehicles stated that
she was avail abl e for questions.

CHAI R GARY STEVENS said he was sorry that Senator Cowdery had to
| eave, but several questions were raised and it appeared that
the bill needed further work. He asked Ms. Lowndes to work with
the Departnment of Juvenile Justice and Senator Guess to satisfy
sone of the issues that were raised.

M5. LOMNDES said she woul d be happy to do so.
CHAI R GARY STEVENS announced that it wasn't his intention to
slow the bill, rather to develop a reasonable bill that they

could all support. SB 224 was held in commttee.

SB 354- HUMAN RI GHTS COVM SSI ON_ PROCEDURES

CHAI R GARY STEVENS announced SB 354 to be up for consideration
and called on Ms. DeYoung.

4:40 pm

JAN DEYOUNG, Assistant Attorney General, Departnent of Law, said
she would provide a walk through on SB 354, which affects the
procedures of the Alaska State Conm ssion for Human Rights. It
would affect the way cases are brought to hearing, how
procedures are applied at the conm ssion hearings, and it would
expand the discretionary authority of the executive director in
determ ning which cases to bring to hearing as well as clarify
the commission's renedial authority if a human rights |aw
violation is found. She conti nued:
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A key part of this bill is the expanded discretion of
the executive director to choose anong the conplaints
to take to hearings. Several years ago the Al aska
Suprenme Court issued a decision in a case called
Department of Fish and Gane versus Andre Meyer. And
the inpact of that case was to require conm ssion
staff to pursue to a hearing every conplaint that the
comm ssion, in investigation, found was supported by
substantial evidence. The effect of this ruling was to
prohibit the comm ssion from exercising discretion in
allocating its resources to the nobst strong or
deservi ng cases.

The bill would give the executive director the power
to choose the cases to take to hearing and to dismss
i nappropriate other cases in a procedure we call an
adm ni strative dism ssal

Section 1 would provide the conplainant the authority
or the ability to wthdraw conplaints at any tine
before the <conclusion of the investigation and
sett| enment or conciliation pr ocedur es at t he
conmi ssi on. This authority is Ilimted after an
accusation would be issued and the accusation woul d be
the initiation of the formal procedures going forward
to hearing.

Section 2 would add a statute of limtations to the
comm ssion's laws. They currently have in regulation a
180 day tine period after the commssion of an
unl awful practice for the subject of the practice to
bring a conplaint to the conmmssion. The bill would
nove that into the statute.

Section 3 addresses the investigation and conciliation
parts of the <conmission law and it rmakes sone
housekeepi ng anendnents to law to require certain
kinds of paperwork if the case is resolved at the
conciliation stage. It also makes it clear that the
comm ssion staff have the power in that conciliation
or settlenent phase of the case to conpronise a claim
for damages. It's not necessary that it conciliate at
full damages or full relief for the conplainant.

Section 4 of the bill is the section that sets out in
detail the expanded powers of the executive director
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to choose the conplaints that the staff will take to
heari ng before the comm ssion.

By expanding the discretion, the director will be able
to take such factors into account as the strength of
the evidence, the strength of an enployers affirmative
defenses, the significance of the alleged violation,
the history of the conplaints against the enployer,
the level of cooperation of the conplainant, and to
account which cases to go forward on.

The executive di rector woul d be abl e to
adm nistratively dismss the cases that don't neet
this test.

To ensure that the admnistrative dismssal doesn't
affect the conplainant's rights to pursue other
remedi es that are often available in these cases, it's
a dismssal without prejudice. Basically, the ability
to obtain the free assistance of an attorney at the
comm ssion's office to go forward is sonmewhat |imted,
but if that process is not available, it's not going

to limt the conplainant's ability to go and get
outside counsel to pursue the sane conplaint in court
or in other admnistrative agencies, which have

renedi es avail abl e.

Section 5 provides that this discretion rests
exclusively with the executive director. It's not an
i ssue that can be appeal ed to the conm ssioners.

Section 5 also makes a nunber of changes to procedures
if the case is referred for hearing. Mst inportantly,
it applies t he Adm ni strative Pr ocedures Act
procedures to the conmm ssion, which provides for a
whol e host of procedures that are used in many other
adm nistrative hearing agencies in the state. It
requires the executive director to issue an accusation
after decision is mde to go to hearing and it
restricts changes to that accusation upon a show ng of
good cause.

Any change that adds a new charge of unlawful
di scrimnation nust be supported by an investigator's
finding of substantial evidence. Such an anmendnent
would have to go back to the conciliation phase to
allow the opportunity for the enployer to consider an
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address to charge before it goes to a formal hearing.
This conciliation opportunity is very beneficial for
the large institutional enployers because they nay not
have - the individuals making decisions about the case
may not have first hand information of what actually
happened in the work place and it's a good opportunity
to review with the comm ssion staff or whatever the
evidence and charges are and provides an opportunity
for settl enent.

It also establishes the burden of proof and the burden
of proof is the standard preponderance of evidence. It
would apply both to the prima facie case and to
def enses.

Anot her change that it would be naking would be to
allow a process simlar to the notion for summary
judgnent that is used in the courts so that a petition
for summary decision could be nmade to the conm ssion
for those cases where there are no disputes of facts
and it's not necessary to go forward to a fornal
hearing. The goal of this change would be to increase
efficiency.

Section 6 of the bill addresses the renedial powers of
the comm ssion. It provides the commssion wth
authority to issue a renedy after the sunmary
procedure that | just described. Currently this

remedial authority follows a hearing so this would be
expandi ng that.

It clarifies the authority of the conmssion that
punitive damges and non-econonm c danages are not
anong the renedies that may be awar ded.

It also provides some specific changes to the awards
that can be ordered in enploynent cases and |ays out,
specifically, the renedies that are available. 1In
addition to the common renedies that are already naned
in the statute such as hiring, reinstatenent, or
grading an enployee with or w thout back pay. The bill
adds the renedy of paynent of front pay, but it limts
the paynent to a period of two years. It also limts
front pay awards to special circunstances. |In other
words, if returning the enployee to work would be
i nappropriate for a nunber of reasons, either the
di scrimnation has harmed the enpl oyee so the enployee
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cannot work or the relationship has deteriorated so
return to the work is just not feasible.

The renedial provisions also would add a section
requiring mtigation, which neans that for any damages
awarded for earnings, there mnust be an offset for
either actual earnings or earnings that could have
been earned if the enployee nade a reasonable and
diligent effort to obtain conparable enploynent.

O her changes to the bill are to require that if the
comm ssion awards interest on an award, the |egal
rates should be the rate that's applied - the sane

rate that applies to the courts.

There are various other conform ng anendnents that
appear in the bill [Section 7-15].

CHAI R GARY STEVENS summarized saying that at the present tine
the comm ssion nust investigate every conplaint that is | odged,
regardless of nerit. This bill would let the director's staff
make the decision on which cases to follow through on and which
were w t hout foundation.

M5. DEYOUNG clarified that each conplaint filed would have a
staff investigator investigate to see whether it was supported
by substantial evidence. If the investigator finds substantia
evi dence, the next step would be the conciliation phase. At the
end of that phase the question would cone up for the conplaints
that haven't fallen out through no finding of substantial
evidence or the conclusion of conciliation for the executive
director to exercise discretion to go forward to the formnal
hearing. The investigation would precede the deci sion.

CHAI R GARY STEVENS asked how many cases are dealt with and the
nunber that aren't carried beyond the conciliation phase.

M5. DEYOUNG did not have the information
CHAI R GARY STEVENS pressed her for an estinmate.
M5. DEYOUNG repeated that she didn't know.

CHAI R GARY STEVENS said, "Well, | understand what you're saying,
but why would we do this if there's likely to be no inpact?"
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MS. DEYOUNG said the court says there isn't any prosecutorial or
charging discretion. As resources beconme nore |limted this
di scretionary use of the state's prosecutorial resources wll
becone nore inportant.

PAULA HALEY, Executive Director of the Alaska State Conm ssion
for Human Rights, stated that she didn't have data to answer the
exact question, but it would be a fairly small percentage of
cases that have a substantial evidence finding. There are a | ot
of ways to close cases early on through nediation, wthdrawal to
go to court, admnistrative dismssals, or predetermnation
settlenents.

It's likely that substantial evidence findings vary from 11
percent to the high teens depending on the year. During the
conciliation phase she estinmates that about 50 percent of the
cases do conciliate. She continued to explain:

So we are talking about a fairly snmall percentage of
cases wherein under the court decision that was
referred to, we nay be conpelled to pursue the case to

public hearing.... The comm ssioners who nmet in Juneau
in Mar ch unani nously supported that particul ar
provision of the bill because they felt it inportant

as a matter of public policy, for the comm ssion to be
able to take the nost inportant cases, which clearly
have nerit and inportant public policy concerns
forward. And naybe not the other cases which, as was
descri bed by Ms. DeYoung, nmay be just on the boarder.

CHAI R GARY STEVENS wasn't sure he understood correctly and asked
what percent of cases are fully investigated.

M5. HALEY said she didn't have the data, but could provide it
| ater. Last year 81 percent of the voluntary nediation cases
were settled. "That can have a huge inpact. Those cases are not
i nvestigated. Subsequent to that, individuals may seek private
attorneys. One year nmaybe five percent would choose to go to
court because there are different renmedies available. It varies
considerably fromyear to year," she said.

CHAI R GARY STEVENS said he appreciates that she couldn't answer
the question right then, but it's a fair question if they are
asking for the changes to how they do business. He wanted data
to back up the assertion that this would, "help contain costs
and ensure that the procedures are equitable to |ocal

SENATE STA COW TTEE - 20- March 23, 2004



conpl ainants and persons..." He asked her to follow up and get
the information to the conmttee.

MS. HALEY said, "I guess | would just say that we have to | ook
at those cases individually so it's very difficult for nme to say
go back to the past year and say |ooking at this nmany cases, how
many under this new standard would we not have pursued because
under the current standard, we nust pursue all of them So |
think it's a bit of a difficult statistic if you actually want
to know the nunber of cases failing conciliation in any given
year that we would not pursue.” She asked if that is really the
i nformati on he was requesting fromthe agency.

CHAIR GARY STEVENS said he didn't need an exact nunber, but
asking for an estinmate is a fair request. "If you can't provide
it you can't provide it, but if you are asking us to make this
change, | think it's quite right that we ask what the inpact is
going to be."

MS. HALEY said she was happy to provide that, but she wanted him
to understand that the commssion didn't ask for the
l egislation; it was introduced by the Governor's Ofice. There
are certainly positive aspects to the bill and they were working
closely with the Departnent of Law, but they weren't seeking the
| egi sl ati on.

CHAIR GARY STEVENS said he wunderstood. He then noted that
Senat or Hof fman had j oi ned the conmttee.

He asked Ms. DeYoung whether she was prepared to speak to the
fiscal note.

M5. DEYOUNG said she didn't know the status of the fiscal note.
She introduced David Jones from the Departnent of Law who was
al so present and avail able for questions.

CHAI R GARY STEVENS told her the fiscal note says there woul dn't
be a fiscal inpact on the Alaska Human Ri ghts Conm ssion and he
guestioned that when the Governor's letter says the bill would
hel p contain costs.

He recognized M. Jones and asked Ms. Hal ey whether she had any
further testinony.

M5. HALEY responded to the fiscal note saying they worked with

the Ofice of the Governor to prepare the note and don't see
that there would be a negative fiscal inpact. "There are aspects
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of this bill that the comm ssioners unani nously support and sone
concerns they have, but we are trying to continue our dialog
with the Departnment of Law to renedy sonme of the concerns,” she
sai d.

SENATOR GUESS asked which sections they currently support.

M5. HALEY replied they support much of the bill. In particular
t hey support section 4, which would no longer require a hearing
in every case where substantial evidence is found. Cases wth
clear nerit or inportant public policy concerns would go
forward

They are particularly concerned about the limts on the type of
relief that the commssion can award. The front pay period
limtation, the standard that would require a conplainant to
make both reasonable and diligent effort, the restriction for
anendi ng conplaints for good cause shown are the key points of
difference. They are talking with the Departnent of Law about
the limtations regarding renedi al neasures.

SENATOR GUESS asked if she and the conm ssion were confortable
with the executive director being able to dismss a conplaint
they judge isn't a benefit to the conplainant, that wouldn't
represent the best use of commi ssion resources, or would not
serve the best public interest. She thought the scope was rather
| ar ge.

M5. HALEY replied they are confortable with that. It's in
keeping with what a nunber of the federal civil rights agencies
have been able to do for years. "Recognize that we are here for
the inportant opportunity to renmedy an individual's experience
with unlawful discrimnation,” she said. Unlike the private
court system proceedings, they are here to support the public
policy against discrimnation. They think it's inportant to have
the discretion and she didn't think there would be a significant
nunber of cases they woul dn't nove on.

CHAI R GARY STEVENS asked if she was referring to page 4 line 18
relating to back and front pay when she said she was not
confortable with the relief section.

M5. HALEY said it is primarily the limtation on front pay to
two years. The front pay renmedy is used infrequently, but it can
be i nportant.

CHAI R GARY STEVENS asked for a definition of front pay.
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M5. DEYOUNG explained that back pay is the actual damage the
i ndi vidual suffered when they didn't earn their pay up to the
time that the decision is nade. Front pay |looks to or predicts
the future. Usually the individual wll be restored to
enpl oynent, receive the pronption or go to work at another
position in which case front pay would not be appropriate. Front
pay is a rare renedy, she said.

CHAIR GARY STEVENS announced that there were still questions
that needed to be addressed and he would hold SB 354 in
commi ttee.

SB 246- HATE CRI MES/ DI SCRI M NATI ON TOLERANCE PROG

CHAI R GARY STEVENS announced SB 246 to be up for consideration
He recogni zed Senator Lincoln.

SENATOR CGEOCRGA ANNA LI NCOLN, sponsor, said she would give an
overview rather than readi ng the sponsor statenent. She stated:

Over the years this conmttee and others certainly
have read and heard news stories about the hate crines
that have been conmitted throughout our state. The
nost recent one was Novenber 2003 regarding a
pai ntball attack on a young woman in Anchorage. There
are many nore hate bias notivated crines that take
pl ace that go unreported.

Anchorage reported 67 bias hate notivated incidents
with only 17 arrests between 1998 and 2002 when they
began keeping records of hate notivated incidents.
Aggravated assaults against Alaska Natives were the
hi ghest reported crime during that tinme. Juneau
Douglas Hi gh School 1is currently reviewng recent
racial incidents that have occurred within the school.

A hate crinme is any crimnal offense commtted agai nst
a person or property, which is notivated in whole or
in part by the offenders’ bi ases against race,
religion, ethnic, national origin group, or sexual
orientation.

SB 264 was drafted according to nodel |egislation by

the Anti Defamation League that will be speaking from
Washington D.C. Currently 46 states and the District
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of Colunmbia have enacted laws simlar to the Anti
Def amat i on League nodel

TAPE 04-21, SIDE B
5:15 pm

The current penalty enhancenent statute does not apply
to anyone found guilty of a m sdemeanor or nost first
tinme felony offenders. Those crinmes are presently
excl uded from enhancenent and that's really a critica

part of the bill. Those crines are now included in
this bill. As an exanple, a person commtting a class
B m sdeneanor would be elevated to face a class A
m sdenmeanor charge if their actions are determned to
be notivated by prejudice bias or hate. If the crinme
conmmtted is a class A msdeneanor, it would be
el evated to a class ¢ felony and so on.

In the case of the paintball attack in 2001, which was
vi deot aped, one young man was charged wth seven
counts of a class A m sdeneanor assault. Had this bil
been enacted, that individual would have been charged
wth a class C felony. It's inportant to note that the
majority of hate crines reported in Alaska are
assaul t, i ntimdation, and harassnent and would
therefore be m sdeneanors. Thus the mpjority of hate
crines are totally outside the scope of aggravating
factors already in | aw

Wy is there a whole new crime of notivation? It
serves nerely as a sent ence enhancenent and
enhancenents are the safest, nost constitutional hate
crinme laws that we've got.

This bill also adds gender to its hate crine
| egislation. The inclusion of gender is inportant
because it sends a nessage that gender based crines
also will not be tolerated. Legislators throughout the
country have realized that it is difficult to
di stinguish the race based and religion based hate
crinmes from gender-based crines.

What sets the hate crines apart from other acts of
violence is the psychol ogical damage that they [ eave
behi nd. The Aneri can Psychol ogi cal Associ ation
determned that victins of hate crimes suffer the
synptonms of posttraumatic stress disorder and that
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there are social and economc ranmfications to this
type of crinme as well.

O all racial groups in Al aska, Al aska Natives suffer
the highest rate of victimzation. W really have to
educate those around us, those that we work with, our
young people, that we nust condemn those crines
agai nst humanity.

If there's a way that we can prevent hatred, prevent
bias because of different races and because of
different religions then we ought to do that.

CHAI R GARY STEVENS apol ogi zed for the |ateness of the hour and
noted that he and Senator Stedman had a neeting to attend in
just ten mnutes. There were a nunber of people who wanted to
testify, but there wasn't tine to hear from everyone. The bill
woul d be heard in the Judiciary Commttee next and everyone that
wasn't able to testify would have an opportunity to speak at
that tine.

SENATOR BERT STEDVMAN remarked that this is a society wde
problem He noted that the analysis on hate crinmes between 1998
to 2002 shows there were 15 incidents with Blacks, 15 incidents
with Alaska Natives 3 concerning Wites, two Islamc, and three
Jew sh.

M KE LEBERVAN, Washington Counsel for the Anti Defamation
League, testified via teleconference in support of SB 246. Hate
crine statutes are very inportant and they conplinment bias
education work. It's best to prevent these crinmes before they're
commtted but once they do occur, the |aw shapes attitudes and
to have a broad inclusive statute in Alaska would be inportant.
This would add sexual orientation, which is inportant and for
the first time the inportant qualifier, "actual or perceived"
woul d be put into Al aska | aw.

These statutes are unquestionably <constitutional and were
ratified by the United States Suprenme Court in 1993. He couldn't
speak to the sentencing schene because different states have
different penalty structures. However, they do support the
concept and approach whol eheartedly.

NI CK KOTAVI CH, TIingit Hai da Yout h Leadership Team
representative, spoke in support of SB 246. He is the |eader of
Undoing Racism which is conprised of the JDHS Student Counci
and Tlingit Haida Youth Leadership Team He said:

SENATE STA COW TTEE -25- March 23, 2004



This bill, if pushed, will send a nessage to those who
have harassed Natives to the point of physica
violence that it will no | onger be tolerated.

A boy at ny school continually harassed ne to the
poi nt of physical violence because | was Native. After
beating nme up, he did it to at Ileast three other
Natives. If this bill is passed, you as Senators wll
be inposing consequences that wll prevent these
raci al behaviors from continuing and nmake our state a
safer place for all youths.

NATALI E LANDRI TH, staff attorney with the Native Anerican Rights
Fund in Anchorage, spoke via teleconference in strong support of
SB 246. She said she would focus on three specific |egal aspects
of the bill

« VWHY A SPECI AL LAW FOR HATE CRI MES:. Each hate crine has nmany
victinse and the aimis to terrorize a victimsinply because
they are a nenber of a group. The result is that each
menber of the group is a victim The U S. Departnent of
Justice's policy guide to hate crimes characterizes them as
a virus that quickly spreads feelings of terror and
| oathing across an entire comunity. The psychol ogical
i mpact on that group is far, wide, and |lasting. They send a
powerful nessage to the group that they aren't wanted or
wel cone.

* HOW BIG IS TH S PROBLEM They don't know Eighty-five
percent of the jurisdictions across the country don't
report any hate crine activity so Alaska is a smal
mnority that has a neasurable hate crine problem They do
know that Natives are the nost likely to be affected by
hate cri nes.

« DON T HATE CRIME LAWS CONFLICT WTH FREE SPEECH That has
been covered in previous testinony, but she wanted to add
that SB 246 does not conflict. It fits squarely within the
floor and ceiling set by the U S. Suprene Court.

SB 246 would send a nessage that Alaska isn't wlling to

tolerate the victimzation of Natives and others. "It sends a
nmessage to the targets of hate crines that they are wel cone and
the law will protect them It expresses a collective belief that

Al aska i s stronger when we protect all of our citizens."

DON BREMVER t hanked the committee for putting him on the roster
considering the lateness of the hour but he said, it's really
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the lateness of getting this kind of |egislation passed that the

commttee should be discussing. At sone point, Natives will get
tired of waiting patiently for such legislation. He nade the
point that this bill addresses the end result of what mnorities

are now facing at Juneau Douglas H gh School and have been
facing for generations.

MR BREMMER gave nenbers copies of his witten testinony and a
copy may be found in the bill file.

BARBARA BRI NK stated that she would reserve her comments unti
the Judiciary Commttee heard the bill

JOSH FINK said he too would reserve his comments.
CHAI R GARY STEVENS apol ogi zed for the tine constraints.

DENISE MORRI'S, President of the Alaska Native Justice Center
(ANJC), stated that ANJC, through the board of directors
supports passage of SB 246. She drew attention to the fact that
as a nenber of the bipartisan State of Al aska Comm ssion on
Tol erance, which was created in part as a result of the
Anchorage paint ball incident, one of the recomendations was
t he passage of hate crinme | egislation.

Al t hough people don't like to think about or don't know that
hate crimes occur, they do and the psychol ogical inpact on the
victims is substantial. A nunber of the victins of the paint
ball attack were severely traumatized when they had to give
their victim inpact statenents. In both the Poindexter and the
Hunter hate crine serial rapist cases in Anchorage, all the
identified victinse were Al aska Native wonen. In fact, Al aska
Native wonmen are 4.5 tinmes nore likely to be a homcide victim
than any other rape across the United States.

"The bill reflects our values and signals that hate crimnes
notivated are especially tragic. SB 264 alone cannot elimnate
bias and hate. W cannot |egislate the hearts of people, but we
should hold them accountable for their actions, especially when
those actions are notivated by prejudice, bias and hatred." It
is tinme for this legislation, she said.

CHAI R GARY STEVENS asked her to send her witten testinony.
Cel este Hodge, Deputy Director and Community OQutreach Liaison,

testified via teleconference on behalf of the Mnicipality of
Anchorage in support of SB 246.
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She said she was president of the NAACP for over a decade and in
that capacity, she worked endlessly to conbat racism Even so,
hate crimes continue to plague the nation and are on the
i ncrease.

She described SB 246 as inportant legislation and a necessary
tool to help fight the continuing problem of hate crimnmes against
peopl e because of their race, religion, national origin, gender,

disability or sexual ori entation. It signals that crines
notivated by hate are especially reprehensible because they are
not nerely crines against an individual, but rather crines

agai nst the entire community.
| woul d urge passage of SB 246 as witten, she said.

CHAI R GARY STEVENS asked her to send her witten testinony to
the commttee.

A. W FULLENWDER, standing commttee nenber of the Anchorage
Equal R ghts Comm ssion, spoke as a private citizen in support
of SB 246. Hate crimes strike fear in people who have done
not hing wong, but are nmenbers of an identifiable group. It is

the governnent's responsibility to ensure equal protection for
all, she asserted.

CHAI R GARY STEVENS thanked Senator Lincoln for presenting the
bill and asked if she had concl udi ng renarks.

SENATOR LI NCOLN said she was confortable with the testinony that
was given.

CHAI R GARY STEVENS asked for a noti on.

SENATOR BERT STEDVAN notioned to pass SB 246 from commttee with
i ndi vi dual recommendati ons and the attached fi scal note.

There being no objection, it was so ordered.

CHAI R GARY STEVENS adj ourned the neeting at 5:45 pm
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