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TAPE 04-36, SIDE A
"#HB486

HB 486- M NI NG RECLAVATI ON ASSURANCES/ FUND

CHAI R SCOIT OGAN called the Senate Resources Standing Conmmttee
neeting to order at 3:30 p.m Present were Senators Thomas
Wagoner, Ben Stevens, Fred Dyson and Chair Scott QOgan. Senator
Ral ph Seekins arrived at 3:43 p.m The first order of business
to come before the conmttee was CSHB 486( FIN).

M5. JANET BURLESON- BAXTER, Legislative Liaison, Departnent of
Nat ural Resources (DNR), stated that the Senate version of this
bill, SB 339, passed out of this commttee previously. The House
Finance Committee made one change on page 3, lines 7 and 11.
Chair Ogan acknow edged those. She said the departnent intends
to draft regulations to address any questions about the
financial instrunents that are nentioned in the bill. The
anendnent adds that it has to do that and the departnent
supports it.

M5. BAXTER expl ained further that there are three changes. State
| aw says that mning operations have to reclaim disturbed |and
and was changed in the 1990s to accompbdate predonm nantly a
pl acer mning industry. Large mning has evolved over the | ast
10 years. Currently, the cap for reclaimng disturbed acres is
$750 per acre, which works for the placer industry, but 1is
i nadequate to reclaima large mne. This bill keeps the $750 cap
in place for the placer industry and allows for a negotiated
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settlenent for a reasonable reclamation by the industry, the
applicant and the DNR It also expands the nunber of financial
instrunments the departnment can use for reclamation.

The state has some bonds in the $26 nmillion range, but that is
on a voluntary basis; the state has no statutory authority to do
that. Thirdly, it provides for a trust that the bondi ng conpany
can put noney into that over tine accrues interest. DNR
anticipates having a nunber of instrunents at the beginning of
an operation, but at the end of the project, predomnantly cash
woul d be used fromthe accrued interest.

MR. BOB LOEFFLER, Director, Division of Mning, Land and \Water
Department of Natural Resources (DNR), said he was available to
answer questions.

CHAI R OGAN asked what financial tests a conpany would have to
under go.

MR. LCEFFLER replied that they would be Ilike a net worth
statenment or the ratio of assets conpared to liabilities. He
could al so use a bond rating from Mbody or Standard and Poor.

CHAI R OGAN asked if he anticipated factoring in the fluctuating
price of mnerals.

MR. LCEFFLER replied no, because the bonds are to assure that
the state has the ability to reclaim the land should a conpany
default. The bonds becone nore inportant during the tines of |ow
nmetal prices, because |land costs the sane to reclaim no matter
what the price of the netal is.

CHAIR OGAN asked if instead of having conpanies post a bond,
they could opt to provide other financial assurances.

MR. LOEFFLER replied yes and explained that this bill proposes
that they have an opportunity to provide financial assurance in
a variety of ways, the sane thing as a bond. They could provide
a letter of credit, certificate of deposit, a corporate
guarantee that neets the financial tests, a surety bond or they
could actually provide cash in a trust fund. Typically, he would
expect a conpany to use a suite of those to neet the state’s
bond requirenents.

CHAI R OGAN exhorted himto do a good j ob.
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SENATOR WAGONER noved to pass CSHB 486(FIN), version /D, from
commttee with individual recomendations and attached fiscal
note. There were no objections and it was so ordered.

#

3:47 — 3: 48 — at ease

"tsb378

SB 378- POLLUTI ON DI SCHARCE & WASTE TRMI/ DI SPOSAL

CHAI R SCOTT OGAN announced SB 378 to be up for consideration.

COWM SSI ONER ERNESTA  BALLARD, Depar t ment of Envi r onnment al
Conservation (DEC), presented SB 378. She said it wll allow the
departnment to achieve their environnental goals while continuing
to streamine the departnent’s permtting process. SB 378
instructs DEC to seek primacy for permtting tinber-related
waste discharges under the NPDES [National Pollutant D scharge
and Elimnation System program currently run by the federal
Envi ronmental Protection Agency.

VWile SB 378 is a partial primacy bill, the departnent is
interested in full primacy and this is a very good first step.
It allows the departnent to nove forward with primcy for an
i ndustry sector in which it has great expertise and allows the
other industry sectors, seafood, mning, oil and gas and
muni ci pal sewage, to see how the rules and regulations will work
and give them a chance to help develop a full approach to full
pri macy by next year.

The Cean Water Act (CWA) is designed to support primacy by
states. Only five states, including Al aska, do not have prinacy.
Failure to achieve it has inposed a double permtting burden on
the regulated industry in Al aska. Section 402 of the CWM is the
one that requires industry to have a permt for discharge.
Section 401 requires that permt to be certified by DEC to
maintain state water quality standards. DEC does the
certification for that prinmacy and EPA wites the permts. So,
the regulated community including all the municipal dischargers,
under the current dual permtting schenme need to deal with two
agenci es where one shoul d suffice.

One of the two nobst inportant benefits from achieving primacy
even just for the tinber industry, is that it noves Al aska
closer to holding Alaskans accountable for environnental
protection. Through the m ssions and neasures and annual budget
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process, the Legislature and the Executive have an annual
opportunity where citizens can participate and the departnent
reports back to them on its effectiveness. That accountability
is not available to permt applicants, permt holders and
st akehol ders with the EPA nmintaining prinmacy. The planning and
budgeting for a federally run NPDES program do not offer an
opportunity for state participation and public coment or
control.

The second reason Conmmi ssioner Ballard thought it was inportant
to nove forward on this issue is because the state’'s permtting
program through its water quality standards, can focus on site-
specific risk-based individual results, not on the process of
permtting - an inportant difference. If any kind of tailoring
to the site and specific circunstance is required, that 1is
performed by the state through the 401 certification process.

CHAI R OGAN asked why she started with the tinber industry.

COWM SSI ONER BALLARD replied that it is her personal goal to

have the state venture into all industry sectors, but she was
unable to touch base with all the stakeholders in the tine
avai |l abl e. Legitimate issues were raised throughout t he

industries and it was agreed generally and specifically with the
ti mber industry that because the CWA allows for partial prinacy
and that is the industry sector in which DEC has the obvious
superior expertise, that’s a good place to start.

CHAI R OGAN asked her to explain what water discharges into the
field woul d happen in the tinber industry.

COWMM SSI ONER BALLARD replied that log transfer facilities (LTF)
di scharge bark into water wunder the facility and the primry
environnental inpact is the snothering of the benthos [flora and
fauna found at the bottom of a sea or |ake] community under the
accurmul ated wood waste; the prinmary potential inpact to the
water colum would be whatever breakdown mght occur in the
mari ne environnent of that wood waste.

CHAI R OGAN asked what the current protocol is for regulating it.

COWM SSI ONER BALLARD replied that EPA has a general permt for
log transfer facilities and there are 98 of those. That permt
has a DEC certification with it. The reason DEC has the
expertise is because it spent three or four years negotiating,
debating and disagreeing and finally resolved what that permt
actually requires of the permt holders. During that tinme, DEC s
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staff professionals had to understand what the inpacts would be
and how to permt them

CHAI R OGAN asked her to explain the fiscal note.

COWM SSI ONER BALLARD replied that the principal expense in the
fiscal note occurs during the next two years with $300, 000 each
year for tenporary staff, Departnent of Law consultation and
support for those activities. A good deal of work needs to be
done for 10 industries in terns of reaching full prinmcy. Once
that happens, this is not an expensive program - $132,000 for
operating expenses, primarily one staff nenber in addition to
exi sting water program staff (about 25 people).

CHAIR OGAN asked if the departnent has program receipt
authority.

COMM SSI ONER BALLARD replied yes and it also has a grant from
the EPA that is split into tw years. Assum ng prinmacy, the
departnment would have the sane opportunity to charge fees for
the permts as with other permtting prograns.

CHAI R OGAN asked if she thought program receipts would pay for
t he whol e program

COWMM SSI ONER BALLARD replied that right now program receipts do
not pay the full costs of the other permtting prograns. That is
al ways a subj ect of budget discussions with the Legisl ature.

MR. ONEN GRAHAM Executive Director, Al aska Forest Association,
supported SB 378 for two reasons. One is that it helps insure
site-specific permtting decisions are nmde that take into
account the local Alaska conditions rather than sone national
policy. Secondly, it’'s an opportunity to achieve the water
quality goals the state has while streamining the permtting
process.

CHAIR OGAN asked if we would cut nore trees with this bill. He
asked what the advantage would be since the feds are already
doing it.

MR. GRAHAM replied that about 100 LTF operations are permtted
through the EPA's general permt that expires next March. A
nunber of environnental groups tried to make it unusable to the
tinmber industry and he is nervous about its renewal. He thought
it had a better chance of being renewed if the state had
pri macy.
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MR, JON TILLI NGHAST, Seal aska Corporation, supported SB 378. In
addition to the conmm ssioner’s points, he added that under the
status quo, Seal aska needs two permts for the sane discharge,
one from DEC and one from EPA. To a |arge extent, Seal aska | ooks
at many of the sane issues. Aside from the inherent waste in
that process, the problem is exacerbated by the fact that if
soneone doesn’'t like the permt that eventually gets issued,
they can file not one lawsuit, but two. The state permt is
chal l enged through the state adm nistrative hearing process and
the federal permt is challenged by a direct appeal to the U S
Court of Appeals through the Nnth Grcuit. This is what
happened to the tinber industry when the general permt was
i ssued.

O the two processes, the state process is the better process.
It is a trial-type hearing that took about two years where fol ks
on both sides of the issue put together a collection of all of
the expert testinony that’s available on the Pacific Northwest
of the possible harmthat is or is not caused by the deposition
of bark on the ocean bottom The issue had a thorough hashing
over.

At the federal |evel the same decision was rendered by the court
of appeals for the Ninth Crcuit after hearing from the parties
for about 15 mnutes per side on the sanme day as nine other
appeals. The Court of Appeals is not used to resolving factual
technical and scientific issues.

In addition to what he considered a wasteful process before the
Ninth Crcuit, he said there is always the risk of getting an
i nconsistent result. DEC could reach one conclusion on the state
permt and EPA could reach a different one on the federal
permt. Lastly, they are dealing with the perception that the
Ninth Crcuit has never been exceptionally synpathetic to Al aska
and to Al aska' s needs. “All of that goes away with this bill, at
| east for the tinber industry.”

Al so, because it defederalizes the permt process, a lot of
other |aws that bear upon the permt decision would no | onger be
appl i cabl e.

The Nati onal Envi r onnent al Policy Act and the
possibility of having to do an environnmental inpact
statenent on a state permt wuld go away because
there is no federal action. The Endangered Species
Act, the essential fish habitat statute, which is
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driving all wupland industries in the state would not
be applicable because there is no federal action to
consult over. The substantive concerns behind those
| aws would still be there, because they are built into
the permts, thenselves, but the expense and the tine-
consum ng and overl appi ng consultation processes woul d
go away.

MR, TILLI NGHAST thought it would be shown to be a good deal for

all industries. Switching prograns creates uncertainty and a | ot
of other industries know how the process works at EPA, the known
evil, and maybe sone aren’t sure about what the unknown evil is

if DEC does it all. The tinber industry has a sinple regulatory
programand is ready to be taken over.

W are willing and happy to be the guinea pig. | think
when other folks look at how it works for us, | think
they’Il want it done for them as well. The other
reason to do it only for the tinber industry is
fiscal. Because the state has gone through this two-
year process dealing wth precisely the environnental
issues that are raised by tinber permtting, they
al ready have the expertise onboard. They know nore
about this issue than EPA does.

MR. MYRL THOWPSON, representing hinself, pointed out that on the
streamining part of the bill, he is assumng there would be
| ess public process and |ess chance for public testinony. Al so,
LTFs have an acre under water in which to collect bark and they
are built in tidal areas where the bark can be pushed into other
areas. Conm ssioner Ballard indicated earlier that a hired diver
woul d i nspect the debris to nake sure that it would stay within
the one-acre area. He asked if the cost of the diver was
considered in the fiscal note.

MR. GRAHAM pointed out that the permt holders bear the cost of
any divers the EPA or the DEC require.

CHAI R OGAN i ndi cated there were no nore questions or coments.

SENATOR SEEKI NS noved to pass SB 378, version A, from conmttee
wi th individual reconmendations and attached fiscal note. There
were no objections and it was so ordered. There being nothing
nore to cone before the conmttee, Chair Ogan adjourned the
nmeeting at 4:10 p.m

#
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