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SJR 31- FEDERAL FUNDI NG FOR EDUCATI ON

VICE CHAIR THOVAS WAGONER called the Senate Resources Standing
Commttee neeting to order at 3:30 p.m Present were Senators
Kim El ton, Fred Dyson, Ben Stevens, Ralph Seekins and Vice Chair
Thomas Wagoner. The first order of business to cone before the
commttee was SJR 31.
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SENATOR GENE THERRI AULT, sponsor, said the statistics used in
this resolution were based on the Utah Legislative Council’s
fiscal office statistics and he would be referencing a nunber of
charts during his comments, which follow

SIJR 31 is related to urging the United States Congress
to conpensate the State of Alaska for the effect of
federal |land ownership on the state’s ability to fund
public education. This legislation stens from a
resolution adopted in July of 2002 by the Executive
Commttee of the Council of State Governnents-Wst
(CSG-WEST) wurging its nenbership of 13 states to
support and pass joint resolutions expressing how
federal |and ownership hinders western states’ ability
to fund education. Chairman Ogan and nyself are
menbers of that commttee.

The CS before you had one change that was made in
State Affairs and that was adding another “whereas”
paragraph to page 2, line 27, which ties this
resolution to the overall efforts of CSG WEST and the
other 12 nmenber states. Since this effort began, al
13 states have introduced simlar resolutions and all
but four — California, Washington, Colorado and Al aska
— have passed them This initiative is the result of
research and preparation by the legislature [indisc.}
of the State of Utah....

The Western Governors’ Association (WGA) has also
endorsed this resolution, which has been ternmed APPLE
from the Action Plan for Public Land and Educati on.
Western states, as a group, are falling behind in
education funding when nmeasured in growh of real per-
pupi|l expenditures during the period of 1979 - 1998.
El even of 12 of the states with the |owest real growh

in pupil expenditure are western states. The growth
rate of rural per-pupil expenditures in the 13 western
states is less than half - 28 percent versus 57
percent - of that, in the 37 other states. Look at

graph 1. On average, enrollnment in western states is
projected to increase dramatically while the growh
rates in other states is projected to actually
decrease (graphs 2 and 3)....

In western states the state and local taxes, as a

percentage of personal incone, are as high or higher
than other states (graphs 4 and 5). In 1998-99,
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western states had 11.1 percent versus 10.9 percent
for the eastern states. In western states, conmtnent
to education as a percentage of the state budget is
equal to that of other states. In year 2000, western
states’ contribution was 32.6 percent versus 32.7
percent for the eastern states. (That is a percentage
of total funds (illustrations 6 and 7).

The problem lies with the federal government and the
enornmous amount of land it owns in western states. |If

an imaginary line was drawn from Mntana to New
Mexi co, no state east of that line has nore than 14
percent of its land owned by the federal governnent.
No state west of that |line has |ess than 27 percent of
their land federally owned — with the exception of
Hawaii. Four western states have nore than 62 percent

of their land federally-owned. Al aska is one of those
— I daho, Nevada and Uah (graphs 8 through 11). Nunber
8 shows that if you draw that imaginary line north to
south, those states that are to the west are the ones
that have the high percentage of federal ownership...

The primary ways that federal |and ownership inpacts
funding of education in western states is through
enabling acts and property taxes. Mst enabling acts
for western states including Alaska promse to give
the state five percent of the proceeds from the sale
of federal land for the benefit of public education

In 1977, the federal governnent abandoned its original
policy to dispose of public |ands depriving the states
of public education funding estimated to be over $14
billion. This resolution does not recommend that
federally owned | ands be sold, only that the states be
conpensated as pronmsed. States are not allowed to
assess property tax on federal |ands inpacting western

states in the anbunt of over $4 billion annually. The
federal governnent does provide paynent in lieu of
taxes - PILT noney - as we know, and we receive sone
PILT noney here in the State of Al aska, since states
cannot tax federal lands. But the anmount of PILT

paynents to states in 2001 was only 4 percent of the
annual property tax revenue |ost by western states.

This resolution proposes to, nunber one, <create
| egi sl ati ve awareness; two, educate the public; three,
build a western states coalition; and four, petition
Congress to conpensate western states. In sumary, the
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western states are financially harnmed in a significant
way by the amount of federal I|and ownership. The
conclusion is that federal Iand ownership hinders
western states’ ability to fund public education.

That brings us to the question of what is next. CSG
WEST has forned the APPLE initiative steering
commttee, which is chaired by Speaker Marty Stevens
with the Uah House of Representatives and | am also a
menber, as President of the Alaska State Senate to
that steering conmttee. The steering comrittee wll

work like a strategic planning group who wll press
the case in Congress and the judiciary. The first
nmeeting of the steering conmittee will be in the CSG

VEST annual neeting that is scheduled to take place in
Anchorage this fall

SENATOR KIM ELTON said the whereas clauses all talk about the
issue for western states including Al aska, but the resolve just
urges Congress to appropriate just conpensation to the State of
Al aska only with copies sent to our congressional delegation. He
asked why just conpensation for the other 12 states couldn’t be
i ncl uded.

SENATOR THERRI AULT replied that he wasn't sure, but that would
be a good question for Brian Alread, the Uah Legislative
research staff person who worked on this resol ution.

VR, BRI AN  ALREAD, Ofice of Legislative Research, U ah,
responded that there is no official directive limting this
resolution to the various states.

| think it’s sinply a matter of each state identifying
the issue in their state and becom ng part of a |arger
coalition....l don’t think there’s any reason to not
expand that | anguage if you chose to do so.

SENATOR THERRI AULT pointed out that specific |anguage was added
on page 2, lines 27 — 30, about other states’ efforts in passing
the joint resolution on their individual state, but he felt this
resolve could be opened to allow the State of Al aska to advocate
on behalf of the entire group.

SENATOR RALPH SEEKINS noted that Alaska is wunique in that

another 47 mllion acres have been withdrawn from the tax base
by federal fiat, even though they are private |ands. He wondered
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why they wouldn’t ask the federal governnment to apply the sane
formula to those | ands.

SENATOR THERRI AULT replied that the commttee could consider
addi ng anot her whereas clause pointing out the difference if it
desired.

SENATOR SEEKINS reiterated that those |ands were renoved by
federal requirenment and the effect is the sanme as if they were
federal |ands outside of the state’'s tax system

VICE CHAIR WAGONER agreed and added that those |lands were
supposed to go off of their protected status after 25 years, but
Congress authorized it for another 25 years; then asked, “Wy
aren’t we receiving conpensation because a |ot of that land |ies
in the unorgani zed areas, also, of the State of Al aska?”

SENATOR SEEKINS recalled that Texas was the last state to be
admtted to the union wi thout being forced to grant |ands to the
federal governnent as a condition of statehood.

VICE CHAIR WAGONER asked if the commttee was interested in
adding another whereas on this issue or put it in separate
| egi sl ati on.

SENATOR SEEKINS replied that he would prefer dealing with it as
a separate issue. He noved to pass CSSJR 31(STA) from conmittee
wi th individual recommendations and attached fiscal note. There
were no objections and it was so ordered.

#

3:52 ppm - 3:53 p.m - at ease

"#HB524
HB 524am WASTE MANAGEMENT/ DI SPOSAL

VICE CHAIR WAGONER announced HB 524 am to be wup for
consi derati on.

COW SSI ONER ERNESTA  BALLARD, Depart ment of Envi r onnent al
Conservation (DEC), said she introduced this bill before, but it
had been amended.

VI CE CHAI R WAGONER asked her to explain the anendnents.

COWMM SSI ONER BALLARD said there were three anendnents. The first
one had to do wth publications guiding the departnment in
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noticing action for public review. The departnent suggested
streamlining the process, but a House anendnent restored
| anguage to its current status, which provides for two
publications on the event of their noticing a permt.

| have reviewed with the Departnent of Law right now
as to what constitutes a publication of general
circulation, but it’s ny understanding that the
anended | anguage which canme down from the House wl|
provide the departnment with the flexibility in a
renote comunity, if there is a publication of
circulation in that community of specific interest....
If there is no publication, then we could use a nore
centralized one such as the Anchorage Daily News. So,
| think that we have conplete flexibility wth this
anended | anguage.

COW SSI ONER BALLARD explained that the second anendnent
conformed her bill to the |anguage of another bill that was
going through Resources so that references to the financial
instrunments, which a permt applicant could use to verify that
they had the financial wherewithal to carry out, in the case of
Department  of Nat ur al Resources (DNR), their reclamation
responsibilities and, in the case of Departnment of Environnenta
Conservation (DEC), their waste nanagenment responsibilities. The
sane description of financial instruments would be in the two
bills. *“The House, in its zeal to put this amendnent in,
actually put it in an odd place and we need to nove it to where
it actually belongs.”

The third anendnent was a bit of a conformng anendnent in
anot her House bill. Language referring to the coal bed nethane
exenption had already been renoved and that renoval was repeated
in the anmendnent on the House floor. The Legislature, over the
| ast several years, has put exenptions into AS 46.03.100. The
exenptions covered activities such as bilge punping and water

drilling. One of those exenptions was in the event of
exploration drilling for coalbed nethane. The departnent has
other authorities, particularly in the waste regulations, |ike

pl anni ng approval authority, which it has been using to address
those waters. The House anended AS 46.03.100 to renobve any
reference to coalbed nethane drilling and this issue has been
di scussed widely with no objections to its renoval.

SENATOR KIM ELTON noved to adopt HB 524 am for consideration.
There were no objections and it was so ordered.
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SENATOR ELTON of fered anendnent 1 suggested by the departnent as
fol | ows:

AMENDMVENT 1

On page 4, line 31, through page 5, |ine 1:

Delete “after a financial review under regulations
adopted by the departnent; regulations adopted under
t hi s paragraph”

Insert “. Reqgul ati ons adopted under this subsection”
Page 5, line 10, follow ng “denonstration”:

Insert “after a financial review under regulations
adopted by the departnent”.

He related that he had discussed the anendnment with
Representative Heinze' s staff who explained that the House fl oor
anendnent was nmade to the wong part of the bill. So, this
anendnent that deals with regulations for financial review that
will be adopted by the departnent, is noved from page 4, |ine
31, to page 5, line 10. “The net effect of this is it doesn't
change the intent of the anmendnent; it just puts the anmendnent
in the appropriate section.”

SENATOR BEN STEVENS said it |ooked l|ike the anmendnent was
r edundant .

M5. TERRY THURBAN, Assistant Attorney GCeneral, explained that
the Jlawer who drafted the anendnent chose that style
specifically to change “paragraph” to “subsection”.

The sinple answer is that the change would have the

effect of leaving this |anguage in place: °‘Proof of
financial responsibility nmay be denonstrated by self-
i nsur ance, i nsur ance, surety bond, cor porate

guarantee, letter of credit, certificate of deposit or
other proof of financial responsibility approved by
the departnent wunder regulations adopted by the
departnment.’

SENATOR BEN STEVENS renarked that he didn't see that |anguage
anywher e.
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M5. THURBAN pointed out that the lead-in sentence started on
line 28 and the next sentence would pick up: “Regulations
adopted under this subsection”. This is where the first insert
is needed. It goes on to conform this bill to the DNR mne
reclamation bill so that regulations for corporate guarantees
and other forms of financial responsibility would have to
prescribe a financial test. The second part of the change on

page 5, line 10, is sinply to insert a phrase saying the
departnment wll have to do a financial review for self-
i nsur ance.

SENATOR SEEKI NS poi nted out that the amendnent didn’t make sense
wi thout a period init.

M5. THURBIN pointed out a period in front of “Regulations
adopt ed under this subsection”.

SENATOR SEEKI NS conceded.

VICE CHAIR WAGONER noted that there were no further objections
to anendnent 1 and it was adopted. He stated that he would hold
the bill over until next Wednesday’'s neeti ng.

SENATOR ELTON asked Comm ssioner Ballard if the anendnents that
were nmade on the House floor and anendnent 1 would have an
i npact on the fiscal note.

COWM SSI ONER BALLARD answered that currently HB 524 am has a
zero fiscal note and there would be no changes to it.

#

4:10 — 4:11 — at ease

"#SB318
SB 318- CONSUMPTI VE USE OF FI SH AND GAME

VI CE CHAI R WAGONER announced SB 318 to be up for consideration
He asked if Senator Seekins, sponsor, had any additiona
comments. He indicated that he didn't.

MR.  LANCE NELSON, Assistant Attorney GCeneral, raised three
i ssues for the conmttee to consider. The first is whether it is
the proper role of the Legislature to classify the status of
rights as fundanental; second, whether consunptive uses of fish
and wildlife for sustenance nmy properly be considered a
fundanmental right; and finally, what will be the likely inpact
fromthose uses being deenmed a fundanmental right.
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First, on the Ilegislative authority question. The
intention of the bill is to establish consunptive uses
of fish and gane by Alaska residents for their
sustenance is a very inportant and fundamental right.
Most Al askans would |ikely agree with that policy.
Hunting and fishing for food in Alaska is Ilike
not herhood and apple pie to nost of us. However, a
possi ble problemis that terns like ‘inportant right’
and ‘fundanental right’ are legal terns of art that
may or nmay not have |egal consequences. It appears
that a possible goal of the bill is to have these uses
be considered fundanental rights wunder the state
constitution.

If the goal of the bill is to establish constitutional
rights, it’s not clear that the Legislature has the
ability to do that by statute wthout seeking an
anmendnent to the constitution, itself. The Legislature
i npl enents the constitution and acts as authorized by
the constitution, but can’t change the constitution by
statute. | don’t know of any precedent for |egislative
est abl i shnment of a right as bei ng deened
constitutionally fundanmental. Further, the nain inpact
of effective establishment of a fundanental right
occurs in the judicial process. Wen the governnent
regul ates a fundanental right as opposed to a | ower
status right, it is held by the courts to a much
hi gher standard for justification of any restriction
on fundanental rights.

Hi storically, the courts have been the only branch of
gover nnment t hat have f ound rights to be
constitutionally f undanent al and have applied
appropriate judicial standards. It’s unclear what the
inmpact of a legislative declaration of a fundanental
right would be. One possible reason for that is that
court rulings interpreting the constitution are
governed by rules of stare decisis [stare decisis et
non qui eta novere — To adhere to precedents and not to
unsettle things which are established], the rule
following precedent. Previous legal rulings are not
lightly overturned. The Legislature, on the other
hand, nmay amend or repeal statutes as it sees fit with
alnmost unlimted discretion. It wuld seem that if a
right is truly fundanental, its status should not be
easily reclassified. If a right is truly fundanental
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can it be repealed during the next legislative
session? There’'s no legal inpedinent to that kind of
reversal in the legislative rules. So, this raises the
question of whether the courts will be required to
adopt it and consider it a |legislative declaration.

If the goal of the Legislature is not to establish a
constitutional right, but only a statutory one, then
that raises the issue of what the legal inpact of SB
318 would be. The Legislature does have broad
authority to establish a <clear preference anong
consunptive uses and non-consunptive uses of fish and
wildlife. The Legislature has already gone a |ong way
to protect consunptive uses for food by creating and
directing a statutory preference for subsistence uses
of fish and wildlife. There are many other existing
statutes that would appear to be intentioned with the
bill in that they authorize the Boards of Fisheries
and Ganme and the Departnent of Fish and Gane to nanage
and regulate wthout necessarily paying special
deference to all of the uses identified in SB 318.
Wthout nore direction, it would appear that this bill
nmay create controversy and unnecessarily encourage
litigation.

The next question is — are consunptive uses of fish
and gane for sustenance really fundanmental rights?
Consunptive use of fish and wldlife for food and

sust enance has, SO far, not been consi dered
fundamental rights by our State Supreme Court. The
courts have generally ruled that with very limted
excepti ons, only the rights enunerated in the
Constitution are fundanmental rights. The right to hunt
and fish for food is not expressed in the

Constitution.

Recently, the Alaska Suprene Court catalogued its
decision on fundanental rights and explained the
standards for identifying such rights. That was in the
case of Sanpson v. State. The court listed only four
f undament al rights not explicit in the Al aska
Constitution that had been identified to date, none of
which are related to the use of natural resources.
Those were:

1. The right to reproductive privacy
2. The right to control personal appearance
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3. The right to privacy within the home
4. The right of self-representation in a post
convi ction hearing.

All  of these <cases involve personal autonony to
control our appearance or to direct the course of our
lives. They don’t involve the wuse of nat ur al
resour ces. The opi ni on clarifies t hat ot her

fundanmental rights mght be recognized stating we are
under a duty to develop additional constitutional
rights and privileges under the Al aska Constitution if
we find such fundanental rights and privileges to be
Wi t hin t he i ntention and spirit of Al aska’ s
constitutional |anguage and to be necessary for the
kind of civilized life and ordered liberty which is at
the core of our constitutional heritage.

The consunptive use of fish and gane, while extrenely
inmportant to Al askans, nmay not neet this test. Hunting
and fishing for food is nore inportant culturally and
in many other ways, as is the case with comercial
fishing, trapping and sportfishing. At its nost basic
| evel , though, it is an econom c endeavor.

The court has recognized that litigants raising
subsi stence concerns are addressing econom c concerns,
al though not the type of economic concerns, which
would preclude a public interest |litigant status.
Nevert hel ess, econom c endeavors of this type are not
accorded fundanental right status by the courts.
Al aska’s Supreme Court has to this date not recognized
any fundanent al right to wuse Alaska's natural
resour ces. Instead, prudent authority 1is to the
contrary. That’s in the Apokak case, for exanple,
where the court stated that the right to fish
coormercially is not a fundanmental right. |In Hersh
Herbert v. State, the court said that the state’s
power over natural resources is such that it could
entirely elimnate the role of hunting guides and no
probl em of due process would arise. Assum ng the power
to elimnate other uses as co-equal, this case inplies
that uses of natural resources do not rise to the
| evel of fundanental rights.

In the McDowell Case, the appellants argued at great

|l ength that the right to subsistence hunt and fish was
a fundanmental right. Nevertheless, in the MDowell
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opi nion, the court carefully avoided using fundanental
rights |language or the fundanental right strict
scrutiny standard. Instead, the court continued to
refer to the natural resource access right in question
as a highly inportant interest running to each person
wWithin the state. A highly inportant interest is not
the sanme as a fundanental right. WMoreover, the court
developed a new less than strict scrutiny, but
neverthel ess, heightened standard to be applied in
such instances. That was the demanding scrutiny

standard. Under MDowell, while subsistence hunting
and fishing inplicate highly inportant individua
i nterests, they do not rise to the |evel of

fundamental rights. Mreover, the interest identified
was an interest in equal access, not an absolutely and
forceful individual right to hunt or fish for food. It
can be argued that the court declined to classify
subsi stence hunting and fishing as a fundanental
right.

While access to Alaska's natural resources was
undoubt edly of paranmount concern to the framers of our
constitution and remains so, it is also equally clear
that the franers intended such activities as hunting
and fishing to be extensively regul ated. For exanple,
Article 8, section 17, expressly refers to regulations
governing the use or disposal of natural resources.
Virtually every other section in Article 8 is
expressly or inplicitly based on the underlying
prem se that the Legislature will heavily regulate the
use and disposal of natural resources. A fundanental
right, such as the right to privacy, may be burdened
by the legislative fiat only to serve a conpelling
state interest. Requiring a conpelling state interest
for regulating hunting and fishing seasons, bag
limts, neans and nethods, and a nyriad of other
activities that are routinely regulated by the Board
of Ganme or Board of Fisheries may not be within the
intent of Article VIII's provisions.

The next question is, assuming the Legislature nay
establish constitutionally fundanental rights, what
woul d be the inpact of a fundanental right to fish and
hunt for food. The current |egal standards for hunting
and fishing regulations are pretty well settled. In
the case of non-uniform classifications, the state
nmust denonstrate an inportant state interest that
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bal ances against a highly inportant interest running
to each person within the state and it needs to
further the state’s purpose as it’s carefully designed
for the |east possible infringenent on Article VIII's
open access values. And for other fish and gane
regul ations, the state need only show any legitinmate
interest and a close and substantial relationship
between its interest and the chosen neans of advancing
that interest. Rather than these relatively clear-cut
standards, fishing and hunting for food are classified
as a fundamental right and the standards for a valid
restriction wll Ilikely get much nore difficult to
achieve as |’ve already noted.

The courts would inpose strict scrutiny of any
regul ation of fundanental rights. That’s the sane
standard applied to justify unequal treatnment based on
race and gender. Wen the state inposes restrictions
on fundanent al rights, it wuld be required to
denonstrate nunber 1, a conpelling governnental
interest, not just a legitimte or inportant interest;
and two, the absence of a less restricted neans to
advance that interest. Since we have never had a court
require a conpelling state interest for fish and gane
regul ati ons, we’re not sure what we would have to show
to neet that standard, but it may well be that only
serious conservation reasons, like sustained vyield
concerns, would neet the test. Myreover, many of the
current regulations nmay not pass nuster. To cite just
a few exanpl es:

1. Fair chase hunting neasures of any kind mght be
vul nerable. These could be insufficient as a
conpelling state governnental interest.

2. Sane-day air-borne hunting bans could |be
guestionable where other less restricted neans
m ght address any conservati on concerns.

3. Any kind of nmethods and neans restrictions, such
as hunting from or with airplanes, helicopters,
boats, snow nmachines or other vehicles may be
difficult to justify.

4. Any kind of gear restriction, type of weapon or
fishing gear could be suspect.

Any kind of bag or season |imts based on needs needs to

nmeet historical allocations. Qher non-preferred users
could be deficient since those uses would not be
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fundanental rights. So, as hunting and fishing for food
by residents expanded, comercial fishing, comrercial
trappi ng, sport  fishing, charter fishing by non-
residents would automatically give way regardl ess of the
perceived relative values of the wuses. There are
probably undoubtedly many other regulatory restrictions
that would be vulnerable to a fundanmental rights strict
scrutiny standard.

Those are the end of ny coments, M. Chairnman, thank
you.

SENATOR SEEKINS asked M. Nelson if he thought SB 318 | ooked
like a bill that would anend the constitution.

MR. NELSON replied no and explained that the concern arose
because the kind of |anguage that is used in the bill is the
kind that is usually ascribed to constitutional rights.

SENATOR SEEKI NS read fromthe MDowel | opinion:

The only justification for a law regulating and
restricting the common right of individuals to take
wild gane and fish is the necessity of protecting the
sane from extinction and, thus, to preserve and
perpetuate to the individual nenbers of the community
the inalienable right ...which they have had fromtine
imenorial. [END OF TAPE 04-32, SIDE Al

TAPE 04-32, SIDE B
SENATOR SEEKI NS conti nued:

While the state holding the title to gane and fish, so
to speak, in trust for every individual nenber of the
comunity may pass laws to regulate the rights of each
individual in the mnner of taking and using the
common property, yet, as we have already stated, this
must be done under the constitution upon the sane
terme to all the people — no special privileges or
immunities can be conferred. Doesn’t inalienable right
ri se above a fundanental right?

MR. NELSON replied:
That’s an interesting question. The quote from the

McDowel | case is from a long quote from the Suprene
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Court of Arkansas dealing with an issue that arose in
that state. The Suprene Court of Alaska has never
interpreted the term ‘inalienable right” as to what
they nean. It’s not a term they used to define
constitutional rights....

The other point | would nake is that | believe that
part of the decision is probably not strictly part of
the holding of the court. But | want to enphasize a
| ater part of that quote as to the point | think it
was naking....

SENATOR SEEKINS interrupted saying that he wunderstood where
McDowel | was going on the basis of that right. He asked:

Have you seen anything from the state Supreme Court
ever to indicate that the state may not pass laws to
regulate the rights of each individual in the nmanner
of taking, etc.? Voting is a fundanental right, is it
not? But yet we have rules and regul ati ons under which
it must be practiced.

He feared that when sonehow the state would not be able to set
rules and pass laws to regulate the rights of people, that is
overstating the question.

MR. NELSON responded that regulating a fundanental right is much
nore difficult in that the interest the state would have to
denonstrate would have to be conpelling, a very high test. For
exanple, if it wanted to discrimnate between nmen and wonen or
people of different races, it wuld have to denonstrate a
conpelling state interest to do that.

So far, we’ve never been under that test in a court
case. W’'ve only been under the |ower standards and
generally nmanage to regulate within those standards,
but it would be very hard to predict our success or
chances for success under a strict scrutiny test.

SENATOR SEEKI NS said he understood the bill to nean this is a
right when the state considers the nanagenent and allocation of
t hose resources and asked, “W don’t do that now?”

MR. NELSON replied:

| think generally it's a practice of both the
Legislature and both of the boards — that’s wusually
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the objective of their regulations — is to provide
access to fish and gane and they will always consider
the ability of individuals to participate. The nore
difficult question becones as a legal termof art when
that is applied in a judicial proceeding, what are the
consequences of that and how does that translate back
to standards the boards have to neet to be able to

adopt a valid regulation. Wile | think the needs of
people to take fish and ganme for food are always
considered and always, | think, generally considered
par anount , I think if the courts accept t he
declaration of the Legislature and adopt that as a
f undanent al ri ght, I think it’s going to nake

managenent decisions nmuch nore difficult and the
flexibility is going to be gone in a |ot of ways.

SENATOR SEEKINS reiterated, “Wre treating it as if it were a
fundanmental right as a matter of policy; we're not establishing
anot her fundanental right.”

V. KATHY  HANSEN, Executive Director, Sout heast Al aska
Fishermen’s Alliance (SEAFA), opposed SB 318 and supported M
Nel son’s comrents. She felt this issue needs to be left to the
boards, which would deal with it in a public and fair process.

SENATOR SEEKINS noved to pass SB 318 from conmttee wth
i ndi vi dual recomrendati ons and attached fi scal notes.

SENATOR ELTON objected. He found the departnent’s testinony
conpelling, as well as the testinony fromthe Departnent of Law.
It suggested that the Legislature was trying to establish
sonmething in law that should be done constitutionally. Public
testi mony has opposed adopting the legislation and the notion to
nove SB 318 out is premature.

SENATOR FRED DYSON said he was synpathetic to the intent of the
bill, but was still uneasy and felt the commttee should address
the issue of whether it would make managenent of the resources
difficult and he wanted Alaska Departnent of Fish and Gane
(ADF&G) staff to comment on that.

SENATOR SEEKINS said he believed that individual famly use
should be a very high standard. It should be difficult for the
Board of Fisheries to allocate around that. He reiterated that
he wasn’t trying to anend the constitution, but establish this
fundanmental right as a policy of the state with the enphasis on
policy. He would have to be convinced that it would prohibit the
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departnment from maki ng wi se deci sions. \Wien uses conpete agai nst
each other, it shouldn’t be at the expense of those people who
depend on the resource for sustenance. He withdrew his notion
for further discussion of M. Nelson's coments on its anendi ng
t he constitution.

SENATOR DYSON called a point of order. “I think that’s unfair.
That’s not what he said and it’s not what he said when you
questioned himon it.”

SENATOR SEEKI NS conceded his point but reiterated again:

My intent here is to protect the individual Al askan
famly for their food, for their nutrition, and if
that’s not what we’'re trying to do, show ne how to do
t hat .

VICE CHAIR WAGONER said he was trying to fit consunptive use
into subsistence and personal use forrmulas and he didn't see
much difference between consunptive use and personal wuse; in
fact, he felt they are one in the sane.

SENATOR SEEKINS furthered his argunent saying that personal use
has nothing to enphasize it as a priority over all other uses.

SENATOR STEVENS said the only real neaning the paragraph has is
the definition of sustenance.

It says that sustenance is a very inportant
fundanmental right when considering the managenent and
allocation. It doesn't say how they'|ll allocate. It
also says nothing in this policy exenpts them from
conpliance with state law.... It’s just a litigator’s
dream but in every title there 1is Ilitigator’s
dreans. ..

SENATOR DYSON said the fishery he participated in for 25 years
[Bristol Bay] was worried that by the tine an upriver fishernman
got his fish [for sustenance], the run wuld be done and
commercial fishernmen wouldn’t get their shot. Folks in the Cook
Inlet fishery worry about that, too. He wanted the departnent to
conmment on those issues.

SENATOR ELTON suggested that this bill created a new playground
for attorneys. He strongly urged holding the bill wuntil the
commttee could get specific answers from the departnent, the
guestion bei ng:
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I f sustenance is a fundanmental right and the purpose
is to provide protein to Alaskan famlies that need
the protein, how does that affect a sport fish | odge
in ElIfin Cove or a guided sport fish business on the
Kenai River? WIIl the protein consuner trunp the
visiting tourist who may want to catch a King sal non
out of Elfin Cove or the Kenai River?

Those were issues for the departnent at one tinme and they could
continue to be issues.

SENATOR SEEKI NS reasoned that there is a priority now.

In areas where wungulate populations have declined,
such as unit 13 - there is no non-resident hunting in
that district now, because the first priority is to
residents in gane and if that begins to be threatened,
non-resi dent hunting goes away.. ..

What we’'re saying is that the Board of Fish needs to
have that guidance from the state in that requirenent
as a policy of the state saying you nust plan in your
managenent and allocation for Al aska people to be able
to feed thenselves and their famlies as part of that
process. Senator Dyson’s comment is not what [|'m
anticipating we’'d have to be doing — that we’d have to
wait as we do in some subsistence fisheries to nake
sure that all of the needs have been net before anyone
else can harvest, but sinply that it be in the
pl anni ng process and the managenent process — that we
all ocate for human consunptive use and that’s what ny
intent is.

SENATOR ELTON r esponded:

The instances in which the sponsor is speaking take
effect when there is a |limted resource and then you
establish a priority of take. Wat this bill purports
to do is to extend a preference not based on the
anount of animals or fish that nay be extant in a
certain unit. Wat this purports to do is prioritize
based on the way sonebody is going to consune it. |
don’t have a problem wth the departnent making
all ocation decisions to different groups based on the
nunber of fish or the nunber of aninmals, but this goes
beyond that. This gives an allocation priority for
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sonebody who is going to use the protein to feed their
Al aska famly and that priority would be there whether
or not the population of fish or gane is threatened or
not threatened.

He suggested that in saying 97 percent of the bionmass is taken
by commercial fishernmen, the comittee needs to |ook at
i ndi vi dual species. In his area, a great deal of the King sal non
are allocated not to the commercial fish industry, but to the
sport fish industry. But further, two out of three King sal non
caught in the sport fish industry in Southeast Al aska are caught
by out-of-state fishernen.

VI CE CHAI R WAGONER sai d the sane thing happens in Cook Inlet. He
announced that Senator Seekins withdrew his notion and he was
going to turn this issue over to Chair Ogan when he cane back
There being no further business to conme before the commttee, he
adj ourned the neeting at 4:53 p. m

#
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