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ACTI ON NARRATI VE

TAPE 04-26, SIDE A
"#SB355

SB 355- WASTE MANAGEMENT/ DI SPOSAL

CHAI R SCOIT OGAN called the Senate Resources Standing Conmmttee
nmeeting to order at 3:30 p.m Present were Senators Thonas
Wagoner, Ben Stevens, Fred Dyson, Ralph Seekins, Kim Elton,
Georgianna Lincoln and Chair Scott Ogan. The first order of
busi ness to cone before the conmttee was SB 355.

COWM SSI ONER ERNESTA  BALLARD, Depar t ment of Envi r onnment al
Conservation (DEC), said this bill came from Admnistrative
Order 202, issued in Decenber 2002. The order asks DEC to review
its prograns to make sure they are conpliant wth its
constitutional and statutory responsibilities. She briefed the
comittee:

W found that our water program had sone holes in it
- that both its statutory authorities and its
regul atory i npl ement ati on did not provi de a
conprehensive, what we call raindrops to oceans,
protection of the waters in the state. The bil

doesn’t provide any new statutory authorities for DEC

It does, however, make fairly significant
opportunities for inprovenent in the way we protect
water. I'd like to review those very briefly...

The nost inportant change that the bill makes is in

the method of permtting. W currently have a
statutory requirenent to permt and the word ‘permt’

is specifically wused. This bill wll change that
requi r enment to t he ability to provi de pri or
authorization. That will allow us to use a risk-based
spectrum of tools. W can use for riskier situations
nore precise permtting tools; for | ess  risky

situations, we can use new tools, particularly one
called “Permt By Rule....

The handout raised the permtting tool that we wll

intend to use starting with individual permts, which
we have now - in which we have an individual
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relationship with a specific discharger and in that
relationship we categorize the characteristics of
their effluent and specifically identify those in the

permt - a general permt we use when we authorize a
nunber of smaller activities in a single geographic
ar ea.

A permt by rule is one of the new tools that this
bill wll allow us to use. A permt by rule tool we
would use to permt relatively low risk activities,
but to assure that the people engaged in them - such
as bilge punping would be a good exanple — that there
are rules, which they nust follow, which we have
pronmul gated through notice and conment rul emaki ng. W

also will have statutory authority through this bill
to issue plan approvals, which we do use now, and
finally, the new statutory |anguage will allow us to

use an integrated waste managenent permt for |arge
projects that have nultiple discharge streans that

could be handled now with the new bill with a single
permt instead of with multiple individual permts.
The bill also allows us to use a very inportant tool
called admnistrative extension of permts. If a
permt has expired, this bill wll allow wus to
adm nistratively extend it to be sure that the person
holding the permt is still covered if we ve been
unable to attend tinmely to renewing or changing the
permt.

It also allows us to expand the requirenents for proof

of financi al responsibility. Thi s IS i nport ant
particularly in the case of mning in Al aska where we
have a large discharger wth potential [|ong-term

inplications for waste managenent - that we be able to
require evidence of financial ability to manage that
waste long into the future and, particularly, in the
event that the conpany defaults.

Finally, the bill nodifies some fairly inportant
definitions. The present definition of solid waste
requires us to determne the intent of the discharger.
If the waste is not wanted, it's considered solid
waste. | don’t think it should be up to the state to
have to determ ne what the intent is. The definition
of solid waste in this bill runs to the common English
concept of garbage and refuse and the bill allows us
to differentiate between nunicipal solid waste and
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other solid waste - nunicipal solid waste being that
waste discharged by nunicipalities, comon household
waste. Wth this new definition we'll be able to use
sinple permt by rule permtting for rural comunities
who now would be required to go through a conplex
i ndi vidual permt program The conbined benefits of
the new municipal solid waste definition and the plan
approvals will allow us to handle the rural Al askan
situation with nuch better results and nuch nore
effectively and efficiently for +those conmunities.
That in a quick summary is what SB 355 provides.
There’s no fiscal note because there would be no
addi ti onal staff required to ful fill t hese
responsibilities. It sinply allows us to use the staff
we have nore efficiently.

CHAIR OGAN noted that all the nenbers of the conmmttee were
present.

SENATOR ELTON asked if he intended to nove the bill

CHAIR OGAN said he didn’t intend to nove it today, but wanted to
get it on the record.

SENATOR BEN STEVENS asked if | anguage on page 2, line 22, saying
“Department authorization shall be obtained for direct disposa
and for disposal, other than of donestic sewage, into publicly
owned or operated sewerage systens” was existing | anguage.

MR. DAN EASTON, Director, Division of Water, DEC, replied that
that is existing | anguage.

SENATOR STEVENS asked if |anguage on page 3, lines 11 - 13
saying, “The departnent may require the subm ssion of plans...”
was existing | anguage as wel | .

COMM SSI ONER BALLARD replied yes.

SENATOR STEVENS requested a sectional analysis from the
departnment to see how section 3 was changed.

SENATOR SEEKI NS asked what “active ranges” neant on page 4, line
21.

COWMM SSI ONER BALLARD replied that is existing | anguage.
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CHAI R OGAN asked if active ranges referred to Eagle R ver Flats
where artillery is used.

SENATOR ELTON said the departnent requested that |anguage two or
three years ago. He noticed that section 5 on page 6 generally
reduces the amount of public notification fromtwo notices in a
newspaper of general circulation to one notice and he was
contenplating an anendnent that would avoid that kind of
situation that had already happened in the southern end of the
Kenai Peninsul a, where coal bed nethane (CBM | eases were noticed
in the Kenai paper, but not in the Homer paper.

CHAI R OGAN sought other comments, but there were none and he
held the bill for further work.
#

"#SB312
SB 312- CONVENTI ONAL & NONCONVENTI ONAL GAS LEASES

CHAI R SCOTT OGAN announced SB 312 to be up for consideration. He
noted a conceptual anendnent called the “Al aska Property Omers’
Bill of Rights” that needed to be adopted for discussion.

ALASKA PROPERTY OMNERS BILL OF RIGHTS
WHEREAS, Al askans cherish their private property rights; and

VWHEREAS, coal bed net hane (shall ow gas) devel opnent threatens the
rights of private property owners to enjoy the fruits of their
| abors; and

WHEREAS, state law currently fails to adequately protect private
property owners fromthe threats of coal bed net hane devel opnent;
and

VWHEREAS, Al askans rely on public lands and waters for
subsi stence, recreation, and the operation of businesses that
depend on the health of those |ands and waters; and

VWHEREAS, many Al askans |ive adjacent to public and private |ands
t hat have been | eased for coal bed net hane devel opnent;

NOW THEREFORE, BE | T RESOLVED WE ALSKANS DEMAND THE ADOPTI ON OF
AN ALASKA PROPERTY OMERS BILL OF RIGHTS TO PROTECT OQUR CLEAN
AR, PURE WATER, PLENTIFUL FISH AND WLDLI FE RESOURCES, AND
QUALI TY OF LI FE FOR FUTURE GENERATI ONS; AND
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BE IT FURTHER RESOLVED THAT IN ORDER TO PRESERVE AND SUSTAIN
THESE VALUES AND OUR PRI VATE PROPERTY RIGHTS THE LEG SLATURE

MUST

ADOPT STATEW DE LEG SLATION THAT |INCLUDES ALL OF THE

FOLLOW NG PROTECTI ONS

1)

2)

3)

4)

5)

PROPERTY OWNER CONSENT: Property owners nust have the |ega
right to say if, when, where and how anyone cones onto
their private property to explore, develop and/or produce
the subsurface mneral estate. The state nust provide a
| egal fund, which surface owners can access to hire |lega
counsel. Private property owners nust also be protected
fromretaliatory lawsuits from devel opers.

BUYBACK AND MORATCORI UM The state nust buy back all coal bed
nmet hane |eases already let and halt all further coal bed
nmet hane |easing until all the provisions of this Property
Omers’ Bill of Rights are enact ed.

PROPER NOTI CE: The state nust provide all |andowners within
five mles of a proposed coal bed nethane | ease with 90 days
actual witten notice before a best interest finding
process begins. Notice by registered mail nust also be
provided to local, nmunicipal and tribal entities wth
jurisdiction within the proposed |ease areas. Notice by
publication nust also be provided at |ocal post offices in
a | ocal newspaper and a newspaper of statew de circulation.
Al'l  notices described above nust include, anong other
things, a detailed map of the affected area proposed for
| ease.

BEST |INTEREST FINDING Prior to issuing any |eases, the
state nust conduct a best interest finding process to
anal yze the economc, environnental and social costs and
benefits of potential coal bed nethane operations including
but not limted to the potential dimnution in value of
private and public properties.

BASELI NE STUDIES AND BURDEN OF PROOF: The state nust
nmeasure baseline water quality and quantity in all areas
proposed for leasing prior to granting any |ease
application, including all surface and well waters that nmay
be affected. Prior to granting any |ease application, the
state nust also neasure baseline conditions for nethane
seepage, as well as for hydrological and geological
conditions in all areas proposed for leasing. Finally, the
state nust conduct baseline inventory studies of existing
fish and wildlife populations to identify sensitive or
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critical wldlife areas to be excluded from coal bed net hane
| easing. If a property owner’s water quality or quantity
di mnishes during or wthin five vyears after coalbed
net hane operations on or around his/her property, there
shal | be a presunption such operations caused such
di m ni shnment or pollution and the coal bed net hane operator
shall carry the burden of proving otherw se.

6) LOCAL CONTROL: The state nust ensure |ocal governnental
entities have maxi mum powers of self governnent that enable
themto regul ate coal bed net hane devel opnment to protect the
health, safety, general welfare and quality of life for
| ocal residents.

7) PROTECT CRITlI CAL HABI TAT AND RECREATI ONAL LANDS: The state
must identify and inplenent “no drill” zones and prohibit
coal bed nethane |easing and developnent in sensitive or
critical wldlife areas, particularly those areas used for
subsi stence, hunting, fishing and recreational activities.

8) WATER PROTECTI ON: The state nust prohibit coal bed nethane
water extraction in groundwater aquifers that are the
source of existing or future water wells and prohibit the
use of toxic hydraulic fracturing fluids. Furthernore, the
state nust require the deep-well underground reinjection of
all liquids and wastes produced and used during coal bed
nmet hane developnent and it nust ensure there is no
hydr ol ogi cal connection between the waste injection zones
and present or future drinking water sources.

9) PROPERTY OWER SAFEGUARDS: The state nust pronul gate by
Decenber 2004 enforceable mninmum statew de regulations
that require best available technology and practices to
ensure the health and safety of citizens on the issues of
noi se, air and water quality, setbacks, use and di sposal of
any toxics, surface restoration and reclanation. New
standards nust also be established that increase the
statewi de and per incident bond requirenment for all coal bed
nmet hane operators and devel opers to ensure full restoration
of the surface. These ambunts nust be sufficient to provide
the full preleasing fair market value of any property or
busi ness damaged by coal bed net hane devel opnent.

10) COWETITIVE BIDDING In order to maximze the benefit of
our natural gas resources, the state nust reinstitute a
conpetitive bidding process for all coal bed nethane
(shal | ow gas) | eases.
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Submitted this 18'" day of March, 2004, to all Al askans and the
Al aska Legi sl ature.

SENATOR THOVAS WAGONER noved to adopt the anendnent for purposes
of discussion. There were no objections and it was so ordered.

MR, JACK CHENOWETH, drafting attorney, Legislative Legal and
Research Services Division, said he spent quite a bit of tinme
review ng the conceptual amendnent.

CHAI R OGAN asked himto review the requirenent in section 1.
MR. CHENOWETH repl i ed:

The requirenment in section 1 is that the property
owners nust be in a position to give consent to the
expl oration, devel opnent and production from the
subsurface mnmneral estate. That in nmy judgnent is
contrary to the constitutional and |egal basis under
which our state has framed the developnent of the
subsurface resources.

Begi nning back with the Statehood Act - Section 6(i)
of the Statehood Act has | anguage that speaks in terns
of the right in conveying this land — the state having
the right to devel op these subsurface resources. W’ve
also picked this up in the statutory provision that
establishes the reservation of the mneral estate in

AS 38.05.125 and we’'ve captured it, as well, in
sever al constitutional provi si ons, not abl y t he
provision in Article X, that talks about the

ratification of the clause, the agreenents that we had
in place at the tinme of statehood in three provisions
in [Title 38], which talk about |easing and sale of
land. Al of these provisions talk in terns of the
right to have access to and to develop these
particul ar subsurface resources. And when you propose
to allow a property owner to wthhold consent to
obtain access for a |lessee or for the state’'s agent to
cone onto the property and develop that resource, |
think you' re going to run into problenms in terns of
trying to get that enforced when you lay that kind of
proposition down against the federal |law and the state
constitutional provisions that | have identified.
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CHAI R OGAN asked if changing the statute to allow surface owners
the right to “when, where and how anyone cones on their private
property to explore, develop or produce the subsurface m neral
estate” would take a constitutional amendnent.

MR. CHENOWETH repli ed:

At least that, sir. The problem goes back to the
[ Section 6(i)] provision in the Statehood Act and it
tal ks about the grant of mneral rights being mde
together with the right to prospect for, mne and
renmove the sane. That’'s the reservation given to the

state. |I'm not sure that even if we enact the
provisions in our state constitution that anended the
kinds of things that | am concerned about, we still

would run into a problem with the |anguage of section
6(i) that talks about the right to prospect for, mne
and renove these reserved subsurface mnerals.

CHAIR OGAN said his studies found that when Al aska becane a
state, the federal government quit clainmed the subsurface to the
state. The [Section 6(i)] clause also said that if the state
attenpted to transfer that property to anyone besides the state,
the U S. Attorney General has specific instructions to litigate
in district court for Alaska to take back the subsurface estate.
He asked if that nmeant just the subsurface that the state
attenpted to transfer or surface, as well.

MR. CHENOWETH repli ed:

The [Section 6(i)] provision, beyond the reservation,
talks in terms of ‘mneral deposits in such |and shal

be subject to lease by the state as the state
Legislature may direct, provided that any land or
mnerals hereafter disposed of contrary to the
provisions of this section, shall be forfeited to the
United States by appropriate proceedings instituted by

the Attorney Ceneral - | assune that neans the U S.
Attorney General - for that purpose in the US.
District Court for the district of Alaska.’ So, that
is the penalty provision, if you wll, if the

Legislature noves too far afield of violating the
restrictions in Section 6(i).

CHAI R OGAN said he thought a contract could be changed if both
parties agreed and asked if that is correct.
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MR. CHENOWETH replied yes and that Congress could anend this
provision to renmove or nodify that [imtation.

CHAIR OGAN said, “So, basically, to make the first section of
this property owners’ consent, it would take a constitutional
amendnent and then a change in the federal |law to change that
part of the conpact.”

He asked if the conpact gets changed, do the voters have to
ratify that as well.

MR. CHENOWETH repli ed:

W put a provision in the constitution in the |ast
decade or so that talks about changes being made to
the conpact, to the Statehood Act and to other
rel ationships that affect a right given by the state
have to be ratified by the voters. | believe they
do.. ..

CHAIR OGAN summarized that adopting the first section of the
Al aska Property Omers’ Bill of Rights requires a constitutional
amendnent (which requires a two-thirds vote of the House and
Senate) and an act of Congress, both of which have to be
ratified by the people.

MR. CHENOWETH replied, “I think that’s correct, sir.”
CHAI R OGAN concl uded, “It sounds like a big project.”
MR. CHENOWETH al so poi nted out:

The current state of the law in the state, as |
understand it, is that property owners who are
affected by potential |eases that are to be let by the
state are in a position to sit down and negotiate with
the state’s agent, its |essee, who cone on the
property and barring that, if the property owner fails
or refuses to negotiate in good faith or they can't
cone to sone agreenent, the |essee can go down to the
Department of Natural Resources and, in a process,
secure a determination of the anpbunt of a bond that
woul d allow themto get on the property to recover the
m nerals under the ternms of the |ease. That goes back
to 1959 or 1960, right after statehood that we put
that into effect. | think that what buttresses the
view of the people back at that point in tine - of the

SENATE RES COW TTEE -12- March 22, 2004



| egi slators back at that point in time - that sone
mechani sm had to be put in place that didn’t inpede or
didn’t obstruct the ability of the state to get at the
right to develop the retained subsurface mneral
estate.

SENATOR ELTON said he understood the discussion of the
constitutional and Section 6(i) issues and asked if either of
them get in the way of a nediation or arbitration process
between the leasing entity of the subsurface rights and the
property owner that is interested in protecting their property
rights that could be delineated in statute.

MR. CHENOWETH repl i ed:

All three of the provisions | have nentioned, the
St at ehood Act provision, the reservation and the
constitutional provisions that | would |ook to speak
in terns of the right to explore and develop. | think

anything that would |eave the surface owner in the
position of preventing the exercise of that right
woul d be chall engeable. So, if you could, then, cone
up with sonme sort of a nmechanism by which the parties

were required to reach an agreenent - it could be
conpul sory arbitration or sonething like that - as
| ong as there was sone nechanismin place by which the
right could be exercised, | think you ve fulfilled

both the principles at work under the Statehood Act
provi sion and the constitutional provisions.

SENATOR ELTON foll owed up asking if the nediation process failed
and then the issues went to an arbitration process, as long as
that didn't lead to a denial of access to the subsurface ninera
rights, would that be okay.

MR. CHENOWETH replied, “I think that m ght survive.”

SENATOR RALPH SEEKINS said he thought sonme protections were
already in place for sone of the provisions in the Bill of
Rights. Article VIII, Section 10 of the Constitution already

addresses the public notice issue in item 3 of the Property
Omers’ Bill of Rights.

MR. CHENOWETH agreed and added that it is fleshed out in the
Al aska Lands Act. Current |law requires 60 days notice and the
Property Omers’ Bill of R ghts requests 90 days. It asks for
additional notice to people who are not now naned in statute as
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entitled to that notice, but enacting those things doesn't
require a constitutional change.

SENATOR SEEKINS said according to page 135 in a manual called
“The Citizens’ Guide to the Alaska Constitution,” Al askan voters
turned down an anendnent that would have given the Legislature
veto power over all disposals of state-owned natural resources
in 1976 and, at this point, it appears that the Legislature
could not effectively veto a disposal of natural resources that
was ot herwi se conpliant with the |aw. He read:

The proposed anendnent stermed from legislative
di ssatisfaction with certain sales of state royalty
oil that had been negotiated by the executive branch

At the time, many proponents of the anendnent believed
that its failure at the polls resulted from a biased
summary of the proposition on the ballot, which was
witten by individuals in the executive branch who
t hey cl ai mred were opposed to the neasure.

MR. CHENOWETH repli ed:

Well, in the sense of overriding, you do have the
authority, and you just exercised it here a few weeks
ago, to approve or wthhold approval of the sale of
royalty oil in the face of WIIlians. Had the
Legislature not ratified that, we would not have a
contract, but a contract having been executed and then
ratified, anything you do now would rai se questions on
i mpai rment of that contract.

SENATOR SEEKI NS asked himto |ook into the background on that to
clarify the issue. He thought it nmeant that sonehow sone of the
Legi slature’s authorities are |imted.

CHAIR OGAN said there are 70 or so shallow gas | eases throughout
the state now and he didn't know if certain areas could be
identified for buyback or that a buyback program had to be
generally applied. The state has already entered into a nunber
of contracts and it would be violating contract law if it
retroactively passed a law that voided a |ease contract. He
jested that would be known as the Litigator’s Enpl oynent Act.

MR. CHENOWETH replied that the Chair was talking about a

contract inpairment provision under either the federal or state
constitution. The second item under the Property Omers’ Bill of
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Rights talks about a buyback of all coalbed nethane |eases
al ready |et.

If the parties agree, you' re not going to have an
objection; but if the parties don’t agree — if one of
the parties, the |l essee, says you' re not offering us a
fair price or we think there’s nore to be made in
allowing us to go forward with the exploration and
devel opment of any reserves or anything we find under
this lease, they are going to not consent to a state
buyback. The question arose, | think, in another
context in this session about what would be an
adequate or fair price to support the buyback. Is it
nerely the nomi nal anounts that have been provided so
far by the lessees in obtaining these |eases - the
rent and relatively low anbunts that are specified in
the statute or is there something nore than that? And,
| understand the Departnent of Natural Resources may
have i ndicated, perhaps not to this commttee, but in
another context, that the costs of the anmounts of
recoverable coalbed nmethane that mght be captured
under these leases have to be factored into a
determ nation of how much would have to be offered as
a fair price to recover these |leases. In other words,
where they mght have gotten in for nom nal anounts,
it mght cost us substantially nore than that to neet
the kind of price that the |essees would ask for.
Rightly so, | suppose, in order to make these |ease
buybacks wor k.

CHAIR OGAN said the buyback isn’t just paying back the buck an
acre |ease price. It’s the hard developnent costs and the
possi ble | oss of value of the profits or the aggregate val ue.

MR. CHENOWETH responded that it would be the value of one or the
ot her of those depending on what DNR represented. He hadn't seen
anything in witing regardi ng buyback of the Honer | eases.

SENATOR ELTON stated that testinobny in the Senate Conmunity and
Regi onal Affairs “was rather flabbergasting testinony.”

| think the assunption had been that a buyback - you
pay back what the | essees had paid for the | ease. And,
in fact, the testinony from the Departnment of Natura
Resources was that you pay back that cost plus the
potential profit from the resource that had been
| eased. It raises an interesting question and that
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question being, if that’'s the case, are we |easing
these resources at fair market value. If we |ease them
at a mniml X anmount and have to buy them back at a
huge Y anount, have we set an appropriate price on the
resource. | think it would be interesting to invite
the Departnent of Natural Resources back before the
commttee, if there’s going to be any discussion at
all of the buyback, and have themtalk to that point,
because it is a rather startling point.

CHAI R OGAN poi nted out:

The higher the value, the nore royalty we all get. |
guess we could argue whether or not the |eases on the
North Slope are | eased out too cheap that have created
$70 billion worth of revenues for the state.... It’'s a
wi de- open subj ect .

SENATOR SEEKINS directed the comrittee’'s attention to Article
VIIl, Section 9 of the Al aska Constitution, which basically
says:

The Legislature may provide for the sale or grant of
state lands or interest therein, and establish sales
procedures. All sales or grants shall contain such
reservations to the state of all resources as nmay be
required by Congress or the state and shall provide
for access to these resources. Reservation of access
shal | not unnecessarily inpair the owners’ use,
pr event the control of trespass, or precl ude
conpensati on for danmages.

He asked if this doesn’'t enbody what the Al aska Property Omners’
Bill of Rights is asking for.

MR. CHENOWETH replied that he didn’'t think that assunption was
wong. Article VIIlI, Section 9, directs the state to honor the
reservations that are made by the Congress or by the state’s own
| aws and “shall provide for access to these resources.”

It’s a mandate on the Legislature on formulating a

mechani sm by which the state’'s agents, its |essees,
shall have access to devel opnent of these resources.
At the same tine, in order to try and strike a

bal ance, and again, consistent very nuch with Section
6(i), the language says that the state is within its
rights to establish a nechanism by which the access to
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the resource ‘does not unnecessarily inpair the
owners’ use, prevent the control of trespass, or
precl ude conpensation for damages.’

To date, through the first 45 years of statehood, our
statutory reservation, AS 38.05.125, does repeat sone
of these concepts and the next section, AS 38.05. 130,
does provide a nechanism for conpensation for damages
by the posting of a bond. My understanding...that this
is the first time with the shallow natural gas | eases,
this is the first time the state has in such a |arge
way encountered a situation where the subsurface
resource underlies private land. And, again, in the
case of the North Slope and in the case of Cook Inlet,
the devel opnment of the resource has been on |and that
the state has held both surface and subsurface title.
In this case, in the areas that we’'re talking about,
both in Mit-Su and the Kenai, extensive areas have
been previously conveyed to private ownership with the
reservation held by the state. And the question is how
are you going to, for exanple, protect the surface
owner in his right to use and claim any conpensation
for damages that may occur. The nechani sm that we have
in place now is sinply the bonding nmechanism Either
the surface owner and the |essee cone to sone
agreenent as to how conpensation shall be paid or if
they cannot conme to an agreenent because of the
owners’ refusal to negotiate or inability to conme to
sone kind of a neeting of the mnds, then a third
party, the DNR, w Il determ ne what those danmages are.
So, we have sone nechanism in place that is | think
consistent with Article VIII, Section 9. | |ook here
and under the Property Owners’ Safeguard provisions,
the ninth elenment of the Property Omers’ Bill of
Rights, the proposal is to take a little bit quite a
bit farther than what we have in place right now in
terms of to insure full restoration of the surface and
to provide the full preleasing fair market value of
any property or business danaged by coal bed nethane
devel opnent .

|’ m not sure what standard DNR uses, for exanple, when
it’s called upon to set the anount of the bond. There
is a requirenent, though, that they give notice to
both parties, sit down at a table and try to figure it
all out, but ny sense is that the bond anmobunt set is
generally on the low side. And although the statute
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talks in ternms of an anobunt to recover all damages or
full damages, |'m not sure that the anmpbunt they set
would, in fact, do that if the |essee subsequently
acts in a way that is reckless and indifferent of the
owners’ inprovenents on the property.

SENATOR LINCOLN asked who authored and presented the Al aska
Property Owners’ Bill of Rghts and if M. Chenoweth is
explaining how it can be incorporated into SB 312.

CHAIR OGAN explained that SB 312 was previously noticed and
could be used as a vehicle for the subject matter that is
covered in the Bill of R ghts, especially the conpetitive
bi ddi ng, public notices and best interest findings. A bill would
be drafted in proper statute form but he wanted to have a
di scussion on the conceptual anendnment while the presenters were
i n Juneau.

SENATOR LI NCOLN said she had no objection to that, but she still
wanted to know what organization presented the Property Omers
Bill of Rights.

CHAI R OGAN qui pped, “1 t hi nk t he or gani zati on IS
Qgani ssogone. org.”

SENATOR LINCOLN asked if Property Omers’ Bill of Rights
di scussed leasing as it pertains to shallow natural gas and
coal bed net hane.

MR. CHENOWETH responded that was his interpretation, although
the property owner consent was intended to be nore generally
appl i cabl e.

CHAI R OGAN noted that the state has no requirenment for recording
deeds and requiring proper notice to all |andowners mght be
problematic. He said that the best interest finding |anguage in
the adopted CS would remain. Paragraph 5 in the Property Omners’
Bill of Rights talks about a presunption that the *“coal bed
net hane operator shall carry the burden of proving otherw se”
and asked if that burden of proof is very comon.

MR. CHENOWETH replied that in this context it is not a commopn
mechanism in law, although it does exist. It mght be enployed
in certain matters relating to evidence in the Gvil Code and
maybe the Crimnal Code - that sort of thing.
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CHAIR OGAN said the state already has authority to waive | ocal
el ections if an overriding state interest existed and the Al aska
Ol and Gas Conservation Comm ssion (AOCGCC) has authority to
prevent waste of the resource. He asked if |ocal regulation says
wel | spacing can be every 360 acres and the AOGCC says the
resource will be wasted with the wells that far apart, if AOGCC
woul d have authority to override the local regulation.

MR. CHENOWETH answer ed:

The provisions in HB 69 that caused some controversy
that were added |ast year represent, in ny judgnent,
sonething that could be called an explicit preenption.
Under certain circunstances the comm ssioner of
Nat ural Resources is given the right to set aside the
operation of any l|ocal governnent requirenents and
conpel adherence to whatever the state requirenent
woul d be — both as to how DNR woul d operate under the
amendnent to AS 38.05.177 and as to the AOGCC
provi sions under AS 31.05. Take away that explicit

preenption provision, repeal it, if you will, and you
still have operating in this state a doctrine called
preenption by i nplication. It's fairly wel |

established; there are a handful of court decisions.
And, essentially where we conme down to in this state
is that if you can make an accommodati on between a
state provision and a provision that’s proposed by a
general law municipality, so that the tw can be
har noni zed, that they don’t conflict one another, that
the local ordinance does not substantially interfere
with the effective functioning of a state statute or
rule, then both can be nade to operate. But, where the
| ocal ordinance does substantially interfere, it wll
be preenpted by the state standard. In the context of
oil and gas devel opnent, we don’t have a lot of |aw,
it’s just not sonmething that we have cone to. O her
jurisdictions do. | |ooked at Colorado, which has a
history of oil and gas devel opnent and particularly
coal bed nethane devel opnment and determined that in a
couple of key cases, the court has determned the
provisions of the Colorado GOl and Gas Association
(COGCC) rules governing, for exanple, well spacing,
woul d general ly govern over [END OF TAPE]...

TAPE 04-27, SIDE B

MR. CHENOWETH cont i nued:
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...effort by a local <city or county ordinance to
require a greater spacing - because the state of
Col orado does direct that COGCC take the lead on the
protection agai nst waste to conservation efforts, etc.

Some of the other areas that have been addressed in
sonme of these decisions include setback requirenents,
visual inpact, crimnal penalties that mght attach,
building permts, requirenent of access roads, things
of this sort. Those are areas where there have been
conflicts. In sone cases, the COGCC rules have been
treated as presunptively preenpting the operation of
tighter local ordinances. And sone of them such as
the requirenent of building permts and access roads
and energency response cost disclosure and things of
that sort, |local ordinances have been allowed to
function. Colorado case law and the Col orado body of
rules seens to be nore extensive than anything we
have, but the principles that we have are generally
heading in the sanme direction as what Col orado courts
have been doi ng.

CHAI R OGAN asked if the state or AOGCC has an inplied authority
constitutionally to override | ocal ordinances.

MR. CHENOWETH repl i ed:

Actually, in this state, it's alnost contrary to what
we say in our constitution. W give broad powers to
| ocal governments under the applicable title in the
constitution and we buttress that wth sone fairly
broad statenents of authority in Title 29. But,
despite that, the courts in the state have found that
preenption, either by express legislative direction or
by inplication using certain standards, continues to
operate in this state in a whole area where there are
potential |and use regulation conflicts between the
state and |ocal governnments. The Eklutna decision a
few weeks ago is another exanple of that. This is
where we are in terns of the devel opnent of our state
| aw.

So, to the extent that this says the state nust insure
| ocal governnment entities have matching powers of
sel f-governnment enabling them to regulate coal bed
nmet hane devel opnent to protect the health, safety and
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general welfare and quality of I|ife of their |oca

resi dents, wel |, hurray. Qur provisions in the
appropriate title of the constitution give broad
powers to nunici pal gover nnents. Qur Title 29

provi si ons gi ve br oad authority to muni ci pal
governnents and, nonetheless, you should expect that
there would still be limtations put on the operation
by the |l ocal governnents where they conflict w th what
the Legislature has said state agencies shall regul ate
— or have inplied the state agencies shall have a
preenptive right to regul ate.

CHAI R OGAN par aphr ased:

Basically, the state gives the authority to DNR to
| ease and AOGCC to nmnage and regulate the waste and
down- hol e operations and those types of things and so
those are authorities that there is a lot of case |aw
that says the state is domnant in that.

MR. CHENOWETH said that is right. The conmttee might want to
| ook at AOGCC authorities and add or take away from them with
respect to coal bed nethane regul ation “where you mght want to
give |l ocal governments broader authority w thout having them run
up agai nst a preenption by inplication argunent....”

SENATOR SEEKI NS said Article X of the Constitution says:

1. Purpose and Construction. The purpose of this
article is to provide for maxinmm |ocal self-
government with a mninum of |ocal governnent
units, and....

He asked if it was inconceivable that the state could, in
addition to those powers that are nentioned in the rest of
Article X, provide for additional |evels of nmaxi mum self-contro
to a nmunicipality or is there a limt to what powers it can
gi ve.

MR. CHENOWETH repli ed:

| think the answer to that probably relates to what
the Legislature does in witing the law. The framework
in Title 10 spells out the organization, the idea that
there is a honme rule concept that operates in this
state, the notion that we have boroughs for regional
government and cities as the two fornms of governnent
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that shall operate — the authority for them to |evy
and collect taxes and things of that sort. But, beyond
that basic outline, the authority given to these
municipalities is largely laid out in Title 29. The
di rensions of what you grant or withhold from a hone
rule municipality are laid out in Title 29. Al of
that then rubs up against what it is that you tell
state agencies to do and how that nmay conme to
interfere with what the nmunicipalities would like to
do. It's at that point where we run into these
problens in terns of which entity, the appropriate
state agency or the |ocal governnent, has the final
authority in this area. That's where the courts have
started to lay down sone principles in this. And in
Col orado, conparable principles have been identified
and they have been applied to oil and gas |easing.

SENATOR SEEKINS asked in that regard, if the state wanted to
give preenptive authority to a lower political subdivision of
the state, could the Legislature do that shy of a constitutional
amendnent .

MR. CHENOWETH replied yes, it could sinply take the authority
away from AOGCC or take it out of the Alaska Lands Act. The
muni cipalities would presumably step up to the plate and cone up
with their own regul ati ons and ordi nances.

CHAIR OGAN referenced item 6 of the Property Omers’ Bill O
Ri ghts, which said:

The state nust ensure |ocal government entities have
maxi mrum powers of self governnment that enable them to
regul ate coal bed nethane developnent to protect the
health, safety, general welfare, and quality of life
for local residents.

He interpreted that to nean that sonme of DNR s and AOGCCC s
authority would have to be delegated to l|ocal governnent to
regul ate coal bed nethane devel opnent and they would have to
create a division and hire sone experts or have the borough
assenbly manage the authority. He was trying to figure out how
the policy would be drafted.

CHAI R OGAN asked M. Chenoweth how | ong he had been an attorney
for the state.
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MR. CHENOWETH replied that he has worked for Legislative Affairs
off and on for 26 years.

CHAIR OGAN asked, “Have | in any way asked you to or tried to
i nfluence you on what your testinony is here today?”

MR. CHENOWETH repli ed:

No, you have directed ny attention to this and one of
your colleagues had previously provided it kind of

under the door and so | knew what you were talking
about. In all honesty, ny living with this over the
weekend came in the context of drafting a bill to

carry this out and trying to get a handle on what it
is that was doable and ny philosophy is give ‘em what

they want but, if it’s going to cause problens, send
them a nmeno that identifies what those problens are.
And the problens that | see are with, basically, the

property owner consent provision for the reason that
we talked about earlier and with the issue of |oca
control and how that is to play out. Those are the two

big ones. W have a head start because the bill that
you' ve noticed - is it 312 in the Senate - and the
conparable bill in the House were based upon DNR s

suggestions that this could be handled by conpetitive
bidding and just switch from the particular kind of
approach here to a conpetitive bidding basis. So,
drafting-wise | was just trying to get a handl e around
the rest of these concepts and see what could or
shoul d be done.

CHAIR OGAN asked if any other state had given surface
owner s dom nance over the subsurface estate?

MR CHENOWETH repli ed:

Not that |’ve cone across. W generally follow the
rule of what is happening in npost of the western
states and put the holder of the subsurface rights in
the driver’s seat even as against the person who has
the surface estate ownership.

CHAIR OGAN said he has observed in sone states where private
citizens own subsurface estate that often a rancher would get
fee sinple title to property with no mneral reservation and
then sell off the surface rights to a subdivision while he
retains the subsurface rights. A couple of transactions |ater,
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sone people are a little disturbed to find that the |and they
bought from the rancher didn't include the subsurface rights.
“Everybody should know when they buy property what they are
buying. It’s actually two pieces of property. There is the
property on the surface and there’'s property underneath the
surface. There's two titles.”

MR. CHENOWETH said that information should be disclosed in the
title search. “If you happen to get on |land that canme by way of
the Statehood Act, you don’t have it.”

SENATOR LI NCOLN asked M. Chenoweth to point out the sections of
the Property Owmers’ Bill of R ghts that he thought could be
incorporated into | egislation.

MR. CHENOWETH repl i ed:

| think everything here could be incorporated into the
| egislation. That legislation would cone with a very
strong caution about the requirenent of mandatory
property owner consent. It would certainly raise
guestions about where the pivot point falls in the
area of local control. And the one area that | thought
at this time | could draft to would be to protect
critical habitat and recreational Jlands - sinply
because in this state the ability to identify and
wi thdraw [ands from the public domain for a specific
purpose rests with DNR if it’s under 640 acres or wth
DNR and |l egislative approval if it’s greater than 640

acres and, in addition, as far as elenents of that
particul ar paragraph are concerned, as part of a best
interest finding, |I would assune that if you had |and

that was identified in the best interest finding as
having a higher best use for a wldlife refuge or
protection for purposes of subsistence hunting or
sonething like that, they would sinply omt it from

the area proposed for |ease admnistratively. So, |I'm
not sure as a drafting matter, what would be required
there. But, | think all of the rest of this certainly

can be drafted to and then it beconmes a question of
whet her as a matter of policy you want to adopt it.

SENATOR LINCOLN said the Property Omers’ Bill of R ghts was
handed to her this afternoon, but she hasn’'t had a chance to
read it through and asked if he had had an opportunity to wite
| anguage on any parts of it that mght be incorporated into SB
312.
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MR. CHENOWETH replied that he had |anguage, but he didn't know
if the conmttee wanted to see it or not.

SENATOR ELTON suggested that however the work product is done,
it be shared with the people who brought the Property Owners’
Bill of Rights forward, the Friends of the Mat-Su, DNR, AM, the
Mat - Su Borough and the Kenai Borough — so that coments on it
could cone fromthe people who are affected by it.

SENATOR DYSON said he had questions, but he would hold them
until later so that the people who are visiting could have the
time to testify.

CHAI R OGAN asked the director of the Dvision of Ol and Gas
M. Mark Myers, if he was available to testify regardi ng buyback
and noratorium

MR. MYERS, Director, Division of Gl and Gas, DNR, replied:

M. Chairman, we were asked specifically with regard
to another bill that |ooked at just buyback of the
eight leases in the Honer area and under that bill
there are basically, kind of, three categories. The
first category said that you had to refund the
purchase price of the |lease. And then, if that wasn't
adequate to, basically, the |essee, you had to then
pay them any cost they actually incurred in eval uating
the |l ease and any work they did onsite. And then, the
third elenment, if that couldn’t be resolved, then the
state has the right to take it back by em nent domain.
So if you look at the cost of those particular |eases
in the Honer area, in our exanple, it was a $500
application fee at the tine - that was for |eases
applied for before the program was changed to the
$5, 000 fee structure.

The specific exanple we |ooked at was for the eight
| eases in the Honmer area because it was germane to
that particular piece of legislation. Again, the first
thing was the cost of acquiring the |leases and if that
wasn’'t satisfactory to the l|lessee, then the cost of
any activity that had been perforned in evaluating
that |ease. Then the third is, if that couldn't have
been resolved, then the state had the right to take
the | eases back by em nent domain. So, in the case of
the particular Homer area, we sort of did a resource
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assessnment and we |ooked at it in ternms of the first
format. It was no problem - $500 application fees for
those particular leases. So, that was relatively
i nexpensive. W don’'t know what work has been done

but we do know no wells have been drilled and maybe a
little bit of surface work, but no seismc data being
shot in the area - so, probably not a whole |ot of
cost.

The issue cane in, then, under em nent domain, if the
applicant protested, what would it cost to buy the
| eases back. And our understanding, when we had the
| awyers look at it, was that the emnent domain
standards of the state, and there are multiple ones,
and it wasn't specified which one, but they all use
the concept of just conpensation. So, what we did is
eval uate the resource potential of the area; again, we
didn’t do a full evaluation. We did sone hypotheticals
for the conmttee.

So, in order to do that, and we did as if you would be
an exploration conpany assunably purchasing a | ease or
| ooking at whether you are going to expend nobney to
drill. The first thing you look at is if you are
successful in exploring, how much gas in this case
would you be able to recover and then what was your
cost of recovery and then what was your profit after
you sold it into the market.

So, you look at your basically, the potential size of
the resource and then the netback you would receive on
the value of that if you spent your noney devel oping
it. So, when you do those sorts of calculations, you
have to do another thing. You have to assune so nuch
gas and since you haven’t done the exploration work
you have to guess at that wusing scientific nethods.
Your quality of guess wll be dependent on the
qualities of data you have in the area and that wll
help confine it somewhat and then geol ogi c anal ogues
you m ght use, your distance from market and then the
size and shape of the accunmulation and obviously the
cost of devel opnent.

CHAI R OGAN asked himto get to the bottomline.

MR MYERS conti nued:
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The bottom line was we wused a hypothetical in that
case of 20 to 100 BCF of gas. W |lowballed what our
resource estinmate mght be and then we kind of |ow
bal | ed devel opnment costs and cane up with a dollar an
MCF netback, because it’'s pretty typical of what

people will require. Anyway that cones in at mllions
of dollars, basically - if you have to assess the
resource. That was for conventional gas and that
didn’t include any coalbed nethane potential. The
net hodol ogy we would have to use to evaluate just
conpensation, | believe, we would have to contenplate

what the risk resource base is and the netback if the
devel opnment cost went forward. That’s how conpanies
assess for projects and that’s again how we would
attenpt to do that. It would certainly be debated
about how good the resource potential is and there
would be sone sort of Jlegal settlenent once you
finally got sorted through it. The bottom line is if
you have to go to emnent domain, the cost of
acquiring the leases, if they're in a good geologic
ar ea, are significant. If the area 1is of | ow
potential, |l ow probability areas, difficult to
devel op, those costs are considerably |ess.

CHAI R OGAN asked how nuch t hat was.

MR. MYERS estimated acquiring the |eases would cost mllions of
dollars and he would have to do a simlar analysis for the Mat-
Su Valley. The coal is there, but how comercial it is is not
known. There would be a wi de range of val ues.

But if you go into the resource base and you have a
conpany, say, like Evergreen that’'s shot core holes
and worked on the ground, on those particul ar |eases,
you would have to mnimally conpensate them for the
hundreds of thousands of dollars, or potentially
mllions of dollars, they mght have spent to eval uate
t hose | eases and then you would have to take sone | ook
at what you felt the potential resource base was
economcally. So, that would be hypothetical, but I
woul d guess in the Valley also, it would probably go
into the mllions of dollars. | don't have the solid
nunber on that one. | don’t know the comrerciality of
coal bed nethane in the area.

CHAI R OGAN asked if there were further questions of M. Mers.
There were none, but M. Mers added that there are 72 |eases
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currently issued statewide and 26 applications that have not
been grant ed.

VS. M CHELLE CHURCH, Friends of Vat - Su, appreciated the
opportunity to speak. She was heartened to hear M. Chenoweth
say that the Property Owmers’ Bill O Rights can be witten into
|law. She felt that now is the tinme to do a buyback, because
significant dollars had not yet been invested by industry.
However, she al so said:

Senator Elton’s conment was excellent in that if you
sold these leases for a few tens of thousands, naybe,
a couple hundred thousand dollars and they're now
claimng they' re valued at a hundred thousand dollars
or a hundred mllion dollars or whatever it is, then

you have vastly undersold our resources and | think
that’s sonmething that you guys really need to |ook
at.... The other thing is that if those |eases, that
coal potential is worth mllions of dollars, then it

should be taxed at mllions of dollars. You can’t have
it both ways. Qur suggestion would be that vyou
institute a buyback now and certainly conpensate them
for the core holes that they’ ve done and for the work
they have put in and then nake them cone back in under
new regulations in a conpetitive bidding process and
then if they can make mllions of dollars under those
regul ations, then so be it. At this point, there’'s no
real harm done.

The point that doesn’'t sit well with her is the whole idea of
arbitration

If the property owner cannot say no and the oil or the
gas conpany knows that that property owner cannot say
no, then they are never going to offer them the best
deal that that property owner could get....

M5. CHURCH supported taking control fromthe AOGCC and giving it
to | ocal governnent, because:

W can walk into their offices any day; we don’'t have
to get on a plane and conme down and deal with this
kind of an entity. That kind of developnent is very
intensive on the surface and it’s going to affect our
comunity enornously and ny only |ast comment would be
that | ask that you figure out a way to incorporate a
severance tax or allow the municipalities or whatever
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needs to happen on that, because the Mat-Su Borough is
going to do nothing but bear the brunt of this and we
need to be able to benefit from it. That should be
part of the cost benefit best interest finding.

SENATOR WAGONER said he thought AOGCC was headquartered in
Anchor age.

MS. CHURCH r esponded:

Vel l, our experience with the AOGCC has been | ess than
exenplary and so | think that we would really Ilike
again to have our local legislators who are elected
from our nei ghborhoods, who also live in our comrunity
and are going to be inpacted by the sane things that
we’'re all going to be inpacted by to have that fina
say over that local control. | would nmuch rather have
that. They could work in concert, of course, wth
AOGCC, but the AOGCC, as it currently is put together
is a political party; it is a politically appointed
board and that does not give us any anount of
confi dence.

SENATOR WAGONER replied that all politics are local and it seens
that she is asking for local control at the borough level to
supercede the state’s right to develop its resources in al
cases.

M5. CHURCH replied, “Well, yeah.”

CHAIR OGAN thanked her for her comments and invited Mrl
Thonpson to testify.

MR, MYRL THOWPSON, Chairman, QOgan |Is So Gone Recall, suggested
if M. Mers concern about the buyback being so expensive is
due to the potential |oss of gas revenues, why not trade those
| eases out. He contended:

You have no |oss, whatsoever, of the gas because the
gas potential here could be argued as just as well as
the gas potential over there and that would take that
part of the equation totally out of there and then you
woul d just have to give back the noney that they spent
for the core holes and noving their equipnment around.
Plus that would take this stuff out of our
nei ghbor hoods, which it should have never been in to
begin with. You guys have 99 percent of the rest of
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Al aska that nobody has ever said boo to when you guys

wanted to go for gas or for oil or anything. The
probl em arose when you guys came on our private
property....

Anot her thing, we don’t have protections for our water
in place. Wat if an aquifer goes down? Wiat if it
gets polluted by salinity or polluted by other
elements? I'’m going to explain this to you as best |
can. Water does not rise fromthe center of the earth
and go up to 3,000 ft. That water cane from the
surface and worked its way down to 3,000 ft. When you
go down and you punp this water up the coal seans to
rel ease the gas, you' ve got processed water that has
to be reinjected into a disposal, class 2, disposal
wel | .

MR. THOWSON used the disposal well on Vine Road as an exanple
of one that is in the mddle of a large aquifer. Sixty thousand
gallons of water was taken out and 1.2 mllion gallons of
production water, from Church Road to Houston, was getting
punped back in. There is a chance that the additional pressure
could nmake the dirty water raise back up and, “Wuat if it
pol l utes your well?”

MR. THOMPSON said his parents’ house is right next to that
di sposal well and their house is worth nore than $250, 000. “What
if you ruined their water? How are we going to renedy that?”

He said there are about 80 water wells in that area and a | ot of
the houses are worth over $200,000. There is nothing protecting
the owners. He asked:

What’s nore inportant, Evergreen’'s profits or these
people’s livelihoods? There’s no renedy for that
what soever.... W0 are we going to sue? W’re going to
sue you guys; we're going to sue Evergreen. Wo's
going to take care of that?

CHAI R OGAN responded that there are constitutional protections
in Article VIII, Section 9, that are simlar to what is
mentioned in the Property Owmers’ Bill of Rights.

SENATOR WAGONER asked how deep the wells are in M. Thonpson's
ar ea.
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MR, THOWSON answered that the average well in that area is
between 168 — 186 ft. and the aquifer could go down as far as
300 ft. The problemis that the water that was punped out from
3,000 ft. well below the aquifer, originated fromthe surface.

If it had a route down and you' re applying pressure to
water that’s down there, it could very easily rise up
and mx in to the bottom of the aquifer, therefore
polluting this aquifer and there’s nothing in place to
protect the folks.... | believe this is a sweetheart
deal so that Evergreen could nmaximze their profits
using our infrastructure that we pay the taxes on or
have paid the taxes on for years.

SENATOR WAGONER asked what infrastructure he is tal king about.

MR THOWSON replied roads and whatever. He asked what
objections there would be to taking the gas exploration to a
| and where people don't |ive.

CHAIR OGAN said there were a lot of people who wanted to testify
and he would give the ones who were going to catch a plane
priority.

SENATOR SEEKI NS asked how deep the gas wells are.

CHAI R OGAN replied the deepest one is 3,750 ft.

MR. THOWPSON asked again why the | eases couldn’t be rel ocated.
CHAI R OGAN replied because they were already | eased.

MR. THOWPSON asked how they were | eased.

CHAIR OGAN replied they becane available through the state’'s
| easi ng program

MR. THOWPSON asked who nmade that avail abl e.
CHAIR OGAN replied that he did nine years ago.

MR. THOWMPSON said, “My suggestion to you, M. Ogan, is fix it or
we' Il fix it.”

SENATOR SEEKINS interrupted to explain that it takes 11 votes in
the Senate and 21 votes in the House to get anything passed.
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CHAIR OGAN recalled that last year’s bill passed 19 to 1 in the
Senat e.

SENATOR SEEKI NS said, as a point of order, that Senator Ogan did
not pass the bill, the Legislature did.

MR, THOWPSON said, “Let nme rephrase that. The body did it; let
the body fix it.”

CHAI R OGAN responded, “It’s always about policy around here.”

MR, JOHN VANDUSKA, Pal ner resident, supported Ms. Church’s and
M. Thonpson’s coments. He said that Senator Ogan had a |ot of
i nfluence on the way the shallow gas issue was forned and really
believed it was to provide cheap energy to the Bush communities.

SENATOR SEEKINS interrupted to say that the governor at the tine
[ Tony Knowl es] didn’'t veto it, either.

MR. VANDUSKA continued saying that he thought Evergreen didn’t
want to develop gas in the Bush because it didn't have the roads
and relatively close infrastructure that the Kenai and Mat-Su
have. Sonehow, the state nmade a m stake and industry was all owed
to cone into the fastest growing area in the state, the Mat-Su
Val | ey.

The surface owner needs to have priority over the

subsurface...and | believe that isn't giving up the
state’s rights to the subsurface. A lot of the people
in this room would negotiate a deal.... But, to sit

here and say that ‘Ch, we’ve had this since the 1800S.
You' re going to have to live with it.” That is what is
going to destroy a Ilot of your guys’ political
careers, because we won't go away. It’s just going to
get worse and worse.

SENATOR SEEKINS interrupted saying that he understood M.
Vanduska to say that a few dollars would nmake this issue go away
and he is trying to use it as the primary issue to recall
Senat or Ogan.

MR. VANDUSKA replied that that wasn’t true and there were other
reasons for recalling him

SENATOR LINCOLN raised the point that the recall is not under
di scussion, but rather the Property Omers' Bill of Rights.
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SENATOR SEEKINS said he is worried that testinony he is hearing
i s disingenuous because it is being suggested that a few dollars
could make this issue go away. He is also concerned with the
comment about everyone's career if they don’t go along with it.

SENATOR ELTON felt they were straying way off the topic and
poi nted out that he hadn’t heard anyone testify, “Gve ne a few
dollars and this issue goes away.” He has heard testinony
directed toward the Bill of R ghts, sonme of which may or may not
be able to be inplemented because of Section 6(i) or
constitutional concerns.

SENATOR SEEKINS justified his remarks saying he heard a veiled
threat about their careers when only public policy was being
di scussed.

MR. VANDUSKA said the property subsurface rights issue is a
small part of the bill. Al of the safeguards [in the Property
Omers’ Bill of Rights] need to be put in place.

TAPE 04-27, SIDE A
4:50 p. m

MR. VANDUSKA concluded saying that he thought the state |easing
program was designed for the Bush area and sonehow industry did
sone fast dealing and got it into his area.

SENATOR WAGONER said he heard the public testifying that they
felt nmore confortable with the borough handling the coal bed
met hane and shal |l ow gas issue than the state and AOCGCC. He asked
if the public knew that the borough manager and mayor were fully
aware of the bill that went through the Legislature |ast year.

Sonmeone fromthe audi ence stood up and started shouting.

SENATOR OGAN gavel ed the person out of order and asked for the
Sergeant at Arns to be call ed.

MR. VANDUSKA responded to Senator Wagoner’s question saying that
sone officials did know about it and at first coal bed nethane
sounded like a good deal, but after looking into it a little
deeper, it looked like a really bad deal .

That’ s why these people are upset. Wien you get a tiny

bit of the story, which a lot of you guys probably
don’t know half of what we know, already, it sounds
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good — until you realize what it actually does and how

little power you ve got. I have thousands and
t housands of dollars, hundreds of thousands of dollars
invested in property. | have 120 acres next to Scott.

Al'l of a sudden |’ve been paying taxes on that for 30
years and all of a sudden sone conpany from Col orado
can come on that property and |I'm just sone little
peon that doesn’t have a single thing and he’ s going
to be there for 30 years. That’s why these people |like
Mchelle are really upset and justifiably so.

CHAIR OGAN asked if he was aware when he bought the property
that [he didn’t have the subsurface rights].

MR. VANDUSKA replied, “Totally aware..., but you would think
that you would have sone negotiating power to get sone kind of
conpensation. You don’t realize that you have nothing.”

CHAI R OGAN countered, “Actually, you do.”

SENATOR WAGONER repeated that the borough mayor and nanager were
aware of the bill and its ramfications.

SENATOR DONNY OLSON said he is a Bush legislator and wanted to
know if the Property Omers’ Bill of Rights intended to include
the Native Corporations as private property owners for which
“the state must provide a legal fund [Item 1 in the Property
Owmers’ Bill of Rights].”

MR. VANDUSKA replied, “Everybody in this room knows that ny part
in this Bill of Rights is the property owners’ rights.... I'ma
little weak on that.”

SENATOR OLSON said he just wanted that cleared up.

MR. VANDUSKA said private citizens did not want to be put in the
position of taking a multibillion-dollar conpany to court and
that the little guys need nore |everage. “Everything in this
whol e thing has been to tronp us down and just give the industry
everything.”

SENATOR SEEKINS said he understood the ©property owners’
concerns, because he is a property owner also, but today he
wanted to hear why what they are doing is good or bad public
policy. “As far as | know, it isn't us against them it's a
matter of what is good public policy.”
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M5. ROBIN MCLEAN, Sutton resident, said she is on the Sutton
Community Council, which is very concerned about coal bed net hane
devel opnent. She was representing herself today and thanked the
commttee for bringing M. Chenoweth to the neeting and said she
was heartened to know that the Property Omers’ Bill of Rights
can be drafted in a way that could becone | aw.

She accused “our |eaders” for trying to use the state's
constitution against property owners saying the constitution
states “may l|ease” which 1is language that also gives the
Legislature the discretion not to |ease “subject to reasonable

concurrent uses.” The bill that passed |ast year did not provide
an opportunity to consider those concurrent wuses. She said,
“Wel |, I have a reasonable concurrent use. I have an

unr easonabl e concurrent use with the coal bed net hane | ease.”

She pointed out that it is Mark Myers’ job, as director of the
Division of GOl and Gas, to make reasonable decisions about
where to devel op our natural resources.

So, we sort of have a problem here, because for years

and years it’s gone along just fine - |l|easing our
resources in places where nobody lives. But what’s
happened here is that we have the principle of
maxi m zing our resources, which we all believe in,

runni ng head on with property rights, which, hopefully
we all believe in. This particular industry, when it
happens on private land is an anti property rights
i ndustry, because of the way our laws are witten. So,
what you have to do is basically let this industry go
into residential areas. It does not work.

There are 12,396 individual pieces of land in the Mat-
Su that are leased under this program N nety-siXx

percent of them are private property. | say that this
is a jobs bill — this coalbed nethane bill is a jobs
bill, but it is a jobs bill for |awers - because

you're going to have 12,396 lawsuits in the Mat-Su.
You're going to have people fighting and spendi ng good
noney to protect what they have and if they lose in
court, because their land has been |eased away, then
that is shane on our system What shoul d have happened
is this land never should have been | eased.

In the very first neeting of the coalbed nethane

meetings back this summer in Sutton, on August 18, a
man was |looking at the map and he said on public
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radio, ‘I just learned that | just rent ny |and;

don’t own ny land.” | don’t think that’s anything that
people in Alaska really believe in. This is a property
rights issue and it needs to be corrected or there is
just worlds of trouble that are going to cone and | am
really very encouraged to hear that the state can
draft the Alaska Property Omers’ Bill of R ghts, to

make it law. | encourage you to do it and I don’'t want
to take up any nore of your tine. That’s all | have to
say.

SENATOR WAGONER asked how many people don’t want coal bed net hane
or shallow gas devel opnent [of the 96 percent of 12,396 private
property owners].

M5. MCLEAN replied that nost of them still don’t know about the
i ssue. Mdst of them haven’t seen the maps. She said that there
were no maps to look at during their borough assenbly neetings.
On August 18, 2003, the Sutton Assenbly created the “neeting
map” so people could finally see where the | eases are.

When you see where the leases are, it takes your
breath.... The DNR now has available these little map
books where you can see the entire core area....
I ndustry is interested in the hinterlands, too, but
they’re interested right in the center of the Mat-Su
Valley. There is $230 million in assessed val ue that
has al ready been | eased.

Now for schools, some of our noney for schools in Mat-
Su cones from property values and we know from the
Lower 48 that if you get one of these wells on your
| and, your property values drop by 22 percent. That’s
going to have a huge inpact on the Mt-Su Borough. CQur
Mat - Su Borough is very much in favor of controlling
this industry and we hope that they are sending a
message of the resolutions and that you folks down
here respect the local control of the Mat-Su and the
Kenai Boroughs and you also respect our wish for you
guys to get this anti property rights industry out of
the private property area and to the other 99 percent
and we hope you can do that.

CHAI R OGAN comrented he had just watched a TV program about oi
wells in downtown Los Angeles where a derrick was set up right
next to skyscrapers. He thanked Robin for her testinony and
asked Kat hryn Franzenburg to testify.
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M5. KATHRYN FRANZENBURG ©private property owner, endorsed the
others’ testinony. She also believed that when the |egislation
passed |l ast year, it was with the best of intentions, but she is
concerned that her land is part of the one percent of privately
owned | and that has been | eased. She encouraged the commttee to
honor the noratorium until all perspectives and inplications
could be fully investigated. She felt the |eases needed to be
bought back or traded for others so that 100 years from now
peopl e woul d feel good about the decisions that were made.

SENATOR SEEKI NS asked questions about maps of San Juan County
she had handed out.

M5. FRANZENBURG clarified that the nmaps showed the additional
roads that had been put in to make access for coal bed net hane.

SENATOR SEEKINS said he researched the Farm ngton area of San
Juan County [ New Mexico], which has 115,000 people, and nothing
i ndi cates that the roads access coal bed net hane devel opnent.

M5. FRANZENBURG responded that’s exactly why the noratorium is

needed — so the situation can be studied. She maintained that
the roads cane with the coal bed net hane devel opnent in that area
and that wll happen in the Mat-Su Borough, too. Wen the
i ndustry | eaves, the property owners and taxpayers wll be left

to pay for maintenance of all the roads.
SENATOR SEEKINS didn’t think the map was credible.

CHAIR OGAN said, in looking at other maps of the area he was
able to obtain on short notice, that sone of the roads are
actually in national parks and other federal properties that
aren’t open to coalbed nethane developnent and nmany are
subdi vi si on roads.

SENATOR WAGONER cautioned that the Kenai Peninsula has thousands
of acres of private land currently under |ease that are having
conventional gas produced on them He said the whole Cty of
Kenai is under |ease for gas production.

SENATOR LI NCOLN asked how long M. Franzenburg envisioned a
norat orium | asti ng.

M5. FRANZENBURG replied until they can agree that all the issues

have been researched. She thanked the commttee and Senator
Qgan, particularly, for taking the time to hear this out.
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CHAIR OGAN responded that rural Alaska has trenendously high
energy costs and nany people depend on the shall ow gas Red Dog
Mne. He noted that the commttee is not just speaking about
their “backyard,” but the whole state, and it was up to the
Legislature to nmake a policy call.

M5. PATRICIA MACK, Palnmer resident, said she is very famliar
with the Red Dog project and did not think that anyone in Al aska
i s against coal bed nethane, but she just didn't want it in her
backyard. Before Al aska becanme a state, people knew the state
had reserved the mneral rights and why. She stated that shall ow
gas venting produces brown snog, which is a public health hazard
that is directly linked to cardiac failure and asthna.

CHAIR OGAN said his experience is that the stuff that comes up
the vent is nethane gas and that’s what they put in the pipeline
and sell.

M5. MACK replied that is true, but in the process of devel oping
the well, a lot of the gas escapes.

5:40 p. m

MR. BOB SHAVELSON, Homer resident, said he was encouraged to
hear M. Chenoweth’s comrents about the Property Omers’ Bill of
Rights. He wanted to highlight that this is a first-tine
conflict with coal bed nmethane, not conventional gas. He thought
everyone needed to get educated about its devel opnent and how
much it would really cost to buy back the | eases. He noted that
the subsurface under Honmer’s drinking water reservoir had been
| eased for coal bed nethane and he rhetorically asked what that
woul d be wort h.

He said that Evergreen Resources circulated a letter on February
25 to the residents of WIlow that included a nunber of
m sstatenents, one of which asserted a state |aw says that all
waste waters produced in coal bed nethane had to be reinjected.
He encouraged the conmttee to get sound information to base its
deci sions upon. He pointed out that the Property Owers’ Bill of
Ri ghts enbodies property owner consent and |ocal control and
that those are two, red neat, conservative, Republican issues
and he hoped a way could be found to enbrace them in sonme type
of intelligent policy. He concluded saying, “lI don’'t think we
can ignore this problem it's too big and | hope we can find
sone solutions rather than | ook for an excuse not to act.”

SENATE RES COW TTEE - 38- March 22, 2004



SENATOR LI NCOLN t hanked him for his coments and asked if Honer
supported the | easing of |ands for coal bed net hane projects.

MR. SHAVELSON replied, “Enphatically no.” There are over a
t housand signatures on a petition requesting that the |leases in
the Honer area, over 22,000 acres, be bought back. There was
even vociferous opposition to |easing conventional oil and gas
wells in the Honer area out to Anchor Point. He said:

| think the Homer area has been very clear that oil
and gas developnent in any shape or form conflicts
wth the fishing and tourism economes that are
inportant to the area.

SENATOR LINCOLN asked specifically if the Honmer City Council
supported it.

MR. SHAVELSON replied, “No.” He thought there was also a
resolution from the Kenai Peninsula Borough opposing it, as
wel | .

SENATOR SEEKI NS asked himto clarify his comment about state |aw
sayi ng shallow well water has to be reinjected.

MR. SHAVELSON replied that a February 25 letter from Evergreen
Resources to every box holder in the WIllow area asserted that
t he wast ewat er produced in coal bed nmet hane devel opnent had to be
reinjected and that it was state law to do so.

SENATOR SEEKI NS asked if that wasn’'t the case.
MR. SHAVELSON replied that is not the case.

CHAIR OGAN responded that the water they are producing is
required to be reinjected because it’s not drinking water
quality and has | arge anmobunts of dissolved solids in it — mainly
sodium and other mnerals. Surface discharge is allowed in
Alaska with a permt saying the water is good enough and won’t
pollute anything. “W have the toughest water quality laws in
the nation.”

Al'l the produced water Evergreen has encountered so far is not

drinking water quality, so by law they are required to reinject
it.
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SENATOR SEEKI NS sought clarity asking if Senator Ogan said al
the wastewater that Evergreen Resources has encountered so far
must be reinjected by | aw

CHAIR OGAN replied that is correct and the reason is because it
is not high enough quality to be discharged on the surface.

MR, SHAVELSON clarified that DEC Comm ssioner Ballard confirnmed
to him that there is a l|loophole in the law that allows the
surface di scharge of coal bed net hane produced water.

CHAIR OGAN said there is a difference between produced water and
water fromdrilling operations and, “That’'s the | oophole she is
tal ki ng about.”

CHAIR OGAN said he didn’t have a problem with clarifying the
i ntent.

MR. PETE PRAETORIUS, Palner resident, said he would tal k about
two issues, the noratorium and |l ocal control. He felt that a | ot
nore studies were needed about coal bed nethane issues before it
was allowed into their neighborhoods. About I|ocal control, he
sai d:

It doesn’t start with |ocal governnent; it starts with
good sound regulations from the state. Then if |ocal
gover nnment deens that regulations aren’t strict
enough, they can step in and put in sone stricter

regul ati ons. I don’ t think |ocal control means
weakening state regul ations. That woul dn’t make
sense.... Local control doesn’'t mnean nore excess
burden and good state regulations wll pr event
that....

MR MKE MCCARTHY, retired geologist from Honmer, said he
represented the Kachemak Bay Property Owmners’ Alliance, one of
the nost intensive oil and gas producing areas of the state, and
that Kenai Peninsula Borough Resolution 2003-1.9 was passed by
the Assenbly in opposition to coal bed nmet hane devel opnent.

If they <can see that coalbed nethane is not
appropriate for their area, then | certainly think the
Senate can see the sane thing. This resolution was a

difficult thing to pass. It took nore than one
neeting, but it did, in fact, pass. It was a
resol ution requesting addi ti onal public notice

requi renents and requesting the state to buy back the
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sout h peninsula shallow gas | eases. There is a simlar
resolution [2003-12a] fromthe Gty of Kachemak, which
is an area that is alnpst totally inpacted.... The
City of Honmer passed a resolution, 03-147s.... The
potential adverse inpacts of CBM devel opnent may far
out wei gh the beneficial benefits.

He read a portion of a letter, dated March 17, from Ann Wit ney,
a realtor who tried to sell property where subsurface rights had
been |eased, saying that buyers were getting to be nore
difficult to find because of the |easing issue. However, he felt
it was still possible to find a way out of the dilema. He was
just told by an attorney that contracts against public policy
can be voided and offered to research that issue nore.

SENATOR LI NCOLN asked hi m when the resol uti ons were dated.

MR. MCCARTHY answered Honer on Decenber 1, 2003, the Gty of
Kachemak on Decenber 10, 2003, and the Kenai Peninsula Borough
on Decenber 16, 2003.

5:58 p.m
TAPE 04-27, SIDE B

An unidentified person from Senator Seekins district commented
fromthe audience, but it was indiscernible.

SENATOR LI NCOLN stated that she represents a great deal of Bush
Al aska and hoped people didn't think her constituents were
saying to conme on out and put it in their front or back yard

because that’s not the case. She hoped the public would renmenber
her small comrunities when they are trying to stop sonething
from comng into their area. “You will renmenber Bush Al aska -
that it isn't just a problemthat occurs in urban Al aska.”

CHAI R OGAN concl uded:

This conmttee is about policy, always w Il be about
policy. W wil grapple wth these issues. I
personally see some alnobst insurnmountable obstacles,
especially the property rights issues that would take
a constitutional amendnent and an anmendnent of the
St at ehood Conpact. ...

| wanted to be very clear for the record that | have
commtted to make this about policy and we'll work on
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it. Beyond that, | can’'t prom se anything, because |
don’t control the nenbers of this conmttee nor do |
control the nenbers of the Legislature.... Sonetines
there is the law of unintended consequences and we
deal with those all the tinme around here and that’s
why we have a legislative process that allows us to
review these things and work on them ... Thank you for
the commttee nenbers’ patience in hanging there and
t hanks for com ng down today. W’ re adjourned [at 6:00
p.m].

#
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