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ACTI ON NARRATI VE

TAPE 04-10, SIDE A
"SIR27

SJR 27- SUBMERGED LAND TI TLE DI SPUTES

CHAI R SCOIT OGAN called the Senate Resources Standing Conmmttee
neeting to order at 3:33 p.m Present were Senators Wgoner,
Dyson, Seekins, Elton and Chair Ogan. Senator Stevens arrived at
3:35. The first order of business to cone before the conmttee
was SJR 27.

MR. BRIAN HOVE, Staff to Senator Seekins, sponsor, explained
that the state has been waiting for the federal governnent to
make clainms on navigable waterways within the state and the
federal agency has been “doing a little foot dragging.” SJR 27
asks it to nove the process al ong.

CHAI R OGAN asked hi mwhy the process needs to nove faster.

MR HOVE replied that the state needs to have use of the
wat erways that were prom sed it at statehood.

CHAI R OGAN said that Al askans already use the waterways — “Just
get a boat and go on ‘em Nobody is stopping us, right?”

MR. HOVE clarified that he neant not only use, but manage.
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SENATOR SEEKINS stated that this resolution is very inportant to
the future of the State of Alaska. The State of Al aska has over
20,000 rivers and over one mllion lakes — or 60 mllion acres
of subnmerged lands (anything from the high water nark,
underneath, to the high water mark on the other side).

Those subnerged lands by virtue of the Equal Footing
Doctrine, when we becane a state, were transferred to
the State of Alaska - those that were not reserved
prior to statehood. The federal governnent held them
in trust for the future of the State of Al aska. Once
we were admtted, those |ands becane sovereign | ands
of the State of Al aska. Yet, we’'ve never been able to
get title - and even though the Equal Footing Doctrine
said, and our statehood agreenment wth the United
States of Anerica says, that the Subnmerged Lands Act
of 1953 also applies to the State of Al aska. That
Subnerged Lands Act says that title to those subnerged
| ands would be transferred to the state or that the
title belongs to the state. W’ ve not been given clear
title. There is still a clouded title by the federal
governnent. It lays choate. In other words, if at any
time on a river that has not been determined or the
title has been clearly transferred, the federal
governnent can cone along and say we now believe we
have a claimin the ownership of these subnerged | ands
and then we have to go to court under the Quiet Title
Act to sue the federal governnent to get title to
sonmething that was given to us at statehood. That’s
wrong. And the federal governnment has drug their feet.
They’ ve said that Alaska is a huge state and it’s just
really tough to get this done, but it’s been 45 years,
M. Chairmn....

SENATOR SEEKINS said that statements froma Ninth Crcuit Court
decision, witten by Judge Kleinfeld, on a quiet title action
brought by the Doyon Limted against the federal governnent are
relevant in this instance. He explained that the federal
government tried to include the submerged |ands under the
Kandi k, Black and the Nations Rivers as part of their allocation
to Doyon Corporation under the Al aska Native C ainms Settlenent
Act (ANCSA). Doyon maintained that couldn’t be done, because the
subnerged | ands belonged to the state. Title was cleared on two
of the rivers, but since the federal governnent had not yet nade
a claimon the third river, Judge Kl einfeld could not give quiet
title to the state. Senator Seekins quoted Judge Kl einfeld:
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It is undisputed that when the Union was created, each
of the 13 original states retained title to the |ands
covered by navigable waters and that under the Equal
Footing Doctrine, each new state succeeds upon
statehood to the federal interest in those lands. The
Submerged Lands Act gave Alaska title to the beds of
navi gable waters on January 3, 1959. Under the Quiet
Title Act, the federal governnment takes the position
that its sovereign imunity shields it from the state
government’s claim to clear title to those submerged
lands. M. Chairman, until the federal governnent
itself makes a claim because Alaska is very large -
much of it is wlderness and there are nunerable
waters the federal governnent has not had tinme [45
years] to determine what clainms it wshes to nmake.
Therefore, the state government nust wait until the
federal government makes a claim if it ever does,
before settling whether it has title. That's not
acceptable, in ny opinion, for nme as a legislator and
a trustee of our lands that should be commonly owned
by the people of the State of Al aska — to have that
cloud on our title. This resolution asks the federal
government to join with the state to help us clear
that title.

CHAIR OGAN said he net with the Secretary of Interior and the
Senate President |ast sumer and was very encouraged by the
progress that had been made on title transfers of subnerged
| ands. The process is arduous and lengthy, even if SIJR 27 is
followed to the letter.

SENATOR ELTON asked, in reference to the Doyon case, if the
federal governnent transferred title of subnmerged |ands to other
entities.

SENATOR SEEKI NS replied that he wasn’t aware of any.

SENATOR ELTON said he would like any history the sponsor m ght
have that could explain why Congress considered, but failed to
pass, the legislation that provided for federal officials to
participate in the Navigabl e Waters Conm ssion.

MR. RON SOVERVI LLE, Resource Consultant to the Senate and House
Majority, partially answered the question saying the Legislature
was in the process of passing the 2002 State/Federal Navigable
Waters Commission when he and Senator Hal ford went to
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Washi
proce
bri ef

ngton, D.C., to anend the Quiet Title Act to speed up the

ss and to push for the Navigable Waters Comm ssion.
ed the committee:

That’s when she raised this issue of wusing the
recordable disclainmers of interest as a possible
solution to it. One of the reasons, | think, that this
is included in here, even though the recordable
di sclaimer of interest has been effective in one case
— that’s the Black River — it hasn’'t been subjected to
the court challenges that the environnmental community
has been t hr eat eni ng over use of recor dabl e
disclaimers of interest on RS 2477 transfers in Utah

| mean, that’s where it’s probably going to hit first.
And they've threatened to do the sane thing on
recordable disclainers of interest for navigable
waters in Alaska. It’s a painful slow process that
kind of gets you |ooking at what other options are
there. One is amend the Quiet Title Act, initiate a
Navi gable Waters Conmm ssion and continue wth the
recordable disclainers of interest as best you can.
It’s utilizing all three of the things available to
the state.

He

CHAI R OGAN supposed that Congress could just grant Alaska title
in one fell swoop, if it decided to and asked how likely that

was t

o happen.

MR. SOVERVI LLE replied that first Congress would have to define
is really nmeant by transfer of title and agree with the

what
state
navi g

on what water is navigable and what water is
able. He elucidated further:

It’s even further conplicated by the fact that the
conveyances were made by the Bureau of Land Managenent
(BLM prior to the @ulkana case, which placed an
additional clouded title on conveyances to the Native
corporations, because a |lot of state navigable waters
wer e transferred as part of their upl and
entitlenment.... So, the federal governnent, in order
to just transfer sonething, the state would have to
clearly describe what navigable was and what non
navi gable was. W’ re doing it on a case by case basis
and at the rate of 13 cases in 45 years, | calculate
it will take us 76,153 years to get our entitlenent.

not
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CHAIR OGAN asked if a certain size boat going down a river was
criteria for navigable water.

MR.  SOVERVI LLE responded that the @uilkana case changed the
criteria for navigability as did the Black, Kandik and Nations
Ri vers cases. “Those cases set the standard by which BLM nust
abide in any navigability determ nations and that has hel ped the
state in getting reasonable determ nation fromBLM”

He said that a river had to be navigable at the tinme of
statehood to qualify. People who were alive at the tinme of
stat ehood and can describe the commercial uses of that river to
make it navigable are going to be passing away soon and the
state could lose its entitlenent.

SENATOR SEEKINS said it’s easy to see a river is navigable by
floating a boat on it, but proving that soneone floated a boat
on it at statehood is the threshold that Judge Kleinfeld |ooked
at; and whether there was trade or fishing or transportation at
the time of statehood.

The federal governnent has clained an interest in sonme of
Alaska’s rivers also, to facilitate subsistence nanagenent. He
hinted that there is sone discussion about whether that could be
a cause to bring an action under the Qiet Title Act. He
digressed a little saying the Subnerged Land Act indicates that
state ownership includes everything in and underneath the water
colum and is subject to state managenent. “So, there’s a |ot at
stake in the determnation of whether or not those subnerged
| ands belong to the State of Al aska.”

CHAIR OGAN said that Joann Grace is probably one of the npst
know edgeabl e people in the state on subnerged |ands and state
sovereignty and asked if she woul d answer questi ons.

SENATOR ELTON asked how the concept of state managenent of
everyt hing above and underneath subnerged |ands [and subject to
state managenent] played into the debate on subsi stence.

M5. JOANN GRACE, Departnent of Law, replied:

If the United States owns the subnerged |ands, then
the river or lake is public lands under ANILCA and is
subject to a subsistence priority. If the state owns
the subnerged lands, then the subsistence priority
depends on whether the United State has an interest in
the water columm, not the land, but the water. If the
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court found that the United States had reserved water
rights in the water, then the water becones public
| and subject to the subsistence priority. So, the
subsi stence priority doesn't particularly depend on
[indisc.] title to the submerged lands. |In other
words, any navigable water that flows through federal

| ands that is reserved, |ike any conservation system
unit, is subject to a federal reserve water right and,

therefore, is subject to the subsistence priority
regardl ess of who owns the subnerged | ands.

CHAI R OGAN asked, for the record, if a nolecule of water crosses
federal land and the quiet title [for that Iand] hasn't been
transferred to the state, does the federal governnent reserve
the right to manage the fisheries in that water colum based on
t he Reserved Water Rights Doctrine.

M5. GRACE replied that it does:

As long as the United States has a water right in a
water colum, then it’s public land as defined in
ANI LCA and, therefore, a subsistence priority applies
toit. That is very well-settled law at this point.

CHAIR OGAN noted that the reason for current |and nanagenent
policy is because a few years ago, the last governor did not
appeal a decision on the State of Alaska' s right to mnage
fisheries to the Suprene Court.

MS5. GRACE replied that is correct; the governor did not file a
serve petition and a final judgnent from the Ninth Crcuit and
that is what is being addressed.

CHAIR OGAN asked if another lawsuit would have to be brought
forward if the state chose to litigate the question again.

MS. GRACE replied that is correct.

SENATOR SEEKINS asked if ANILCA applies to lands in which the
United States has just an interest or to which it holds title.

M5. GRACE replied that Title WVII, subsistence, applies to
public lands, which are defined as land, water and interest
therein [indisc.]. So the argunment in the Katie John case was if
the United States holds title to any part of the water in a
river or Jlake, that river or Jlake is public land and a
subsi stence priority applies to it. They have prevailed on that.
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CHAIR OGAN asked if managing fish and gane was a fundanental
el enent of state sovereignty.

M5. GRACE replied:

| don’t think that the Suprene Court has ever said

t hat it’s a f undament al attribute of state
sovereignty. It «certainly is sonething that every
state does — nostly all the lands in the boundaries of
the state.

CHAI R OGAN asked if police powers weren't a fundanental issue of
state sovereignty.

M5. GRACE replied that traditional state police power is not the
sanme as an essential attribute.

CHAI R OGAN asked if sovereigns are the only ones to have police
powers.

M5. CGRACE replied that the state has police powers and Congress
can preenpt those, because it represents a hi gher sovereign.

CHAI R OGAN noted there were no other questions for Ms. G ace.

SENATOR ELTON asked if the chair was planning on noving all
three pieces of legislation since they were all related to the
sane subj ect.

SENATOR SEEKI NS said that he intended for this bill to stand on
its own nerit.

SENATOR ELTON said after debating the other bills, there may be
a need to add a whereas or resolve clause to SIR 27.

SENATOR SEEKINS noved to pass SIJR 27 from conmttee wth
i ndi vi dual recommendations with the attached fiscal note. There
were no objections and it was so ordered.

#

4:00 pom — 4:01 p.m - at ease

"#SB305
SB 305- ASSERTI NG STATE TI TLE TO SUBMERGED LAND

CHAI R SCOTT OGAN announced SB 305 to be up for consideration.
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SENATOR GENE THERRI AULT, sponsor, said one of the issues behind
SB 305 is that people who renenber sone historic trails and
navi gable waters and can help the state assert title will soon
be gone. He expl ai ned:

Wth the withdrawal of federal |ands at statehood in
1959, Alaska received title to - wunder the Equal
Footing Doctrine - to all subnerged |ands under state
navi gable waters and marine waters out to three mles.
Unfortunately, the federal governnent has been slow in
conceding this navigability. Since Al aska entered the
Union, the federal courts have determ ned fewer than
20 rivers to be navigable. Unless the state is pro-
active in asserting its clainms, it stands to |lose up
to 60 mllion acres of land that were due to it
because of becoming a state. In sone cases, the
federal governnent has used every possible |egal
tactic under the federal Quiet Title Act to inpede the
state’s assertion of ownership. The Bl ack, Kandik and
Nations R vers in northeast Al aska are exanples. These
three rivers clearly neet the criteria established by
the federal <courts for determning navigability in
Al aska. Although no one has contested the state’s
claim that these streans neet federal criteria, this
case took nine years and mllions of state and federal
dollars to litigate. Eventually the state won two of
the three clains and the third was recently resolved
by the federal recordable disclaimer of interest in
2003.

In addition, prior to 1989 the federal governnent
applied incorrect standards to determne navigability
and may have m stakenly conveyed state-owned lands to
Native corporations, clouding the title to hundreds of

thousands, if not mllions, of acres. This is a
critical topic as Congress considers deadlines for
conpl eti ng t he | and sel ection and conveyance

processes. O course, those deadlines are being
suggested by our own congressional del egation.

Contributing to the problem is the lack of a
reasonable and efficient way for the state to secure
title to its subnmerged | ands. SB 305 takes three steps
to begin the process of identifying these state
claims. First, SB 305 provides notice to all parties
that the state is laying clains to all subnmerged | ands
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except those withdrawn at the tinme of statehood that
neet the standards and criteria established in the
Subnerged Lands Act and in various federal court
deci si ons.

So, we’'re just making a blanket statenent that unless
it was reserved at the tinme of statehood, the state is
laying claimat this time to all subnerged |ands that
| i e under navi gabl e water ways.

Second, it provides authority for the state’ s agencies
to identify in accordance with the appropriate federal
and state |laws which water bodies the state clains is
navi gabl e and non navigable. This will help the state
clarify «criteria for identifying navigable waters,
address conflicts involving clouded titles due to the
i naccurate conveyances by BLM nmanagenent and nore
clearly delineate its title clains. There the bil
directs the Departnent of Natural Resources (DNR) to
give notice to all private property owners, including
Native corporations created under the Alaska Native
Clainms Settlenent Act that may have received title to
| ands that could have erroneously included state
subnerged lands in their conveyance. This is critical
to resol ve future probl ens regar di ng m ner a
devel opnent, gravel extraction, access and other
rel ated | and uses.

SENATOR THERRI AULT noted that if subnerged | and conmes out of
Native corporation entitlenent, they are due nore |and. So,

felt

it behooved them to work with the state to resolve

probl em He concl uded:

This legislation is only a step for the state to

eventually resolve the title disputes over its
subnerged | ands and deals only with the issue of state
title to subnerged [ ands. It does not address

conflicts over federal fish and wildlife managenent in
state navigable waters created by the Federal Reserve
Water Rights criteria.

SENATOR ELTON said if this bill passes, he assunes
different entities could challenge it. He asked if Sen
Therriault could quantify how nany conveyances to vil
corporations have occurred that would need to be reviewed u
this bill.
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SENATOR THERRI AULT replied that he didn't know and that folks
from the Departnment of Natural Resources (DNR) could testify on
t hat .

SENATOR ELTON asked if it would be reasonable to assune if |and
had been conveyed to a village or a regional corporation, that
it was because they wanted those subnerged |ands and that they
m ght want to protect the ownership right they thought they had.

SENATOR THERRI AULT said that could be the case for sone, but
ot her corporations may be interested in not having the subnerged
| and count against their acreage and claim additional uplands
i nst ead.

SENATOR RALPH SEEKI NS asked if |ands were conveyed erroneously,
woul dn’t that be a wongful conveyance and need to be corrected
sooner or |ater.

SENATOR THERRI AULT replied certainly, the sooner it’'s cleared
up, the better. The trigger wuld be a determnation of
navigability on that particular stretch of water. The Gl kana
case has established clear criteria from which the state can
make assertions.

SENATOR SEEKI N asked if the Native corporations should have an
interest in clearing their land titles.

SENATOR THERRI AULT responded that he thought the corporations
would want to know what |land was theirs, just like the state
does.

CHAI R OGAN asked what the follow ng | anguage on page 3, |line 13,
meant and how he envisioned it working:

(6) in 1989, the United States Court of Appeals for
the Ninth Circuit ruled that the Bureau of Land

Managenent had applied i ncorrect st andar ds in
determining navigability for its Jland conveyances;
however, the Bureau of Land Managenent has not

reconsi dered nost of its pre-1989 determ nations;

SENATOR THERRI AULT replied that Dick Mlius, DNR, could talk
about the technical details, but the determ nation would be nade
under federal law on court criteria that had been established
through litigation. He felt it is nore inportant that the state
nove forward on its assertions than to nake a list of rivers for
the public, at this point.
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MR. DICK MyLIUS, Deputy Director, Division of Mning, Land and
Water, DNR, said the departnment is being asked to inventory all
past determ nations that had been made, nost significantly by
the BLM 1t envisioned inventorying those |ands, but not making
a decision on every stream

CHAIR OGAN asked if the departnment would be |ooking nostly at
BLM det er mi nati ons.

MR. MYLIUS replied yes because the BLM has done nobst of them
but the court had done a few, also. The DNR has nade about 100
navigability determ nations (although the bulk of them may have
conme t hrough BLM conveyances).

CHAI R OGAN asked how the departnment had determ ned navigability
— by floating a boat on it?

MR, MYLIUS replied that is generally correct. The Gl kana case
states a raft that can carry 1,000 pounds is navigable criteria.

SENATOR SEEKINS asked if there was any tension between the
entities that had determ ned navi gabl e wat ers.

MR. MYLIUS replied the departnment would not limt itself to only
BLM conveyances.

SENATOR SEEKINS asked if the state is asserting title on the
| ands regardl ess of who determned it.

MR. MYLIUS replied yes, but if the assertion was chall enged, the
courts woul d resol ve the dispute.

SENATOR ELTON asked if a dispute arises between the state and
soneone who thought they had been conveyed subnerged | ands,
woul d that dispute go to state court or federal court or either
court.

M5. GRACE junped in and replied that it would depend on whet her
the United States was a party. A dispute between a private party
and the state would be resolved in state court.

SENATOR WAGONER said M. Redoubt erupted years ago and channel ed
the Drift River into Montana Bill Creek. Since then, the Drift
Ri ver had switched back to its original channel. Mntana Bill
Creek probably would not have been classified as navigable at
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the time, but the Drift R ver wuld have. He asked what
classification it woul d have.

TAPE 04-10, SIDE B

MR. MYLIUS replied that is very difficult to determne. If the
river was navigable at statehood and changed because of a
natural occurrence and the change could be seen, it’'s possible
that state ownership would still be in the old river corridor.

CHAIR OGAN asked him if he has an inventory of potential
navi gabl e wat ers.

MVR. MYLIUS replied that the departnent doesn’t have a

conprehensive list of all state rivers, but it does have a
conprehensive |ist of over 200 rivers that are clearly
navi gabl e.

CHAI R OGAN asked if this situation was simlar to the one a few
years ago when the BLM extensively identified and mapped rights-
of -way for RS2477s.

MR, MYLIUS replied that the RS2477 project tried to dig up
historical information that mght not be available in the
future. This is nore like a project digging through BLM and
state files to figure out what’s there.

CHAI R OGAN said testinony has indicated that it would take many
lifetimes to prove up on the navigable water clainms and yet
peopl e who have the histories are passing away. He asked if M.
Myl ius thought the state was |osing sonething by not doing that
hi storical research now

MR MYLIUS replied that the BLM did historical research and
conpil ed an extensive navigability portfolio and the state wants
to get a copy of it. Yes, sone information will be |ost because
people with historical know edge are dying. He clarified that
the standard the state has to prove is that the river was
acceptable for use at statehood, not that it was actually used,
a sonewhat |ower standard than for RS2477s.

SENATOR SEEKINS asked if the intent of this effort is to assert
title the state was granted under the Equal Footing Doctrine and
t he Subnerged Lands Act.

MR. JOE BALASH, Staff to Senator Therriault, said the Senator
had to step out and answered that is correct. One of the
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concerns is that another 45 years could pass before soneone
tries to get title for the state. The court, at that tinme, could
| ook back and say the state never really tried.

SENATOR SEEKINS read the pertinent
into the record:

Act

SENATOR SEEKI NS sai d that

43 U S.C. 13.11 Rights of the States [under the
Subner ged Lands Act of 1953]

It is hereby determned and declared to be in the
public interest that (1) title to and ownership of the
| ands beneath navigable waters wthin the boundaries
of the respective states, and the natural resources
within such lands and waters, and (2) the right and
power to nmanage, adm nister, |ease, develop and use
the said | ands and natural resources all in accordance
with applicable state law be, and they are hereby
subj ect to t he provi si ons her eof recogni zed,
confirnmed, established and vested in and assigned to
the respective states. ..

(b) (1) The United St at es her eby rel eases and
relinquishes unto the said states [and persons
af oresai d], except as otherw se reserved herein, all
right, title, and interest of the United States, if
any it has, in and to all said l|lands, inprovenents,
and natural resources;....

have a quitclaim in the 1953 Subnerged Lands Act, but yet
quitclaimhas no validity because title hasn’'t been transferred.

part of the Subnerged Lands

is the issue the state is battling. W

t he

SENATOR ELTON asked if a trapper running his dog team up a
stream in the wintertinme nakes it a navigable waterway -
t hough the water isn’'t flow ng.

even

MR MYLIUS replied no and that the traditional definition of
navi gable refers to, basically, flow ng water

CHAI R OGAN announced that SB 305 woul d be set asi de.

#

"#SB295

SB 295- EXTEND NAVI GABLE WATERS COVM SSI ON

CHAI R SCOTT OGAN announced SB 295 to be up for consideration.
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MVR. ZACH WARW CX, Staff to Senator Therriault, sponsor
explained that SB 295 adds two years to the life of the Joint
Feder al and State Navigable Waters Conmi ssion that was
established in 2002, but not funded. The hope is that if the
state passes legislation again, the federal side of the
comm ssion w |l be funded.

CHAI R OGAN asked why this bill is needed since the Departnent of
Nat ural Resources (DNR) | egislation asks the sane thing.

MR WARWCK replied SB 295 is an attenpt to build consensus
between the state and federal governnents on creating the lists
and maps.

MR. RON SOVERVI LLE, consultant to the Senate and House Majority,
expl ai ned:

It’s the quickest possible way you could essentially
identify those reaches of those particular streans,
which both parties agree are navigable. Certainly,
that then leaves the remainder to be settled in
court.... The concept here was to entice them to sit
down, because of the massive size of the state, and
cooperatively identify them so we could resolve these
clouded titles, if you wll, in many areas of the
state.

CHAI R OGAN asked what is driving the situation now.

MR WARWCK replied that the state side of the conmm ssion was
passed | ast year, but wasn’'t funded. Current |anguage says seven
menbers are appointed by the state, which would drop down to
four upon federal appointnent of their four nenbers. The state
menbers could get sonme groundwork done before the federal
menbers canme on board.

SENATOR ELTON said if SB 305, which asserts state ownership of
certain subnerged |ands, is adopted, the state m ght not want to
have a conmm ssion. Wiy would the state want to sit down with the
feds and negotiate away sonething it has just asserted?

MR. SOMERVI LLE answered that the concept in SB 295 is to try to
develop a nechanism whereby the state can have title as
described by M. MWlius. Developing the |lists would happen nuch
faster wth a conmmssion rather than using recordable
di sclaimers or by developing a state |ist.

SENATE RES COW TTEE -16- February 18, 2004



It seens to ne that it’s conplenentary. If the state

has its list, it would be submtted to the commi ssion
for hopefully ratification by the conbined state and
federal representatives. It would be simlar to the

Federal State Land Use Planning Comm ssion that was
created out of ANCSA [Alaska Native Clainms Settlenent
Act].

SENATOR ELTON asked if anyone had actually been appointed in the
past .

MR. WARWCK replied that no one had been appoi nted.

CHAI R OGAN remarked that, based on the fiscal note, it doesn't
|l ook like the admnistration intends to appoint anybody until
the federal government does and the feds aren’'t going to do
anything until the state does. The comm ssion could be extended
for another two-year stal emate.

MR, SOMERVI LLE said that Senator Therriault thought the |aw
could be kept on the books and noted that Senator [Ted] Stevens
made sonme nention of the commssion that the Secretary of
Interior was supportive of at the time. If Congress does pass
sonething, this process would be nuch quicker than using a
suppl enmental appropriation to quickly initiate the state’s
portion of the conmm ssion.

SENATOR ELTON replied that he didn't dispute that, but the
future cost of the comm ssion could be out of the state’ s hands
until the feds enacted their side. He could envision a scenario
in which the feds wouldn’t pass a law, but the state would stil
have to fund seven conm ssioners and not have the BLM
information it want ed.

CHAI R OGAN cl osed public testinony.

SENATOR THOVAS WAGONER noved to pass SB 295 from comrittee with
i ndi vi dual recommendations and attached fiscal note. There were
no objections and it was so ordered.

#

"#SB305
SB 305- ASSERTI NG STATE TI TLE TO SUBMERGED LAND

CHAIR SCOIT OGAN announced SB 305 to be up for consideration
agai n.
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SENATOR THOVAS WAGONER noved to pass SB 305 from comrittee with
i ndi vi dual recomrendati ons and attached fi scal note.

SENATOR ELTON obj ected to nake a statenent.

| don’t have a good enough grasp, yet, to know whet her
| should object or not. So, I'"mgoing to sign ‘no rec’
on this, but clearly this is a rather broad assertion
and it seens to ne that if, in fact, we do, it’s going
to be nore than just a catal ogue exercise on the part

of DNR — that, in fact, we may be setting in notion

It’s like tugging at the shorts on one end of the
clothesline and not watching the pants junp at the
other end. | would anticipate it’'s the kind of
sweepi ng assertion of rights that could lead us into
extended litigation with entities who already have
conveyed | and. I don’ t understand all of t he
inplications of that. I'm not going to vote no; |I'm

going to withdraw ny objection. Let’s just say | have
a lot of questions that surround this, yet.

CHAIR OGAN said he felt very strongly about expanding the
state’s efforts wth resource developnment and this issue is
probably one of the nobst inportant things the Legislature could
do for the future of the state. He noted that Senator Elton’s
objection had been renoved and that SB 305 had nobved from
conmittee.

CHAIR OGAN noted that the whole committee was present except
Senat or Li ncol n.
#

4:47 p.m — 4:48 p.m - at ease

CHAI R SCOTT OGAN announced the next order of business to be the
Donlin Creek Project update and felt it was located in a part of
the state that desperately needed nore devel opnent.

MR. GREGG BUSH, General Manager, Donlin Creek Joint Venture,
noted that he had passed a brief presentation on the project to
the commttee. He highlighted a nunber of points saying that
Pl acer Donme Corporation was fornmed in 1987 by joining Placer
Devel opnent, Done Mnes Limted and Canpbell Red Lake M nes
Limted of Ontario. It is now one of the world s |argest gold
m ni ng conpani es enpl oyi ng about 12,000 people around the world,
with a market capitalization of alnmost $5 billion in 2002. Their
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portfolio contains 18 mines that produced $3.6 nillion ounces of
gold and 400 mllion pounds of copper in 2003. Placer Done has
three of the top ten undevel oped gold projects around the worl d;
Donlin Creek is one of them Calista Corporation owns the
subsurface rights and is a 15 percent participant in the
proj ect.

A total of $51 million had been spent on the Donlin Creek
project that contains 11.1 mllion ounces of gold at a 1.5 gram
per ton cut off, with an average grade of 3 granms per ton and an
additional inferred resource of 14.3 mllion ounces for a tota
of 25.5 mllion ounces of contained gold (between neasured,
i ndi cated and referred resource).

Because this part of Alaska is very poor in infrastructure, M.
Bush said, that is the key driver in developnent of this
project. There is no current power supply and that is the
| argest hurdle. The mne requires a peak |load of 75 negawatts
and woul d have an average |oad of 61 negawatts over a 15 to 20-
year lifespan. Options being evaluated range from a coal-fired
power plant in Bethel, on-site diesel power, alternative fuels
(LPG conming up the Yukon River and being stored underground),
the possibility of shallow natural gas or coal bed nethane, the
Rai |l belt Intertie and various possibilities comng from Cook
Inlet (either power or gas pipelines). Along with [ooking for
power, Placer Donme is conducting an internal evaluation of
alternatives and trying to mninmze the mne’ s power needs. The
preferred options would be known in Cctober.

QO her mgjor issues are wetland inpacts and water managenent. The
mne's footprint is very large and nost of the area it occupies

is classified as wetlands. The pit wll nost certainly require
dewatering, although they aren’t sure what the water quality
will be. Logistics is another concern and new roads have

recently been agreed upon. The Kuskokw m River provides access
by two to four barges per day with a nmaxi mum shi ppi ng season of
120 days per year. Large quantities of |inmestone and fuel wll
be hauled in. A potential fatal flaw in the project becane
evi dent when the pit got so large that the stability of the high
walls was uncertain and quite a bit of time has been spent
eval uating that.

CHAI R OGAN asked what the linmestone is used for.
MR. BUSH explained that Donlin Creek is a refractory ore body,

which neans the gold is contained in sulphide mnerals, which
has to be oxidized to get the gold out. The sulphides are
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converted to acid and the limestone is used to neutralize the
acid before the tailings are di sposed of.

He explained that historical baseline data is continuously
being collected for water air quality, wetlands delineation and
net eor ol ogy. The wetlands work is alnost conpleted and
prelimnary waste rock characterization has been done,
particularly in Crooked Creek where facility conponents woul d be
| ocated. Studies of the socio-economc inpacts of the m ne have
been on-going with local comunity participation since 1996 and
will continue into 2004. Placer Done is |ooking at having its
maj or permt applications all submtted by January 2005 with an
eye toward having the final environnmental inpact statenent (EIS)
i ssued by the end of 2006. Provided everything goes well, there
woul d be a two and a half year construction period.

5:08 p.m
TAPE 04-11, SIDE A
CHAI R O&AN asked, “Wat would the state's take be on it?”

MR. BUSH replied that it would be 7 percent net proceeds tax
after the first three and a half years of operation.

CHAI R OGAN asked how net proceeds were figured.
MR. BUSH said after expenses and also after anortizati on.

CHAI R OGAN asked what kind of revenues this would bring to the
state.

MR. BUSH said he didn't have details on those nunbers.
CHAI R OGAN asked M. Bush to get back to himon that.
MR. BUSH agreed to do so.

SENATOR WAGONER asked, once the road was built to the project,
how far would it be to the Yukon River.

MR BUSH said it was approxinmately 35 additional mles from
Donlin Creek.

MR. JEFF FOLEY, Calista Regional Corporation, testified that

Pl acer Donme and Calista signed an exploration of mning |lease in
1995. Pl acer Done has spent $38 million dollars, a significant
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part of which has been direct payroll to Calista sharehol ders.
He told nenbers that this project is the single |argest economc
stimulus the region has seen in nodern tinmes and Calista | ooks
forward to continuing the 400 to 500 jobs, as well as support
busi nesses, throughout the mine' s life.

MR. FOLEY said Novista, a non-profit formed by Calista to bring
| ower-cost power to the region, has been partially funded by the
state in the formof noney for feasibility and power alternative
studies. Calista’s strategy for getting power has focused on a
coal-fired plant in Bethel wth a transmssion line to the
project site, powering nine villages - including Bethel - along
the way. This would |ower the power costs for those villages
and bring the |lowest-cost option to the site. He predicted that
the feasibility study would be released, at the earliest, in
April [2004]. He inforned them that Bob Charles, Vice President,
Corporate Governnental Relations, Calista Regional Corporation

w |l be addressing the Joint Energy Task Force on that subject
in Anchorage on March 9 and, on March 31, will address the House
in Juneau, presenting the results of that study and the Joint
Energy Task Force’s comrents.

SENTOR ELTON asked if the Denali Conmm ssion has been involved
with the study on alternative power sources and questioned the
connection between the region’s and the mne’s power needs.

MR. FOLEY replied that the Denali Comm ssion has been involved
and, to sone extent, controls the appropriated federal funds for
engi neering design permts. He understood that those funds have
not been rel eased, yet.

SENATOR ELTON referenced Geens Creek Mne's efforts to
establish a working schedule for the mne to provide
opportunities for people in communities in the region to access
j obs. He asked if conversations with Placer Donme had taken
pl ace regarding “how you can best run the canp and set a work
schedul e so that you maxim ze the opportunity for people in the
region to make those jobs work for thenP”

MR. FOLEY affirnmed that Placer Done has taken the lead on this
t hroughout the project, actively visiting and consulting wth
communities, specifically on enploynent opportunities, and
keeping the villages apprised of upcom ng enpl oyment schedul es.

MR. BUSH said that during production, the answer to the question

was al so yes. He said there is currently a shareholder hire
coordinator, and if the mne gets into an operational phase, the
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quality of the training prograns in place will determne the
nunber of | ocal people who will be hired.

SENATOR ELTON referred to the challenges of transporting
| i mestone on the river system and asked if there were any other
hazar dous products or waste that would need to be transported on
the river system

MR. BUSH replied not hazardous waste, but there would be a
nunber of hazardous materials transported up and down the river;
the two largest concerns would be diesel and cyanide (the
primary |eeching agent), and there wuld be other |[esser
concerns as wel | .

CHAIR OGAN asked if Ilimstone was considered as a hazardous
substance: he wondered if the change in the PH of the river
woul d be hazardous to fish and so forth.

MR. BUSH said no; he didn't think so.

CHAI R OGAN asked what kind of protections or mtigation measures
woul d be used regarding cyanide, suggesting that EPA and DEC
would have fairly strict requirenents regarding handling and
shi ppi ng cont ai ners.

MR. BUSH said there would certainly be an energency response
plan in place. He said there is only one cyani de container that
has been approved by the U N for marine transport. “I't’s a
one-tinme boxed-bag, it’s a double bag, it’s a plastic bag and
then a PVC bag, and then a box.”

SENATOR ELTON pointed out that Juneau has been through several
major mne permts, and that cyanide was the focal point for a
| ot of community interest. He suggested that simlar or greater
chal l enges mght be faced because this transportation system
will be going past a lot of villages. “It was a challenge here
in Juneau when we were dealing with the issue.”

CHAI R OGAN thanked the presenters for the update, noting that
the region certainly needs the devel opnent.

CHAI R OGAN adj ourned the neeting at 5:24 p. m
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