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SENATE BILL NO. 116
"An Act relating to the -emssion control permt program
relating to fees for that program and to the accounting of
receipts deposited in the emssion control permt receipts
account; and providing for an effective date."
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PREVI QUS ACTI ON
SB 116 - See Resources m nutes dated 3/12/03.
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POSI TI ON STATEMENT: Descri bed the changes made in CSSB 116( RES)
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POSI TI ON STATEMENT: Expressed concerns about the Air and Water
Qual ity Program
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SENATE RES COW TTEE -1- April 4, 2003



Al aska G| and Gas Associ ati on (AC&)

121 West Fireweed Lane

Anchor age, Al aska 99503

POSI TI ON STATEMENT:  Supports CSSB 116( RES)

ACTI ON NARRATI VE

TAPE 03-23, SIDE A

CHAI R SCOIT OGAN called the Senate Resources Standing Conmittee
neeting to order at 3:36 p.m All nenbers were present. SB 116

was before the commttee.

SB 116- EM SSI ON CONTROL PERM T PROGRAM

CHAI R OGAN announced that a conmttee substitute was prepared
that incorporates the changes nmade to the House version of the
bill by the House Finance Committee.

SENATOR WAGONER noved to adopt the proposed commttee substitute
to SB 116 (Version D) as the working docunent of the commttee.

SENATOR LI NCOLN objected for the purpose of an explanation of
t he changes made in Version D

MR. TOM CHAPPLE, Director of the Air and Water Quality Division,
Departmment of Environnmental Conservation (DEC), affirnmed that
Version H contains the sanme changes nade in the House Finance
Committee to HB 160, the conpanion |egislation. Those changes
are as follows:

* Page 5, Section 12 - on line 6, after the word "exenpt" the
words "or defer" were inserted to take advantage of any
federal provisions to exenpt or defer permtting of a
facility in Al aska.

« Page 5, Section 13, which pertains to who needs
construction permts - the changes reflect the federal
| anguage by including the term "mmjor stationary source"
and "major nodification," terms of art in the federal |aw
Subsection (3) adds the phrase, "a project subject to the
construction permtting requirenents of 42 U S.C  7412(i)
Clean Air Act, sec. 112(i)." That refers to the section of
federal law that deals with hazardous air pollutants. The
purpose of Section 13 is to streamine the statutory
| anguage to capture the terns of art in federal law and to
make sure that Alaska's law conports exactly wth when
construction permts are required in federal |aw
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e Page 7, Section 15, line 21, paragraph (2) contains a new
insert. In this case, an operating permt pertains to
nmonitoring, record keeping, and reporting. This |anguage
asserts that the State of Alaska permts will conply with
the requirenents in the federal rules and provides
assurances those provisions will be used in Alaska. It also
provides the ability to nodify those, taking into account
Al aska's unique conditions. The term "Alaska's unique
conditions" is one of the features of the work group's
report.

CHAIR OGAN asked if federal |aw provides the state with the
latitude to conform but takes into account its unique
condi ti ons.

MR. CHAPPLE said DEC wants to be nore site specific and
considerate of Alaska's business needs and its natural

environnmental conditions when permtting. Sonetinmes the federa

| aw does not provide much latitude, but in the areas with room
to interpret and nodify, SB 116 would allow DEC to do so.

SENATOR LINCOLN noted that a previous anendment contained the
term "nmgjor stationary source" yet Version D contains the term
"stationary source."” She asked if the difference is significant.

MVR. CHAPPLE said federal law contains a distinction. A
stationary source is any operation that has an air pollution
source. A major source is one that is big enough to require a
permt. Under federal law, "nmjor source"” is defined as 250 tons
per year of air pollution. This law also creates mnor
permtting requirenents that were previously called "mgjor." It
separates the two permt prograns.

MR. CHAPPLE told nenbers the next change is in Section 25 on
page 12. Section 25 deals with general mnor permts. This
change deletes a sentence at the end of this section that read,
"A general mnor permt issued to a particular person takes
effect when the person's application is determned to be
conplete unless the departnent notifies the applicant that the
general permt is not applicable to the person's stationary
source."” He explained that was renoved because a general perm:t
is developed and not issued to an individual applicant; the
permt is created and "put on the shelf" until sonmeone applies
for it and the applicant is authorized to operate under that
general permt. That sentence was confusing and the parties that
opposed the anendnment suggested it would be easier to deal with
t hose changes in regul ati ons.

SENATE RES COW TTEE - 3- April 4, 2003



MR. CHAPPLE said one other change on page 12 in Section 26 deals
with tenporary operations and changes 30 days to 10 days. Wen
this section of Alaska law was first created in 1993, the
federal |aw said tenporary operations need to give notice before
they nove but no calendar date is specified in federal |[|aw
Since that tine, the federal regulations used 10 days. This
change matches Alaska law to the federal regulations and
provides nore flexibility for nobile operations.

SENATOR LI NCOLN said that 10 days might be a very short period
for a business in a renpte area and asked if notification could
entail a faxed notice.

MR CHAPPLE said that witten docunentation, either faxed or
mai | ed, woul d be consi dered notification.

SENATOR LI NCOLN asked if DEC feels 10 days is adequate.

MR. CHAPPLE said these operations are usually portable and are
originally permtted wth the anticipation that they wll nove
around. The notivation is to ensure the operation would conply
with other environnmental standards at nunmerous |ocations. The
notice would sinply allow DEC to know the |ocation and whether
an inspection would occur. Any considerations about unique site
condi tions woul d be handl ed before the permt was issued.

MR. CHAPPLE continued with his explanation of the bill. The next
change is on page 23, in Section 54 of the bill. The definition
of "nodification" was expanded to include "and 40 CFR 8§ 60.14."
This change wll incorporate the result of court cases at the
federal |evel where the definition was further resolved. It
creates sone additional provisions of value in Al aska.

MR. CHAPPLE said the next change is in Section 59 on page 24,
where a definition of "mmjor nodification" was inserted. This is
linked to an earlier change, which determnes who needs a
construction permt.

MR. CHAPPLE said the last change to the bill was made in Section
62, under the transition features. Beginning on line 29 the
first sentence is new It addresses new federal regulations
adopted in Decenber of 2002 to acconplish some streamining for
construction permts. This |anguage was inserted to assure that
DEC adopts these rules quickly. He summarized that the Al aska
Ol and Gas Association brought the changes in the commttee

SENATE RES COW TTEE -4- April 4, 2003



substitute to DEC. Mst of the changes are for the purpose of
clarification. DEC supports these changes.

CHAIR OGAN asked M. Chapple to summarize any policy changes
that mght result fromthe adoption of Version D.

MR CHAPPLE said Version D clarifies that there are sone

opportunities for exenptions in federal l|aw that should be
applied in Alaska. It also speaks to the fact that during DEC s
wor kgroup process last fall, DEC said it wanted to adopt the new

federal rules. These changes commt DEC to noving forward
expeditiously with those changes. It also clarifies the |anguage
about who needs a construction permt and nmakes it conport nore
closely to federal |aw.

SENATOR ELTON asked if the nmenbers of the workgroup reviewed the
techni cal changes.

MR. CHAPPLE said he hasn't directly talked to all nenbers of the
wor kgroup. He said Marilyn Crockett with AOGA has worked with
sone of the other menbers and will be testifying today.

SENATOR LI NCOLN renoved her objection to the adoption of Version
D as the working draft before the commttee, therefore the
notion carried.

CHAI R OGAN t ook public testinony.

V5. DANA OLSON gave the follow ng testinony.

|'ve been very passionate about air quality issues for

many years. | believe there is a lot of hot air on
this bill. [ 1 ndisc.] sone EPA determnations -
petitions that | have filed and got answers on and one
of them was a petition that | alleged that the
Sout hcentral Cean Air Authority was defunct and
provided no public participation. What | got from the

regional EPA adm nistrator was a decision, which was
appeal able, that said it was not defunct and that it
was a valid and |legal authority in Al aska.

Now one of the problens | find is |I sent you down an
[indisc.] - the first provision of the bill. I do not
have the commttee substitute but | sent down a

question why is the inplenentation not wunder the
Sout hcentral Clean Air Authority. This is the public
process that was in desist of the 1972 standard that
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was federally approved. Wen the ADEC decided to
appoint a committee of interested persons, they did
not allow the general public to apply. | did file and
rai se objections.

First of all, if you're going to go in and narrow the
topic, then you have to allow the public a general
opportunity to apply at least. This was not done.

Furthernore, when | went to those neetings, the ones
that | did attend to and wasn't discouraged from |
found that the people were not willing to represent

any of ny issues. They would tell nme about how to use
the conputer or how to do this or that. They were not
willing to work with what | had and there is nothing
in state law, there is nothing in federal I|aw that
says | must cone to a group in order to participate.

Now one of the [indisc.], | find that 1'd like to
address was [indisc.], when you go into Elnendorf Air
Force Base in Southcentral Al aska, outside of

Anchor age, you have to have an ion test certificate if
you intend to go on that base nore than six tinmes a
nonth. That's their policy. So, in other words, the
funds that are ion testing funds that are being used -
it doesn't matter where you live. If you conme down
from Ft. Geeley and you go to Elnendorf Air Force
Base six tinmes, you need an ion-testing certificate to
get on base. For you to go in and narrowy restrict
the funds that will be used, [indisc.] Elnendorf and
the federal governnent is recognizing that they are
using a statew de standard and not a restricted thing
is contrary to what is actually occurring here. That
seens to be one of your problens that needs resolving.

One of the things that | find that when you're in a
non- att ai nment area is that you have to have
conformty standards that are published in the federal
register. I'm hearing a lot of things that were done
to conmply with federal law but the truth is they've
not been published in the federal register and for you
to go in and set up a provision of state law, to say
that based on a federal court case that you're going
to allow for characteristics of Al aska determ ned only
by this group for consideration of not conplying with
standards is objected to on grounds that first of all
it's not a provision of federal I aw, it's an
interpretation and it may not be valid here. W have
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no court case articulating that that is the prem se

which it can be relied on.

| wanted to also nention sonet
rul e maki ng. Negot i at ed ru
constitutional grounds for over
has no constitutional grounds

public trust, and therefore whe

the intended beneficiaries of t

of

hi ng about negoti ated

| e maki ng has
riding copyrights,

no
it

for interfering wth
n the legislature set
up negotiated rule making, it failed to show who was
his rule making would

be. Is it sinply the permttees or was the public in
whol e addressed? | have the advice of an attorney who
said that when there's not a renedy - in other words
when there's not a legal renmedy - that one doesn’t
have to comrent. So, if this is a public process,
technically I don't have the process - | don't have to
partici pate because | don't have any renmedy to enforce
one way or another your inplenentation.

One of the problens | found with this bill was a |ot

of presunptions. One was that one could petition for

redress of a grievance. In the p

rior Adm nistration,

petitioned for air quality in the Chase area and ny

petition was not even answered.
adm nistrative hearing many

| petitioned for

an

ti mes on t he Kni k

incinerator. |'ve not even had an answer. AS 46.03. 040
is the state's environnental plan and as | said down
here in ny comments, if you find [indisc.], it doesn't
address - if you took out the statutes, you took out

the regulations and you said this is an environnenta

pl an.

CHAIR OGAN asked Ms. dson to ref
statutory changes under consi derati on.

M5. OLSON said she neant to say
regul atory provisions a plan, it wou
didn't address the public as a whol e.

ine her testinony

if you call al

to the

of the

|d be deficient because it

She conti nued:

Now one of the things |I found in your bill was that
you went in under statutory construction, you went in
and used proposed, futuristic law and nade it a
[indisc.] existing law and inplementation. This is
unconstitutional and it won't stand up.

So, in other words, | [indisc.] reading this bill -
remenber | don't have your new conmmttee substitute
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and it's not even in fact [indisc.]. The problem is
it's very confusing to be talking about sonmething in
the future that hasn't occurred yet. It seens to ne
that you're trying to rewite a program and not sinply
i npl enent one. | would appreciate consideration of ny
coorments. | would |ike them on record. | have prior
given a 60-day notice to the state and to the federal
governnment alleging grievances under the Clean Air
Act. Thank you very much.

CHAIR OGAN thanked Mb. A son and asked her i f she is
representing herself.

M5. COLSON said she is representing the comrunities that she
lives in.

CHAI R OGAN conti nued to take public testinony.

M5. MARI LYN CROCKETT, Deputy Director of the Alaska G| and Gas
Association (AO®), told nenbers when SB 116 was first before
the Senate Resources Committee, she testified that the bill was
under review by AOGA and that she may come forward wth
anendnents. She said AOGA supports Version D. The anendnents
reviewed by M. Chapple are intended to bring the bill directly
in line with the recomendati ons that the workgroup put together
by DEC | ast fall. The bill does two things:

* It revises the fee structure to give the departnent the
revenue it needs to run the program as required by the
Clean Air Act. It picks wup the funding nechanism
unani nously adopted by the legislature three years ago. It
noves away from the hourly fee structure to a mx of flat
fees and negoti ated fees.

e It provides statutory authority to DEC to revise its
permtting program so that they nore closely mmc the
federal prograns but retain DEC s ability to take into
account Alaska's unique conditions. This provides |ocal
control on one hand while providing a nore streanlined,
clear, and updated structure for DEC to work w t hin.

M5. CROCKETT said AOGA believes the commttee substitute
i npl enents the recommendati ons of the workgroup and supports the
| egi sl ati on.

SENATOR WAGONER said he checked with the industrial "folks" he
represents and they have no problemw th the bill. He noved CSSB
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116(RES) from commttee with individual recommendations and its
zero fiscal note.

There being no objection, CHAIR OGAN announced the notion
carried. He adjourned the neeting at 4:08 p. m
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