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ACTI ON NARRATI VE

TAPE 03-15, SIDE A
Number 0001

CHAI R SCOIT OGAN called the Senate Resources Standing Conmttee
neeting to order at 3:36 p.m Senators Wagoner, Dyson, Seekins,
Elton and Chair Ogan were present. The comm ttee took up HB 139.

#HB 139
CSHB 139( RES) - CLOSI NG CERTAI N LAND TO M NERAL ENTRY

REPRESENTATIVE M KE HAWKER, sponsor of HB 139, gave the
foll ow ng expl anati on of the measure.

This is a rare opportunity for me to cone before you
and ask you to extend for 10 years a noratorium

against mning clains. It's kind of an unusual
circunstance. HB 139 affects a certain area in the
upper Grdwood Valley - an area that is imediately

adj acent to the current Al yeska Ski Resort devel opnent
area. This land, 5,740 acres, that exists adjacent to

the current ski resort, was closed to - or a mning
closure was issued on this 10 years ago. That order
has expired. This bill - and actually then, through

the process, the Admnistration reauthorized the
order. We, as the legislative body, need to affirm
that authorization for it to remain in effect and we
have until April 20 for that closure to remain in
effect.

This is a 10-year extension of the noratorium on new
mning clains in this area, specifically to allow the
owners of the property, which is a conbination of the
State of Alaska, the Miunicipality of Anchorage (MW,
Heritage Land Bank, to issue a request for proposal
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and seek for additional major world class alpine ski
resort devel opnent. The area that is subject to this
closure had been mned in the late 1800s. It pretty
much ceased being mned in the md-20th Century. There
were additional clainms staked on it in the 1980s by
the Toohey (ph) famly, who operates comercial and
recreational mning areas on the other side of the
valley - also | was going to say on the far side of
this particul ar parcel

When the mning area was first closed 10 years ago,
there were no takings - | have to enphasize - there
were no takings involved. The clains that folks had
were purchased out, fee sinple purchases, and the
entire comunity concurred that the best and highest
devel opnment for this property would not be for the
commercial mning but would be for recreation resort
devel opnent .

Your bi |l package i ncl udes t he spectrum  of
endorsenments we've got to extend this «closure -
probably the nost inportant to us is the Alaska
M ners' Association has specifically endorsed the
continuation of this «closure, then all of the
comunity interests - t he G r dwood Board of
Supervi sors, Heritage Land Bank, Municipality of
Anchorage, the Department of Natural Resources (DNR)

as well as personal conversations |I've had with the
Toohey famly  of not only  non-objection, but
endorsenment of this project. It's inportant to note

the [Departnent of] Natural Resources docunent here
indicates that the prospect of comercial devel opnent
in this area is mnimal. There's very little
[indisc.]. From the standpoint of mning, it's really
at best a recreational mning area. The wuse for
recreational mning is not inconpatible wth ski
resort developnment. It's ny understanding that that
use would not be closed by this order. This order
again would apply only to conmercial devel opnent that
would inpede the ability to wuse this land or to
further lease this land for ski resort devel opnent. |
woul d be very happy to entertain your questions but,
again, would certainly hope you' d be able to continue
to help us nove this bill along and get it to the
Governor before April 20th.
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CHAI R OGAN announced that Senator Lincoln joined the conmttee
shortly after the neeting convened. He then asked if voting in
favor of this bill would ruin his zero rating with environnental
gr oups.

REPRESENTATI VE HAWKER expressed concern that mght occur. He
then said this is a unique opportunity in which very diverse
interests have agreed that the highest, best, econoni c
devel opnent of this area is for recreational activities.

CHAI R OGAN asked who is anticipated to develop this area.

REPRESENTATI VE HAWKER said he |earned, in his conversations with
the current managenent at Alyeska, that Alyeska is interested
but doubts it would be the prevailing party. This bill wll
actually bring conpetition to that area.

CHAIR OGAN asked if a 10-year noratoriumw ||l create a situation
in which no developnent will occur for 9 years and whether it
woul d be nore advantageous to inplenent a 5-year noratorium to
encour age devel opnent sooner.

REPRESENTATI VE HAWKER said if comrercial devel opnent does not
begin within 10 years, the area would automatically reopen to
m ning. There has been sone debate on the time franme and w ndow
but , considering the rmagnitude of the projects under
consideration and current world econom cs, he believes a 10-year
Wi ndow i s appropriate.

3:45 p. m

SENATOR LI NCOLN read fromthe Al aska M ners' Association letter:
...Qur concern is that |ands not be permanently cl osed
to mneral entry in the case that the ski area is not

devel oped.

She then said, according to the nmenorandum dated March 6 from

Kat hryn Kurtz, legislative counsel, Section 4 of the bill has an
effective date of 2012 and provides that the repeal in Section 4
will take effect unless the comm ssioner of natural resources

certifies on or before April 2 that devel opnent of a resort has
begun in the closed area. She asked whether a mnor structure
would fit that description.

REPRESENTATI VE HAVWKER said the reference she nade to the letter
from the Alaska Mners' Association referenced the first draft
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of this bill. It required that an affirmative action be taken by
the adm nistration of the State of Alaska for the area to be
reopened to mning. The Alaska Mners' Association preferred
that the reopening happen automatically, rather than requiring
an affirmative action. The bill that passed the House is a
committee substitute (CS) in which the Alaska Mners'
Associ ati on concern was accommodat ed.

SENATOR LI NCOLN asked Representative Hawker to cite that section
in CSHB 139(RES).

REPRESENTATI VE HAVWKER said that can be found on page 3, lines 3
through 7. He explained that section provides inportant

paranmeters in that soneone will not be able to slap together a
structure at the last mnute and ask to keep the area closed to
m ni ng. The devel opnent nmust be in concert with the

conprehensive land use plans developed for this area by the
state and MOA.

SENATOR LINCOLN said she does not interpret that section to
apply to developnent of the full resort or to a specific stage
of developnent. It only adds that the developnent plan is in a
| and use plan. She asked if the Al aska Mners' Association has
endorsed CSHB 139( RES).

REPRESENTATI VE HAWKER said it has. He repeated the 10-year
window is for the beginning of the construction of a viable
resort as described. It is not for conpletion of that facility.

SENATOR ELTON asked if anyone is planning to develop the ski
resort at this tine.

REPRESENTATI VE HAWKER said no one is "waiting in the w ngs" at
this tine. He said this is not special interest |egislation and,
in fact, the current issue of the Turnagain Tinmes features this
resort in the Grdwood 2020 organi zation. The article says the
next step, follow ng the passage of CSHB 139(RES), is a two-year
plan to update a 10-year old feasibility study and issue a
formal request for proposals to devel op the area.

SENATOR ELTON asked if the only reason CSHB 139(RES) is
necessary is to preclude staking that mght be done on
specul ati on.

REPRESENTATI VE HAWKER said that is correct; CSHB 139(RES) is
preenpti ve.
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SENATOR LINCOLN asked if the subsurface rights on the 5,740
acres will remain with the state.

REPRESENTATI VE HAWKER deferred to George Cannel os for an answer
to that question.

CHAIR OGAN said the state will still own the subsurface rights
and could not | ease those rights to anyone during that tine.

MR. GEORCGE CANNELCS, Heritage Land Bank, MOA, said he believes
the state would maintain ownership of the subsurface rights but
deferred to DNR for nore detailed information.

MR, BOB LOEFFLER, Division of Mning, Land and Witer, DNR,
affirmed that the state would mintain ownership to the
subsurface rights. He noted that of the 5,740 acres, 1,000 acres
are owned by the MOA and 4,700-plus acres are owned by the
state.

CHAIR OGAN asked if the MOA land is fee sinple.

MR. LCEFFLER said it is fee sinple only with respect to the
surface rights. The state retains the subsurface rights.

MR. CANNELOCS stated support for CSHB 139(RES) as it provides an
opportunity for the state, the MOA and the private sector to
partner together to test the feasibility of developing the
G acier Wnner Creek area as the next mmjor alpine ski resort
area for Grdwod. The Heritage Land Bank wants to do two things
this year. First, it would like to issue a request for a
proposal to wupdate the devel opnent concept and |ook at the
econom cs of the project again. Sone excellent studies were done
about 10 years ago, but they need to be updated. Second, when
that is concluded, it wants to go out to the private sector and
solicit interest from a prinme devel oper. Regarding the question
asked about the participation of Al yeska, while Al yeska has said
it probably will not be a direct partner, the $200 mllion hotel
was | ocated hal fway between Al yeska Muntain and the new d acier
Wnner Creek resort. Regarding the 10-year period, he agrees
W th Representative Hawker that a project of this nmagnitude wll
be built in phases so 10 years is a reasonable tine frane.

SENATOR STEVENS arri ved.

MR. LOCEFFLER stated support for CSHB 139(RES) and said DNR has
reviewed this bill with a critical eye.
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There being no further questions or testinony, SENATOR DYSON
noved CSHB 139( RES) from comittee W th i ndi vi dua
reconmendations and its zero fiscal note.

CHAI R OGAN noted that w thout objection, the notion carried. He
t hen announced the commttee would take up SB 70.
#

#SB 70
SB 70- BD OF FI SHERI ES MEETI NGS/ EMERGENCY ORDERS

SENATOR TOM WAGONER, sponsor of SB 70, told nenbers the intent
of this legislation is to help the fisheries by doing two
things. First, it clarifies the enmergency order authority of the
conmm ssioner of the Departnent of Fish and Gane. Second, it
strengthens the stability of the public process by legitimzing
the use of the conservation purpose of the Board of Fisheries’
agenda. He explained that energency orders are not unconmon in
this state; over 1,000 are issued each year for both fish and
gane. However, the current energency order statute allows room
for wide interpretation and abuse. Section 2 of this bill puts
clarifies the comm ssioner's powers in statute based on Board of
Fisheries' policy statenents and the Alaska Suprene Court
deci sion on the Peninsula Marketing Associ ati on versus Rosi er.

SENATOR WAGONER referred to page 2 of the Peninsula Mrketing
Associ ation (PMA) versus Rosier case and read:

The conm ssioner of the Departnent of Fish and Gane
presented a fisheries nmanagenent proposal to the Board
of Fi sheri es. The  proposal was rej ected. The
comm ssioner then indicated that he intended to
i npl enent the proposal by wutilizing his energency
powers, notwithstanding the Board's decision. The
Superior Court enjoined the conm ssioner from using
his enmergency powers if based on information already
presented to the Board but declined to enjoin himfrom
using those powers if based on newy devel oped
information or events occurring after the Board's
rejection of this proposal.

He told nmenbers the Superior Court ruled that the conm ssioner
is prohibited from taking any action on the fishery based upon
information already presented. The Suprene Court stated its
reason for hearing this case on page 9:
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The issue of the conmm ssioner's energency power over
matters previously considered by the Board will likely
resurface and avoid review. By the tinme the court
reviews the conm ssioner's use of energency power, the
energency is likely to be over. Conservation and
utilization of fish and gane resources are inportant
to the public interest in Al aska. For those reasons we
decided to hear the nerits of the case.

SENATOR WAGONER said after hearing the case, the Suprene Court
concluded that the comm ssioner may not use energency powers to
inplement a fisheries managenent program already considered and
rejected by the Board in the absence of new information or
events occurring after the Board's decision was nade. He
enphasi zed that after the Board nmakes a decision in the spring,
many things can happen that would affect the same decision if
nmade later on. He said SB 70 puts into statute what the
comm ssioner needs to supersede a decision nade by the Board of
Fi sheri es.

SENATOR WAGONER told nmenbers Section 3 establishes the criteria
for which the Board of Fisheries is authorized to anend and
adopt an agenda. The Joint Board Petition Policy in the Alaska
Adm nistrative Code [5 AAC 96.625(d)] reads, "The public has
come to rely on this regularly scheduled participatory process
as the basis for changing fish and ganme regul ations." Subsection
625(e) says that the boards find that petition can detrinentally
circunvent this process.

SENATOR WAGONER said by having the criteria set in Section 3,
the Board can change the date, tinme or order of the agenda and
add new subjects to the agenda.

SENATOR WAGONER descri bed an instance on the Kenai Peninsula a
few years ago in which a late run of pink salnon cane up the
Kenai River. Wether an energency order could have been issued
at that tine or not, one wasn't with the excuse the comm ssi oner
had no power to do so. Therefore, an extra 1.5 to 2 mllion
salnon went up the river, which could have been detrinental to
king and silver salnon spawning areas. He gave another scenario
in which a run of 4 mllion fish was projected to return to Cook
Inlet a few years ago but 10 mllion returned. Toward the end of
that season, the Board restricted the fleet to fish specific
days and forbid the departnent or anyone else from allow ng
additional fishing tinme. If the ability to open that area via an
executive order is taken out of the conmm ssioner's hands, the
commi ssi oner would have to take the matter to court and, by that
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time, a huge over-escapenent of red salnmon would occur. SB 70
woul d renmedy such a situation

SENATOR LINCOLN said she understands the intent of SB 70, but
asked if the comm ssioner has the power to adopt an energency
order followng a decision that mght be nmade by the federa
subsi st ence board.

SENATOR WAGONER sai d he coul d not answer that question.

CHAIR OGAN noted that a representative of ADF&G would be
avai l abl e to answer questions. He then told Senator Wagoner that
he has received a lot of input on SB 70. He asked himto comrent
on the fear he has heard that sport fishermen will get the short
end of the deal if the Board of Fisheries and conmm ssioner of
t he Departnent of Fish and Gane are pro-comercial fishing.

SENATOR WAGONER said he does not believe the strong return of
kings into the upper inlet area has nuch to do with fishing by
the commercial fleet. The drift fleet does not fish that run of
ki ngs, and he believes the opening to fish king salnmon in the
northern inlet is only one or tw days. He does not believe SB
70 wll have nmuch of an inpact on whether the board creates
wi ndows to allow silvers to go up through Cook Inlet.

CHAIR OGAN said he was not only speaking of Cook Inlet but of
intercept fisheries in general. He then said he reads SB 70 as
an allocation bill because it gives the commi ssioner the ability
to reall ocate based on energencies.

SENATOR ELTON said he does not see SB 70 as an allocation bill

because the board would still nake the allocation decisions. He
believes, after the allocations have been nmade, if there is an
over abundance of the resource, SB 70 will give the comm ssioner

the ability, under the energency order authority, to allow the
harvest of the additional fish.

CHAI R OGAN said the conm ssioner can still allocate nore so it
may take care of the problem of too nmany pinks in the Kenai
Ri ver that Senator Wagoner brought up. However, there is always
the law of unintended consequences and there are other fish
mlling anong the pinks.

SENATOR ELTON said his reaction to that is that w thout the

energency order authority, nobody woul d get anything so everyone
woul d be di sadvant aged.
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SENATOR WAGONER maintained that SB 70 wll address very
extenuating circunstances and is not designed to take place
every week of the year. He cautioned against basing managenent
deci sions on the courts because they operate too slowy.

SENATOR BEN STEVENS said the Board of Fisheries and the
conm ssioner of ADF&G are to base their decisions on scientific
information. That is what the new governor has clained as his
priority when he chose nomnees to the Board of Fisheries and
the conmm ssioner. He read from Section 2 on page 3 of SB 70:

...in order to prevent the loss of a biologically
al l owabl e harvest of a fishery resource that would
otherwise be precluded by delayed action...This
authority may not be used for the purpose of summarily
changi ng the allocation of fishery resources...

He said if the local regional nanager cones to the comm ssioner
because of a surplus of fish, the comm ssioner will have the
energency order authority to open the fishery based on the
confidence that the regional manager has the scientific
evi dence. He noted the conm ssioner has energency order
authority to shut a fishery down but not to open one up.

CHAIR OGAN said that not all fish and game managenent is based
on science. He gave the exanple of the last admnistration's
"gag order"” on scientific statenents about predator control. He
said the Board listens to the scientific reconmendati ons of the
bi ol ogi sts and then makes a political allocation decision.

4:16 p. m

SENATOR SEEKI NS asked Senator Wagoner if he feels the Peninsula
Mar keti ng Association’s case is a good exanple of the need for
nore flexibility.

SENATOR WAGONER said he is not as famliar with that case but it
is one case on which a court decision was nmade. The intent of SB
70 is to avoid court cases.

SENATOR SEEKINS said when he |ooks at the relationship between
the Board of Fisheries and the comm ssioner, the comm ssioner
serves at the pleasure of the governor. Board of Fisheries
menbers are nom nated by the governor but can only be renoved
for cause, which provides sone insulation from politica
pressure. He said that creates a separation of power between the
board and the comm ssioner because the commi ssioner represents
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the governor and is nore susceptible to political pressure. He
said his reading of the Supreme Court case is that the
comm ssioner has the right to issue an order based on an
energency situation, which would have applied to the scenario
descri bed by Senator Wagoner in which the projected run of pinks
was 4 mllion while the actual run was 10 mllion. He asked if
the comm ssioner has been precluded from doing so in the past by
anot her court case.

SENATOR WAGONER said not by a court case but because the
commi ssioner did not believe he had the authority to do so.

SENATOR SEEKINS said as he reads the |law on the responsibilities
between the conm ssioner and the board, the conm ssioner has
that energency power when it 1is based on sound biological
evidence. He said he is aware of sone political in-fighting
bet ween board nenbers and conm ssioners, and of situations that
could be interpreted as allocation issues. He asked where the
problem i es.

SENATOR WAGONER said if the Board of Fisheries says a fishery
will only be open certain days, the comm ssioner does not have
authority to invoke an energency order to extend that season.

CHAI R OGAN t ook public testinony.

MR. ROBERT HALL, representing the Houston Chanber of Commerce in
the Mat-Su Valley, told nmenbers the Chanber clearly understands
the frustration with the Board of Fisheries process expressed in
this bill and agrees that inprovenents could be nade. However

the Chanber is strongly opposed to SB 70 because it |acks clear
definition and limts and is subject to trenendous abuse. The

Chanber believes this bill could be used as an end-run around
the Cook Inlet salnon managenent plan, although it does not
believe that 1is +the sponsor's intent. Both sides in a

conplicated mxed stock fisheries can always argue biology on
their side and, in this changing environnment, one can always
argue new science. Therefore, every year, both sides wll be
able to neet the definition of the bill and run to the
conmi ssioner to ask for nore fishing opportunities.

MR. HALL said residents of Houston are at the mercy of what
happens on the Kenai Peninsula, regarding fishing. The Houston
Chanber is very concerned that this wll turn into another
political football. The Houston Chanber believes it would be
very beneficial for the commttee to review the board process
during the interim Current board nenbers are stretched to the
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limt and have very little tinme to |look at problens devel oping
on the horizon. He asked that the commttee hold this bill in
commttee and continue studying the board process in the
interim

TAPE 03-15, SIDE B

SENATOR LI NCOLN asked M. Hall how |arge the Houston Chanber of
Commerce is and whether it only represents Houston proper.

MR HALL said he is representing the Houston Chanber of
Comrerce, which is nmade up of 72 nenbers, nost of which are pro
forma and pay dues but don't attend neetings. He suggested that
he probably represents the vast mjority of sentinent in the
Mat - Su.

CHAIR OGAN stated for the record that he is a menber of the
Houst on Chanber of Commerce.

SENATOR ELTON asked if Houston or the Mat-Su has a fish and gane
advi sory board and whether M. Hall has spoken with that board.

MR. HALL said he got a call from one of the nenbers of the fish
and gane advisory board who was quite concerned about SB 70. He
said he couldn't speak for that board nenber but suspects that
the advisory board' s concerns are along the sane lines as the
Chamber' s concerns.

CHAIR OGAN confirned that the Houston Chanber's sentinent runs
strong in his district.

SENATOR LI NCOLN asked how large of an area the fish advisory
board enconpasses.

CHAIR OGAN said he believes the fish and gane advisory board
covers all of the Mtanuska, Susitna, and Knik River drainages
in the Mat Valley and probably sone of the drainages on the
western side of Cook Inlet.

MR. PAUL SHADURA |1, Pr esi dent of the Kenai Peni nsul a
Fi shermen's Association (KPFA), stated support for SB 70. KPFA
believes SB 70 is necessary to clarify ADF& G s role in
managenent based on biological necessity rather than political
or ballot box reaction. The constitutional founders and
| egi sl ature believed that resource managenent should be shared
anong all branches of the governnment. The ADF&G conmm ssioner's
duties are detailed in statute. SB 70 clarifies the practice of
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i n-season managenent, provides the tools vital to deal in rea

time, and allows for the dynamics of fisheries mnanagenent to
either conserve the resource for future sustainability or allow
the harvest of surplus stocks for the maxi num benefit of all
resource users. The Board designs plans to act as guidelines for
fisheries managers but is wunable to foresee the future. The
board is a reactionary body. ADF&G nust have latitude to nake
expedient actions that the board process cannot accombdate.
KPFA believes the conmssioner is the best guardian of the
state's resources and is not distracted by allocation
i npl enentation. Board agenda change requests are the exception
to the rule. He thanked nenbers and offered to answer questi ons.

SENATOR WAGONER asked M. Shadura why the conmm ssioner said he
did not have the authority to open the hunpy fishery when there
was a surplus three years ago.

MR. SHADURA said the commi ssioner felt unsure about vetoing a
deci sion nade by the Board of Fisheries because the statute says
t he comm ssioner of ADF&G does not have that authority. Over the
years, the Board of Fisheries has been designing what energency
order nmanagenent tools the conmm ssioner can use, |eaving the
comm ssioner in an untenable position. Therefore, the only way
to clarify that was to petition the Board of Fisheries for
action. In this particular situation, he and others petitioned
the Board of Fisheries after General Cates cane for an energency
neeting when the area was declared a disaster area. Ceneral
Cat es asked Conm ssioner Rue why the pink salnon fishery was not
opened and Conm ssioner Rue said he could open it but wouldn't.
Unfortunately, by the time the petition was filed, the nmajority
of hunpi es had al ready passed.

CHAIR OGAN said there has been mstrust on both sides of the
allocation issue and asked M. Shadura to suggest |anguage
changes to alleviate the fears of fishernen on the Yukon-
Kuskokwi m the Copper River, and the upper Cook Inlet.

MR. SHADURA said there is a lot of fear about what m ght happen
with a pro-comrercial Board of Fisheries. He said he personally
does not see the Board of Fisheries that way. However, SB 70
will protect those people with that fear. SB 70 directs ADF&G to
use its professionalism to nmanage on an abundance-based, in-
season nmnagenent system |It's the system that nakes Al aska
uni que anong the states.

CHAIR OGAN said he is aware of energency openings and cl osures,
but those were consistent wth the Board of Fisheries'

SENATE RES COW TTEE -14- March 24, 2003



managenent plan. He asked that soneone brief him on how the
process works and what is broken.

SENATOR SEEKINS asked M. Shadura if his coment about the
comm ssioner's statenment that he did not have the authority to
exercise any energency powers in the overabundance of pink
salnmon is froma first-hand conversation with the comm ssioner.

MR. SHADURA said that question came up during a disaster
meeting, which he attended. General OCates directly asked the
commi ssi oner why there was no opening to alleviate the disaster
and that was the conmm ssioner's response.

SENATOR SEEKINS asked whether the conm ssioner attenpted to
i ntervene and was rebuffed.

MR. SHADURA repeated the comm ssioner's comment was that he
could but wouldn't.

SENATOR SEEKI NS questi oned whet her the conmm ssioner did not want
to.

MR. SHADURA said the commi ssioner's explanation was that he
wasn't sure of his authority since the Board of Fisheries had
regul at ed energency order authority.

SENATOR SEEKI NS asked if anyone knows whether Commi ssioner Rue
wanted to intervene or wanted to hide behind the excuse that he
didn't have the power.

MR. SHADURA said he only knows the comm ssioner said he did not
believe he had clarification of his powers in that situation.

4:40 p. m

SENATOR SEEKINS said it is hard for himto read into soneone’s
statenment that he or she does not have authority wthout
attenpting to exercise it.

CHAI R OGAN asked a representative from the Departnent of Law to
address the question of the conm ssioner's current authority.

MR. LANCE NELSON, assistant attorney general, told nenbers the
comm ssioner would have to make a discretionary call as to
whet her the information presented was inportant enough to issue
an energency order in every case.
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CHAIR OGAN asked M. Nelson if it is his opinion that the
commi ssioner had the authority to issue an energency order in
the situation of the large return of pink sal non

MR. NELSON said in that particular case, he vaguely recalls
di scussions with the conm ssioner. H's understanding was the
board had recently net and decided to keep the fishery closed
for a certain period of tinme. The board di scussed and consi dered
the possibility of a large run in its decision. He said he
believes that was one of the factors that convinced Conm ssioner
Rue that new information was not available. He repeated the
comm ssioner has to exercise that discretion on a case-by-case
basi s.

CHAI R OGAN asked whet her the board considered the actual size of
the run or whether the comm ssioner could have issued an
executive order based on the fact that the board considered a
smal | er run.

MR. NELSON said he did not renenber exactly what the board
cont enpl at ed.

CHAIR OGAN asked if the comm ssioner enforces the policy set by
the board so that, if the board had considered a bigger run, the
commi ssi oner could not set a different policy.

MR. NELSON said that is a basic restatenent of the PMA deci sion.

CHAI R OGAN said the policy question is how nmuch nore authority a
commi ssi oner needs and whether the legislature should give the
conmmi ssi oner nore discretionary authority.

SENATOR WAGONER reiterated that SB 70 has nothing to do with the
board's authority. SB 70 has to do with unforeseen circunstances
that the board did not have information about at the tine it
made its decisions. He rem nded nenbers that Mther Nature is
not predictable. Wen unusual circunstances happen, such as an
excess of fish, the comm ssioner will have a tool to address
that circunstance. He told nenbers this authority will apply to
all fisheries, sport included.

CHAIR OGAN said he understands Senator Wagoner's argunent and
clarified that the policy <call is whether to expand the
commi ssioner's authority or whether the conm ssioner already has
that discretion and did not exercise it.
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SENATOR SEEKI NS asked if his interpretation of the PMA decision
that the Suprene Court upheld the conmi ssioner's ability to use
energency powers to inplenent a fisheries nmanagenent program of
any kind as long as the Board of Fisheries had not already
considered and rejected it, is correct.

MR NELSON said it is.

SENATOR SEEKINS said in order for the legislature to do anything
to change what already exists, it wwuld have to give the
commi ssioner the ability to overturn a decision that had already
been discussed, considered and rejected by the Board of
Fi sheri es.

MR. NELSON said that is correct because the comm ssioner already
has that power by virtue of the court decision.

SENATOR LI NCOLN asked whether the bill wll be held in commttee
so that she can get a response to her question about the federal
subsi stence board' s deci sions.

CHAIR OGAN said he would hold the bill in committee and that he
would also like to hear fromthe fish and gane advi sory boards.

SENATOR ELTON said that AS 16 references the PMA deci sion under
the section that delegates authority to the comm ssioner (AS
16. 06. 270). That section allows the boards to delegate authority
to the conmi ssioner to administer the statutes; however, that
only applies when the Board of Fisheries has delegated its
rul emaking authority to the comm ssioner of the departnent of
fish and gane. He asked M. Nelson to clarify his response to
Senat or Seekin's question since there is no presunption that the
commi ssioner has the ability to make rules. That assunption nust
be confirnmed by an affirmative act of the board because of the
PMA deci si on

MR. NELSON said there is a little confusion because one of the
other issues in the PMA decision was the Superior Court's
decision to wuse AS 16.05.270 as a nethod to resolve the
di fference between the Board of Fisheries and the conm ssioner.
Section 270 was cited to refer the nmatter to the governor as
opposed to finding in favor of the board or the comm ssioner.
Both parties and the Suprene Court agreed that was an
i nappropriate wuse of Section 270 because that renedy of
referring a conflict on to the governor only applied in a case
where there had been an actual delegation of regulatory
authority from the Board of Fisheries to the comm ssioner. The
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PMA case was a conflict between the two under the rule making
authority of the board and the energency order authority of the
commi ssioner, not under the delegation authority. Therefore, he
does not believe the reference to .270 applies to the issue the
commttee is dealing with.

SENATOR ELTON asked M. Nelson if he is saying the conm ssioner
has the ability to nake rules without a delegation from the
board.

MR. NELSON said wunder AS 16.05.060, the conmm ssioner has
authority when he deens the circunstances require opening or
cl osing seasons and areas for fishing. If there is no regulation
on point and the board has not acted but the conm ssioner deens
it appropriate to open the fishery, he has the authority to do
Sso.

CHAI R OGAN continued to take public testinony.

MR. BRUCE KNOWLES |isted the advisory boards in the northern
districts for nenbers' information. He told nenbers he served on
the Mat Valley advisory board until this past Novenber. He said
his concerns with SB 70 surround the fact that the consunptive
users and commercial fishernen in the northern district have had
their harvest opportunity reduced. The only personal use fishery
in the northern district has not been open for the |ast severa
years. Commercial fishermen had their harvest opportunity
reduced and they even agreed to reduce the nunber of nets they
used in August to provide nore tine in July to catch sockeyes.
Sports fishermen have had their Coho harvest reduced to two
fish. For the last two years, the escapenent goals in the Yentna
Ri ver have not been net. The Board devel oped wi ndows and created
area wide closures to allow northern district stocks to transit
central districts wthout over targeting certain areas. The
board opened an area on the east side to drift fishernen but
established windows to keep nets out of the water to allow fish
up through the Yentna. He sees SB 70 as a way to stop the
wi ndows and allow area wde openings, which he is quite
concer ned about.

MR CHRIS GARCIA testified in support of SB 70. He told nenbers
he has followed the fisheries issues for at |east 40 years. He
attended the neeting at which Ceneral Cates spoke wth
Comm ssioner Rue. He stated, "When you got one puppeteer running
the whol e puppet show, all the puppets stand to sing." He said
SB 70 is necessary because the forner Board of Fisheries went so
far as to wite legislation. The former board took the energency
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order power away from the comm ssioner. He said through the
1970s and 1980s, openings and closures were done through
energency orders. He said the resources in Cook Inlet were doing
very well. However, in the 1990s, when the board decided to do
everything politically, the fisheries declined. He said
fisheries managenent has to get back to being based on sound
bi ol ogi cal principles for sustained yield.

MR. JESSE VANDERZANDEN, testifying on behalf of the Al aska

Qutdoor Council (AOCC), asked nenbers to hold the bill in
commttee to give others a chance to testify. He said AOCC s
| egi slative commttee and board reviewed SB 70. It 1is very
simlar to a bill introduced by forner Representative Scal zi

several years ago that AOC opposed. Simlarly, AOC is very
concerned about this legislation. AOCC s first concern is its
poor timng with a new governor, new appointnents to the Board
of Fisheries, and a new conm ssioner. These people have assuned
their new roles based on |ong standi ng agreenents and protocols.
AOC questions whether there is a problem so egregious or
unwor kable at this tinme that the legislature needs to interject
itself into this process. He coomented that one of the hall marks
of our political system is stability during political
transition.

MR. VANDERZANDEN said AOC s second concern is that SB 70 is an
attenpt to fix something that is not broken. He served on
Governor Miurkowski's fish and gane transition team That team
was conprised primarily of conmercial fisheries interests from
across the state and the team was presented wth a lot of
information about a wde array of issues. No one from any
interest or user group suggested taking power from the Board of
Fisheries and wvesting it wth the conmmssioner. He said
regarding sections 2 and 3 of SB 70 that give the conm ssioner
nore energency order authority and the authority to deny agenda
change requests, the comm ssioner already has energency order
authority to open and close seasons wthin board approved
managenent plans. The system is not broken. Allowng the
comm ssioner to wunilaterally supersede these nanagenent plans
could usurp the public process used by the Board of Fisheries to
arrive at its decisions. Department staff, including the
commi ssioner, is present at the Board of Fisheries neetings and
often wites the naster plan. If nore flexibility or allowances
are needed for situations of over abundance, the ability to go
through a public process should be witten into the managenent
pl an. He asked that the commttee hold the bill long enough to
hear from nenbers of the Board of Fisheries. AOC believes the
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current system has served t he public wel | wi t hout
m cr omanagenent by the |egislature.

CHAIR OGAN asked all participants with prepared testinony to
send a copy to the conmttee.

MR ROLAND MAW representing the Upper Cook Inlet Drift
Associ ation (UCIDA), stated support for SB 70. He gave nenbers
the followng exanples of the reasons UCI DA supports this
| egislation. If the Board of Fisheries was anticipating a run of
500,000 fish, it goes through the public process and allocates
between sport, comrercial, subsistence and the personal wuse
fisheries. The allocation is inplenented through Iimts on each
group as to days, tinmes, and nethods of catching fish. If an
additional 2 mllion fish show up in that run, policy nmakers
nmust decide how to deal with the additional fish. If nothing is
done, the additional 2 mllion fish will enter the stream and
can be caught by the end wuser, in fact creating a de facto
al l ocation. He said that does not neet the legislative intent of
the Constitution. The question then beconmes how to put those
additional fish into a harvest reginme. In the Kenai |ast year

an additional 2 mllion Cohoes showed up. The board said that
extra energency orders would not be allowed in the comercia

fisheries, based on the hypothetical run of 500,000. In the case
of the overabundance of pink salnmon in 2000, the institutions
could not respond in a tinely fashion.

MR. MAW said one of the intentions behind SB 70 is to provide
flexible authority to the conm ssioner to address these kinds of
situations without reallocating, but instead by fulfilling the
board's original i ntent. He said in the PMA case, t he
comm ssioner tried to change an allocation out west, prior to
the season. At the tinme, the comm ssioner had no new information
to base his decision on. He urged nenbers to support SB 70.

MR. JEFF BEAUDA N, Kenai Peni nsula Fishernmen's Associ ation

(KPFA), addressed the portion of the bill that deals with new
information. He said the Division of Commercial Fisheries
projected a return of 1.7 mllion sockeye in the Kenai River.

The actual return was 3.1 mllion. Mnagers used every hour
available to them but could not issue one extra mnute of
fishing time. He noted that ADF&G accurately determ ned the run
strength on July 20.
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MR, BEAUDO N told nenbers that a resurgence of pink salnon
returns to the Kenai River system occurred in 1998, 2000, and
2002. Approximately 5 mllion fish returned to the Kenai River
each of those years. The 2002 petition was denied. He said that
exanples of the problem are nunerous. He said the board
recogni zes the conm ssioner's enmergency order authority when a
stock needs to be protected: the comercial fisheries are
closed. Commercial fishermen understand the need to protect
those stocks but the comercial fisheries are excluded when
there is surplus stock and that is the issue that needs to be
addr essed. He understands the paraneters set up in the
al l ocation, but when all of the systens are being net in a m xed
stock fishery and the managenent plans are filled wth
restraints, he is asking for the opportunity to harvest when
stocks are abundant.

MR. DOUG MECUM D rector of the Division of Commerci a
Fi sheries, ADF&S5 told nenbers he was available to answer
guesti ons.

SENATOR WAGONER asked M. Meecum to comment on M. Nelson's
statenent that wthout this legislation, the comm ssioner has
the authority to issue an energency order in the follow ng
hypot heti cal exanple. The board opens the Kenai gillnet and set
net fisheries two days per week. During the third week of July,
the peak of the red run, ADF&G estimates that instead of a run
of 2.1 mllion, the run wll be about 4.5 mllion. If the
fisheries are not allowed additional tinme, those fishernen
cannot harvest the extra fish.

MR MECUM said that SB 70 sinply codifies the current |aw as
stated in the PMA case - that being the comm ssioner cannot
supersede or veto a regulation or nanagenent plan adopted by the
board wi thout significant new information. He said he has been
directly involved with over the years in instances in which the
commi ssioner issued an energency order that contravened a
regul ati on adopted by the board. In those cases, it was clear
that new information was available that had not been avail able
to the board. The energency orders did not overturn any
allocations or other conservation or nmanagenent objectives
identified by the board. He said the decision to issue an
executive order nust be nmade on a case-by-case basis.

SENATOR WAGONER asked if he was restating what M. Nelson said,
that the authority al ready exists.
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MR MECUM said that is correct. He noted ADF&G felt the bill
i ntroduced by forner Representative Scalzi went too far into the
real mof allocation. He stated:

W don't believe the comm ssioner should substitute
his judgnment for the Board of Fish on matters of
al | ocati on. There's a reason why there's a
commi ssioner of fish and ganme and a board of fish and
there's sone separation of power there with respect to
al I ocati on.

He said the division worked with Representative Scalzi and the
Department of Law to nodify that |anguage and address that
concern, which is the language in SB 70. The division does not
believe that the Jlanguage in SB 70, as relates to the
commi ssioner's energency order authority, does anything other
than codify the PMA case.

MR. NELSON said he wanted to flag two issues for nmenbers, one in
Section 2, the other in Section 3. In Section 2, the sinple term
"new information" <could be interpreted very broadly because

there will always be at least a scintilla of new information
when the commi ssioner is considering use of energency order
authority. He suggest ed addi ng a qualifier, such as

"significant” or "material," to narrow the scope. His concern
with Section 3 is that the |language in response to a request to
consider a matter that is not on the adopted agenda could be
applied to board-generated agenda changes as opposed to just
requests that cone from the public. He noted that Section
1(c)(3) says the intent is to follow the customary practice in
regard to board agenda requests, but the customary practice has
been that the regulations have never been interpreted to bind
the board itself but only in the way it responds to public
requests.

CHAI R OGAN asked M. Nelson to explain the customary practice.

MR. NELSON said the standards in the agenda change request
regul ati on have consistently been interpreted as applying only
to requests that cone from outside of the board. They do not
restrict the board from changing its own agenda as it sees fit.
If the intent of Section 1 is to nmintain the custonmary
practice, then it would only apply to outside requests. He
suggested the conmittee consider an anmendnent or provide
| egi slative history to clarify that Section 3 only applies to
agenda change requests comng from outside of the board and that
it wuld not interfere with the board' s ability to nove topics
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from one neeting to another to allow nore public input or to
gather nore relevant information.

CHAIR OGAN asked M. Nelson to provide his suggestions to the
commttee in witing. There being no further testinony, CHAIR
OGAN said he would the hold the bill in commttee to allow

others to weigh in on it and adjourned the neeting.
#
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